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PRACTICE COURT. 

(Before Hodges, J.) 

Sbirrkts v. Johnstok. 

19th, 28th June. 

Rules of Supreme CouH 1884 Order LXIV r. 14—9 
and 10 William III cap. 15 — Supreme Court Act 
1890 (JTo.J 1142 sec. 1 iQ- Arbitration— Award— 
Re/eretiee back to arbitrator. All appliealiotu to aei 
aside an awaifd, whether »ueh aioarii be within 9 and 
10 WilliaiH III. cap. 15 or not, ■natst be itiade before 
the last day of Ike sittings next ajier mch atoord has 
been made and published to the parties. An applica- 
tion, under nee. 149 of the Supreme Court Act 1890, 
to remit the inatter to tlie arbitrator for reeonsidera- 
tion must be made within a reasonable time, 
Motiou OQ behalf of the defendant that the award, 
made by the arbitrator appointed under an order of 
Webb, .1., made on the 26th February 1891, be 
referred back to the arbitrator for reconsideration and 
redetermination, and that, the judgment entered 
by the plaintiff on the award be set aside. 

The facts and ar^inents appear sufficiently from 
the judgment. 

Mr. Hayes in support. 
Mr. Bayles to oppose. 
Rib Hohob said I will consider the matter. 
Hie HoNOB on a subsequent day said : — In this 
cose an order was made by Wehb J., on the 28th 
February, 1891, referring certain matters to arbitra- 
tion. That order contained the following clause "unless 
restrained by an order of the Supreme Court or of any 
Judge thereof, the party in whose Tavor the award 
shall be made shall be at liberty, after fourteen days 
"" '-e of a copy of the award on the solicitor of 



after » 



the other party to hign final judgment in accordance 
with the award, and for all uosts that he may be 



entitled to under this order and under the award to- 
gether with the costs of the said judgment." On the 
23rd March the award under that order w«fi made and 
published, the award was taken up by the defendant 
on the 3rd April. On the 23rd April in some oorres- 
pondeuce which passed between the plaintiff and the 
defendant, the defendant intimated that he was likely 
to apply to the Full Court to have the award sent 
back to the arbitrator. On tlie 6th May the plain- 
tiff ty letter asked the defendant, whether, 
inasmuch as he bad possession of the original anard 
he would dispense with service of a copy of 
the award which was a preliminary step to signing 
judgment. The defendant intimated that he was 
going to apply to the Full Court and wo^ld not dis- 
cuss the matter ; the plsintiff thereupon on the 9th 
May served a copy of the award on the defesdant 
which was a distinct intimation that he woe going to 
act upon the award and that he was going to sign 
judgment. On the 26th May judgment was signed 
puranant to the award. On the 2nd June the first 
step to have the award referred back was taken by 
notice of motion. On that motion being discussed 
before me the plaintiff contended that the application 
was made too late. The defendant contended that it 
wasnot too late to have theawardsetaside,andif itwei-e 
not too late to have the award set aside and a fortiori 
it would not be too late to have it referred back. In 
support of this contention counsel for the defendant 
relied upon the Statute 9 <uid 10 William III. cap. 16 
by which it is providad that awards which come 
within the purview of that Statute may be set aside 
on motion made in court before the last day of the 
term next after that in which the award was made 
and publiEhed, and counsel contended that notwith- 
stonding the Judicatvire Act that Statute and 
the provision referred to are still in force. In support 
of that view the case of College of Christ v. Martin, 3 
Q.B.B. 16 was cited. That case d^ides that terms 
still exist as a measure for determining the time 
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within which an award should be set aside under 9 
oud 10 William III. cap. 15, tlie defendant therefore 
relies upon the taut that terma still exUt for the purpose 
of setting aside an award and a fortiori he contends he 
is able to have it referred back. The first answer to 
that is that that Statute does not relate to an award 
which IB luade on an order of a Judge in the course of 
the cause. The Statute, as I understand it, rel&tes to 
submiBsions which are made rules of Court and to 
those applications to set aside the award which are 
made in the Court in which the submissions are made. 
This case is different, this is a case in which the order 
mas made in the course of the cause and the distinction 
is pointed out in Bogtrs v. DaUimore, 6 Taunton 111 
where it was held that the Court is not limited by time 
from setting aside an award founded on a submission 
by rule of Court in an action pending, where there has 
been a plain mistake of the arbitrator, although the 
^plication be not made in the term next after the 
making of the award. This is an action pending, I 
think therefore that that Statute doss not apply to 
this case even if it be not affected by the Rules under 
the Judicature Act. This Court has decided in Hvs- 
batidg V. Httdxmda, 10 V.L.R. (L) 209 that that Sta- 
tute is, so far as awards are concerned, and so far as 
it relates to fixing the time a dead letter and that the 
Boles nnderthe JndicatureActhaveBuperseded theSta- 
tute and that Order LXTV. r. 14 is not uUra virei. 
By that rule it is provided that " an application to set 
aside an award may be made at any time before the 
last day of the sittings next after such award has been 
made and published to the parties." The language of 
the rule and the case above referred to practically de- 
cide that all applications to set aside an award wbether 
such award be within the Statute of William III. or 
not, most be made under Order LXIV r, l4. This 
application to remit the award was not mode within 
the time limited by the rule and is therefore too late. 
Then it was contended that even if it were too late to 
have the award set aside, it is not too late to have the 
judgment set aside and the award referred back to the 
arbitrator. Counsel contended that under sec. 149 of 
the Supreme Court Aft 1890 the Court or a Judge 
has power at any time to remit tlie matter to the 
arbitrator for reconsideration. In my opinion, although 
the Court has power to send bock the award at any 
time the application for that purpose must be made 
within a reasonable time, I have therefore to decide 
whether under the circumstances this application has 
been made within a reasonable time. Treating the 
award as made and published on the 33rd March it 
was in the defendant's possession on the 3rd April and 
he did not move in the matter, except to write certain 
letters, until the 2nd June and he did not take any step 
until then notwithstanding the fact that the plaintiff 
had indicated in the most unmjstakeable way that hein- 
tended to act upon the award and to sign judgment 
If we look at the Rules of the Supreme Court for de- 
t^srmining what is a reasonable time and consider what 
time is flowed by them for giving notice in order to 
set aside the verdict of a jury, I think the time which 
the defendant allowed to elapse before he took action 



is altogether unreasonable. The object of the Legisla- 
ture WHS to have litigation mode as' speedy as possible. 
I must therefore refuse the sppUcation with costs on 
the ground that it, was not made within a reasonable 

Solicitors, for plaintiff//, i/. Budd; for defendant, 
Tiithill Geogkegem & Perry. 

SUPREME COURT SITTINGS. 

Before a'Bcckett, J. 

Stanley v. Moore and othesb. 

April I0tbl4th & 15th. 

7^ directnri of a No-IAahilUy company are not bound 
to defend an action brought Offoinsl the Company for 
■trumey honMtly though irregidarly borrotoed and ap- 
plied Jor the purpoiei oj the company. 
A tingle ihareholder cannot a» tuch, and unthout in 
any uxty re/erring to vf binding other »hareAolder», 
inttiiuteatt action to obtain hit proportion o/damage.s 
alleged to have reaulled from a mere irregularity af- 
Jeeting Itim in common unlh all other ghareholders. 
Where a plainU^gues in fortna pauperis, costs incurred 
in the action prior to the order pemiilling him to sue 
in sueh/orm may he given againtt him. 
The plaintiff in this action was a miner and a share- 
bolder in the Ruby Queen Gold Mine near Kimberley 
Western Australia and the defendants Messm Moore, 
Russell and Bullen were directors of the Ruby Queen 
Company. In the Tear 1889 the defendant directors 
borrowed the sum of £1416 I5s. lid. by way of over- 
draft from tlie defendants the English Scottish and 
Australian Chartered Bank for the purpose of con- 
stracting machinery on the mine and gave their joint 
and several personal guarantee for the amount. On 
the 13th of February 1S90 the 8ank at the request of 
the defendant directors, who gave their guarantee and 
an indemnity to the bank against all coats and ex- 
penses incurred by the bank in the suit, issued a writ 
against the Company for £1416 15s. lid. (the amount 
of the money borrowed) and on the 26th of Febmnry 
the bank obtained Judgment by default against the 
Company for the amount sued for with £5 13s. lOd. 
costs, At the and of March 1S90 the df fendant direc- 
tors removed the registered office of the Company from 
Melbourne to Heidelberg (which latter place is in the 
mining district of Gnstteniaine) for the purpose of 
facilitating the winding-up of the Company and on the 
18th of April 1890 the bonk served a notice at the office 
in Heidelberg of its intention to wind-up the Com- 
pany. Subsequently the bank presented to the Court 
of Mines nt Oastlemaine a petition for winding Dp the 
company and obtained an order niti, which was made 
absolute, with the consent of the defendant directors, 
on the return thei«of. On the S7th of May 1890 the 
defendant Mcudell was elected liquidator at a meeting 
of creditors at Heidelberg, held under the direction of 
the defendant Bullen, and confirmation of his appoint- 
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ment woe obtained ou tui application to tlie judge of 
the Court of Mines at Daylesford. The plaintifTs 
contention wae that tm the articles of the company 
gave no power to the directors to borrow as they had 
done and as no general meeting of the sharebolders 
had been called which had authorised or sanctioned 
such borrowing, therefore such borrowing was wftra 
vireii. Forthesamo renson the plaintifT contended that 
the removal of the registered office of the company 
from Melbourne to Heidelberg was illegal. Upon the 
al>ovc nientioned facts oud by reason of the defendant 
directors never having informed the plaintiS of titeir 
actions in the matter, the plaintiff charged the defen- 
dant directors with having conspired together to bring 
about the winding up of the company for the purpose 
of frt'eing themselves from another action that the 
plaintiff was bringing against them and also for the 
purpose oF getting poeaeasion of the mine themselves 
and depriving the plaintiff of it. Tlio plaintiff charged 
the bank with having notice, by reason of the articles 
of the company, that the borrowing was ultra vires and 
also charged the Bank with having acted merely as 
the agent of the defendant directors and the plaintiff 
further charged the defendant directors with breach 
of trust and mal-feasance as directors ; and the plaio- 
tiff claimed : — 1. An injunction restrnining the sale of 
the mine and other property of the company. 2. Tltat 
the dofendnnt directors be directed to discharge the 
judgment obtained by the Bank out uf their own poc- 
kets. X That all the defendants be directed to take 
or concur in such steps as might be proper for with- 
drawing or rescinding the winding up o«ler or in the 
alternative the plaintifT claimed £12000 damages. 
The defendant directors contended that the plaintiff 
was not entitled to maintain the action in that the 
Ruby Queen Ckiinpnny and the creditors had 
proved under the winding up order who had 
not been made parties to the action and that 
the ma'ters in dispute could not be disposed of 
□or the rights of parties equitably adjusted without 
such company and creditors, and they further con- 
tended that notwithstanding the allegation by the 
plaintiff as to the ill^ality of the aboveraentioned 
borrowing and change of ofGce, the said directors bad 
full power to borrow money for the purposes men- 
tioned nnd to render the company liable therefore. 
The other defendants also contended that even if the 
contention of the plaintiff as to the illegality of the 
borrowing nnd the change of office of the company 
were true such allegations were immaterial so f^r as 
such defendants were concerned and they further con- 
tended that the action was defective in that the 
Buby Queeu Company and the shareholders who hod 
proved under the winding-up order had not been made 
parties. After the action was commenced but before 
the hearing the plaintiff obtained an order to sue in 
forma pauperii. 

Dr. Smitfi and ^f^. Farlow appeared for the 
plaiiitifi. 

Mr. Topp and Mr. Ifoaes appeared for the defend- 
ant directors. 

Dr. Madden and Mr. Mouk appeared for the 



remaimng defendants. 

At the close of the opening of the pleadings counsel 
for the different defendants raised various objections 
to the form of the plaintiff's statement of claim and 
tiie plaintiff pressed by these objections applied to 
amend his pleadings. His Honor allowed the 
plaintiff to amend, and the plaintiff then amended his 
pleadings by striking out all his claim to relief except 
his claim for damages. The action against the 
liquidator was then dismissed, as by the amendment 
he bad become an unnecessary party, and the case 
proceeded against the remaining defendants. At the 
close of the plaintiff's esse counsel for the remaining 
defendants moved for judgment on the ground that 
the plaintiff had failed to establish hix cose or to show 
that he was entitled to any relief at all. 

Mr. Justice a'Bbckktt — The action is a very 
peculiar one and though at present I do not quite 
see what relief the pWntiff is entitled to, I do not feel 
disposed at present to nonsuit the plaintiff. 

Thn case for the defence was then proceeded with. 
Cur. ad vidt. 

June 3. 

Mr. Jubtiob a'Brckktt: — The plaintiff, a sharo- 
holder in a no-liability company, brought an action 
against the directors of the company, the English 
Scottish and Australian Chartered Bank, nnd the 
liquidator of the company under a winding-up order 
which had been obtained by the bnnk. He sought to 
make the direutois pay out of their own funds the 
debt on which the bank hod recovered judgment 
against the company, and also a re:icission of the wind- 
ing-up order. Altornatively he claimed damages. 
The grounds on which this relief was sought were that 
the directors had conspired to bring about the wind- 
ing-up of the company to free themselves from another 
action which the plaintiff had commenced against 
them, and to get possession of the mine for them- 
selves, and that the bank, in the matter of its action 
and of the winding-up proceedings, had acted as the 
agent of the conspiring directors. The defences raised 
various objections to the form of action as to parties, 
which were urged after the pleadings hod been opened 
and, yielding to these objections, the plaintiff then 
applied to amend, and was allowed to amend, by 
striking out all claim to relief except the claim for 
damages. I therefore (iismissed the action against 
the liquidator of the company, who hod become an 
unnecessary party, against whom no relief was sought. 
The case jiroceeded against the remaining defendants. 
It appeared that for the purpose of purchasing 
machinery for the mine in Weatnrn Australia, the 
directors borrowed money by an overdraft on the bank, 
for which they gave their personal guaruntee. Thn 
money borrowed waii spent in the purchase and trans- 
port of machinery. The directors were pressed for 
payment under their guarantee, and thereupon re- 
quested the bank to sue the company, which it did. 
They allowed judgment to go by default, and then re- 
quested the bank to wind up the company, with the 
object of selling the company's property in Western 
Australia to better advantage than if a sale were 
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attempted hy execution upon the baak'a judgment. 
The office of the compaDy was thou irreguliirly chunged 
from Melbourne to Heidelberg to fncilitat« the wind- 
ing-up proceedings under which an order was after- 
wards Obtained and a liquidator appointed. The 
directors indemnified the bank against costs of the 
action and winding-up. All the persons concerned in 
these transactions were examined aa witnesses for the 
defendants and I am satisfied that the charge of con< 
spiracy for the purpose of acquiring the mine is gruuud- 
lese. The money was borrowed fiir the benefit of the 
company, and the directors by inducing the bank to 
proceed agninst the company and its property were 
acting for the purpose of relieving themselves as far as 
practicable from the liability which they had person- 
ally assumed f <r the company's benefit The bank 
was willing to assist them by proceeding against the 
company as its principal debtor if indemnified against 
loss in doing bo. The plaintiff's charge of fraud seems 
to have originated from threats to wind up the com- 
pany, which I believe were made by Mr. Fitzgerald 
Moore in anger at the plaintiff threatening to proceed 
in respect of an alleged misapplication of the com- 
pany's funds in Western Auatritlia. In argument the 
plaiutiff*s right to redress was put aa resting upon the 
irregularity of the defendants' conduct rather than 
upon the fraud cliarged. 

It was urged that the money was illegally borrowed, 
and the office oF the company illegally changed, that 
the, directors sliould not have invited the bank to sue 
and wind up the company, and should not have left 
the obtton undefended, and therefore that the directors 
should pay damages to the plaiutilT. For the defen- 
dant directors it was contended that no damage had 
been proved, as the company's undertaking had been 
abandoned before the bank sued, and farther, that the 
action was wrong in form, the plaintiff suing alone, 
not on behalf of any other shareholders, and not show- 
ing whether he was in a minority or majority of share- 
holders, and that as the majority miglit approve of the 
proceedings of the directors, whicb were capnble of 
vonfirmation, the pliiintiffmust fail in his action. As 
to this the case ol Hardy v. WiUon, 8 V. L.R. (E.) 
289, was relied upon. The bank, iu contending that 
its debt was good against the company, though the 
borrowing was unauthorised by the resolution of an 
extraordinary meeting, relied on Fygon's Seef Com- 
pany/, 3. W.W. and A'B., (L) p. 162. That case was 
decided on the terms of an A!ct substantially the same 
08 to the company's borrowing powers as that under 
which the present company was constituted. I think 
that the principle of the JRoyal British Bank v. 
Turquand (6, £11 and Bl. 332), on which the Tj/son'e 
Atef case was decided, does not properly apply to coses 
where the cotApany, na distinguished from the 
directors, hove no power to borrow in the absence of 
statutory requirements which hare not been fulfilled 
— a distinction explained in Buckley on Compantea, 
fourth edition, p. 157. The Tynon't Reefcaaa is, in my 
opinion, opposed to English decisions. It is, however, 
an authority binding upon this Court, and I cannot 
-<ty that, in the £ace of it, the directors wore wrong in 



not defending the action brought by the bank for the 
recovery of money honestly, thongn irregularly, bor- 
rowed, and applied for the purposes of the companjr] 
(Jn my view of the facts the plaintiff hog been in no 
way defrauded, and has suffered no damage. I be- 
lieve that however valuable the mine may have been, 
and may still be, the company in which he was ashare- 
holder would not, and could not, work it, and that his 
interest as a shareholder was valueless. He had given 
a general assent to a proposal to borrow, though he 
bod not bound himself to sanction the particular 
means adopted for borrowing and repaying. He sues 
in auch a form that I could not properly award him 
damages if any had resulted from the irr^ularities 
complained of. A single shareholder cannot as such, 
and without in any way referring to or binding other 
shareholders, institute an action to obtain his propor- 
tion of damage alleged to have resulted from a mere 
irregularity affecting him in common with all other 
shareholders. I dismiss the action against all the re- 
maioing defendants. As the plaintiS is suing in forma 
pauperiB I say nothing as to coats. 

Dr. Madden I submit that the defendants for whom I 
appear are entitled to their costs against the plaintiff 
incurred previous to the time that the plaintiff obtained 
theordertoaueiw/ormapawperM. His Royai SighneM 
Prince Alb'.rt v. Strattge arvi othem 13 Jur, 507. 
Annual Practice 1889-9U at p. 333. 

Mr. Topp. — If yuur Honor has power to make the 
plaintiff pay these costa, this I aubmit is the very ease 
in which your Honor should exercise that power as 
cliarges of fraud have been brought against the defend- 
ants which are totally unsuatained. 

Dr. Smith objected to any costs being allowed. 

Mk. ilusTiCE a'Bbokeit. — I am not aware that any 
custs have been incurred previous to the order to aue 
yn/orma pauperis but if any costs hove been incurred 
previous to such order T think this is a case in which 
coata ahould be given against the plaintiff aa he makes 
wholesalo chargea of fraud which are unsustnined. I 
shall therefore order that the plaintiff pay to all the 
defendants such costs as the defendants have sustained 
in the action prior to the order to sue m/i>r ma ;>aup«Tns. 

Solicitor for the plointiff Upton ; solicitors for the de- 
fendant directors lira/utjn & Pirani ; solicitois for the 
remaining defendants MmUe & Seddon, 

(Before Webb, J.) 

Uaddow and Anothbb v. DukbCohfahy, no Lia- 



Uay 22nd. 26th 
Mining Companies Act 1871 s.a. 52 and 5G. 
Where a call upon shares in a no liabilily company has 
been made and remains unpaid for a period of 14 
days from the making thereof such shares become for- 
feited. 
When a director of a no liability company loses his 
qnali/ieaiion as such director by the farf^uire cf his 
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shares in the company his gtiAsequent redemption of 
Ihem doei not reingtaie him as a director. 
Where the articlen of a company do not contain a provis- 
ion validating tlie acts of de facto directors as opposed 
to de jvre directors, all acts done by unq^iotified 
directors are invalid. 

The Sttit«mont of Claim aet out thut the plaintiffs 
were merchants carrying on business in Melbourne and 
that the defendant was a mining company registered 
as a no-Liabi!ity Compiuiy carrying on business with- 
in the raining district of Maryborough. That on or 
about the 4th of 'luly, 18B9, the plain tifis purchased 
150 shnres in the defendant company and that on or 
about thi^ 23rd. of January 1890 ihe plaintiffs pur- 
chased 250 additional shares in the said company ; 
that at the limo of the purchase of the first lot of 150 
shares all c«Jls were paid thereon and the plaintiffs 
continued 10 pay hU calls on such shores up to and in- 
clusive of the 5'Jth call which was made on the 8th of 
January, 1S90, and at the time of tlie purchase of the 
second lot of £50 shxree all calh were paid thereon, 
and the plaintiffs continued to pay nil calls on such 
sliares up to and inclusive of the 58th call which was 
made on the 11th of December, 1889. That by the 
rules of the company the directors were required to 
be shareholders in the company at the time of their 
election, and the directoni who made the 59th and all 
subsequent calls up to the 22nd of March, 1890, were 
incompetent to he elected ur to act as directors, not 
having been shareholders at the time of their election 
or when so acting. Notwithstanding such incapacity 
of such directors the Eaid company on the 22nd of 
March, 1890, wrongfully put up for sale, as upon a 
forfeiture, the shares of the plaintiffs and there being 
no bid therefor bought them in and has since disposed 
of the same t« other persons who ore registered as 
shareholders in respect of such shares to the exclusion 
of the plaintiffs. Since the exclusion of the plaintiffs 
the defendant company has formed various companies 
to work poitions of land held by them, in each 
of which the plaintiffs would have had a right 
had they not been so wrongfully excluded. The 
plaintifis claimed : — That the defendant company may 
be ordered to appropriate or purchase and register in 
the name of the plaintiffs 400 shares in the defendant 
company as also a proportionate number of shares in 
all companies formed by the defendant company to work 
any portion of the land held by such company at the 
time of the alleged forfeiture and deliver to the plaiib 
tiffs scrip for the same orin the altcrnativetheplaintiFFs 
claim that the defendsnt company pay to the plain- 
tiffs the sum of £2000 as damages. 

By their defence the defendant company admitted 
that it bold the shares referred to in the statement of 
claim as forfeited and that the persons purchasing the 
some are now registered as shareholders in respect 
thereof ; it also admitted that by the rules of the com- 
pany the persons from time to time to be appointed 
directors were required to be shareholders in the com- 
pany at the time of their election ; with respect to all 
other allegations contained in the statement of claim 
they were either not admitted or denied. 



In reply the plaintiSk joined issue. The remaining 
facts appear in the judgment. 

Mr. Helm and Mr. tVeigaU for the plaintiff. To 
create a forfeiture there must be a good cause for for- 
feiture. The call must be properly due and must be 
made by properly qualified directors. In each of the 
cases of the 59th GOth and 61st call, tlie call was made 
by directors not properly qualified iii that at the time 
the call was made the directors making the calls were 
not the holders of 100 shares in the company in 
accordance with the articles of the company and there 
is no provision in the articles of the company validat- 
ing the acts of defaeto directors. 

Mr. Topp and Mr. Barrett {Mr. Parves Q.C. with 
them) for the defendant company. 

Rule 5 of the articles of the company provides that 
the company shall be managed by a board of directors 
who shall he the holders and continue to be holders of 
100 shares in the company but rule 15 provides for 
the first election of directors who when once in office 
shall remain in office until the next general meeting. 
The Act says that after a call has bveu due for 1 4 
days and remains unpaid the shares shall be 
forfeited but I shall submit that the shares may 
be redeemed at any time up to sale by payment 
of the calls dne and in every case here the directors 
have redeemed their sliares before sale. I^ submit 
that once the directors are in office they remain in 
office until the next general meeting, for if this were 
not so the conipony might be left entirely without 
directors which is a position that cannot he contem- 
plated for a second. Rule 6 might be int«^rpretcd by 
allowing the shareholders to turn ofi' a director who 
ceases to be qualified but it should not be read to 
mean that a director ceases to be a director ispo facto 
upon the forfeiture of his shares. Admitting that all 
calls up to and inclusive of the 59th call were 
bad the 60th call was good it was made im- 
mediately after the election of the directors in 
January and there is no evidence to show that 
any of them were disqualified at the time of 
making this call. On the question of damages, the 
measure of damages is the value of the shares at the 
time of the conversion not their value at the time of 
action brought, Benjamin v. Wynwnd 10 V.L.R (K.) 3. 

Mr. Helm in reply. An overdue call causes 
aheohito forieitare. King's Birthday Co. v. Jack, 11 
V.L.B. 197. As soon as the call was overdue and 
unpaid the directors offices became vacated and 
nothing but a resolution by a general meeting of the 
shareholders could reinstate them in office. Once s 
director has lost his qualification be does not regain 
it by redeeming his shares; it is necessary thnt'he 
should be re-elected. On the question of damages t 
would refer the court to Amoretty v. City qfMelboiime 
Bank, 13 V.L.R. 431, and Peek v. Derry, 37 Ch. D. 
at p. 594, which though reversed on appeal was not 
touched on the quesluon of damages. 

Cur ad tidt. 
June 

Mb. Justice Webb. Action to recover from de- 
fendant Company 400 shares in i^ allied by it to 
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have been forfeited for non-payment of calls ; or in 
the alternative damaf^es for tht>ir conversion. The 
plaintifie were the liolders of the shares in question 
which were alleged by the Company to have becoim; 
forfeited for non-payment as to 350 shares of tlie 
59th and 60th calk and as to 150 shares of the 60th 
and Gist calls. The sole oliJecLion raised by the 
plaintiffs to the forfeiture is that the Directors by 
whom the 59th, 60th and Cletcalla were made were 
not at the time of making the colls quAiificd to act as 
Directors. The Directors present at the meeting on 
the 27th December, 1889, nt which the 59th cull was 
□iiide were Messrs. Du Bourtf, Morgan and Buckuall, 
^instituting a bare quorum. As to Du Bourg it 
Appearx that at a Directors' meeting held on the 28rd 
April, 1889, he was appointed as a Director to fill a 
casual vacancy pursuant lo a power in thnt behalf in 
the Articles of Association. He was then registered 
as the holder of 100 shares in the Company on which 
all the calls then due had been paid. On the lOth 
July, 1689, at a shareholders' meeting the retiring 
Directors, of whom Du Bourg was one, were 
re- elected and under this re-election, if at all, 
Du Bourg Jield offioe on the 28th Decemlier, 
when tte 59th call was made. But in tho interval 
between his tirst appointment and his re-election, on 
the 8th May 1889 the Slstcall fell due and on the 
12th June the 52nd call. These were res [lectively paid 
by Du Bourg on the 6th June and the 2nd July and it 
is contended for the plaintiffs that more than 14 days 
fixim the due date of these calls hiiving expired before 
payment, the ahnres had become absolutely forfeited 
and he had censed to be, and at the time of his re-elec- 
tion on the 10th July 1881) was not the holder of ll»0 
shares in the company. Morgan was also re-elected as 
a director on the IDtli July 1889. He was then duly 
qualified being the holder of 100 shares On 24th 
July 1889 the time for payment of the SJJrd ciJl ex- 
pired and on the 28th August tho time for p:iyment of 
the 54th call. Morgan did not pay these c;alls until 
the 4th September when be paid both. It is con- 
tended for tlie plaintiff in his case that on the expira- 
tion of 1-1 days from the due date of these calls his 
shares became absolutely forfeited and he thereupon 
I)ecame disqualified to act as a director and was so 
disqualified on 27th December 1889 when the 59th call 
was made. Bucknall, was at a Directors' meeting on 
6th May 1889, appointed to Gil a casual vacancy until 
the next general meeting and at the shareholders 
meeting on the 19th July 1689 he was re-elected as a 
Director. But in the interval the Slat call became 
payable on the 8th May and the 52iul call on the 12th 
June. Bucknall paid ihese calls on 23rd May and 5th 
July in each case more than 14 days after their due 
date. The 53rd call was due on the 10th July snd 
the 14 days expired on the 24ih July after his re-elec- 
tion. Bucknall did not pay this call until 2nd August. 
He therefore is obnoxious both to the objection to 
Du Bourg and to that to Morgan. The 60th call was 
made at a Directors' meeting on 31st Janu- 
ary 1890 which n.eeting I find as a fact was held 
after the shareholders' meeting on tho same day at 



which new directors were appointed. The directors 
present at the making of tJie call were Barton, 
Du Bourg, Morgan, and Bucknall. The objection to 
the call was mainly based upon the contention that 
the call was made before the general meeting of share- 
holders at which Barton, Bucknall and Du Bourg 
were re-elected and that it therefore stood in the same 
position as tlie 59tli call. It was also contended that 
their shares having been forfeited they were incapable 
of re-election. The 61st call was made at a directors' 
meeting on 28th February 1890, at which Barton, 
Bucknall, and Morgan, were present. As to Bartou 
and Buckuall, it is open to die same objections as 
those made to the 60th call. As to Morgan it is open 
to the objection made to him as to the 59th call. As 
to all these calls the objections resolve themselves into 
the question whether shares in a No Liability Com- 
pany become absolutely forfeited on the expiration, 
without payment of the call, of 14 days from the day 
on which the call is made payable ; and whether if so 
the subsequent redemption of the shares under section 
56 of the Mining Companies Ad 1871, vests the 
shares ab initio 80 as to avoid the forfeiture or merely 
creates a new right in the shares from the time of re- 
instatement. The question whether an absolute for- 
feiture accrues ou the expiration of the 14 days with- 
out payment of the call has been determine by tho 
Full Court in King'^i JtiitJuIay Co. v. Jack, 11 V.L.R. 
197, overruling GuUriJge v. Gippsland M. Co. 6 
A.J.R. 161 and Reg. v. McGregor exparte WiUcinton, 
(i V.LR 167. In that case the present learned Chief 
Justice in delivering the judgment of the Court says, 
speaking of sec. 52 of TAe Mining Companies Act 
1871 "The words 'absolutely forfeited' are to be 
taken we tliink in their literal sense. The share is 
gone- from the owner who ceases to be a shareholder at 
the expiration of the time limited for payment of the 
call." The question is therefore not now open forcon- 
sideration by me, and I must hold that upon the ex 
piratioii of the 14 days without payment those variouB 
gentlemen ceased to be shareholders in the company. 
Then did the subsequent payment of the calls avoid 
the forfeitures and reinstate these gentlemen as 
directors. Taking first the case of Du Bourg on the 
22nd May, 1889, 14 days from the day on which the 
Slst call became payable elapsed, and he not having 
paid that call his shares b^iame forfeited and he 
ceased to be a shareholder. On 6th June he paid tlie 
call and the payment was accepted by the company. 
There is no evidence that his shares had been adver- 
tised for sale or any time of sale fixed and when he paid 
the call he was clearly entitled to redeem his shares 
under section 66 of the Act, and thereupon ho again 
became a shareholder in the company. Then on the 
26tlL June iiis shares again became forfeited for 
nonpayment of the 52nd call. He paid this 
call on the 2nd July and there being no evidence that 
a day of sale had been fixed and was then passed he 
thereby again became a shareholder and was such 
when elected a director on I9th July. Then on 
the 28th August bis shares again became forfeited for 
noD'ftaymeut of the 54th call and he ceased to be a 
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shareholder. On the 13th or Hth September he paid 
that cnll. It has been argued for the plaintiff thnt 
inaaumcli as the 7th September had been advertised as 
the day on which it was intended to sel] his shares 
and that day had paiised before ho pnid the call the 
56th section giving a right of redemption " at any 
time up to or on the day previous to that upon which 
it is intended to sell the share " did not apply and he 
could not legally redeem hia shares on the 14th. It is 
unnecessary for me to deal with this question as I ani 
of opinion tliat even if he did legally redeem his 
shares that did not reinstate him as a director. 

Morgan and Bucknall stand in the same position ns 
Du. Bourg. They wore both elected on the 19th July 
1869, and their shares subsequently became by virtue 
of the Act forfeited for non-payment in due time oF 
the 53rd call. They subsequently and before the 
making of the 59th call paid this call and redeemed 
their shares. 

It has been argued for the defendant company that 
even if a director's shares become forfeited by the 
operation of the Act he does not thereby cease to be 
a duly qualified director if he was qualified at the time 
of his appointment, and it is pointed out thnt the 
Articles of Association of the defendant company do 
not contain a provision similar to that in article 8 of 
the 7th Schedule to the Act viz. — That the otiicc of a 
director shall be vacated if he cease to be a share- 
holder. But this is mot by the words of the 5th Article 
'' Tile company shall be under the management of a 
Board of Directors consisting of five shareholders each 
of whom shall hold and continue to be the holder and 
registered in the books of the cmipany for at lenst 
100 shares." Here the insertion of the word^ " and 
continue to be the holder " which are not in Article 1 
of the 7th Schedule to the Act appears tn me to 
render it unnecessary to enter in the Articles thnt a 
Director's office shall be vacated if he cease 
to be a shareholder. In my opinion when Du Bourg 
Morgan and Buck nn 11 ceased to be shareholders 
they ceased also to be Directors de jure, and 
although upon the subsequent redemption of 
their shares they t^ain became shareholders, nothing 
short of their re-election as Directors could validly put 
them in that position ^ain. Then it is said thnt 
these gentlemen continued to be Directors de /aelo 
and that as such they were competent to Join in 
making a call. But this is in direct opposition to 
scvcrnl cases decided in this Court and to the ultimate 
decision of the Privy Council in Garden Gully Co. 
V. MeLigter, 1 App. Cas. 39, affirming the judgment 
of the late Mr. Justice Molesworth. A clause which 
is found in the Articles of Association of many 
companies validating the Acts of de facto Directors, 
such OS Article 19 of the 7th Schedule to this Act, is 
not contained in the Articles of this Company. I 
therefore hold that the 59th call was badly .node and 
no forfeiture couid follow from its non-payment. I 
may observe in passing that in aniviiig at this con- 
clusion I treat the 5Ist, 52nd, 53rd and ^4th calls as 
■well made, no evidence having been given to impeach 
their validity. The 60th call was made on the 31st 



January, 1890, at a meeting of Directors at which 
Du Bourg, Morgiin, Bucknall and 'Barton were 
present. Earlier uii the same day at a General 
Meeting of the Company Du Bourg, Bucknall and 
Barton had been re-elected as Directors, and so far as 
appears on the evidence there was then no valid call 
overdue and unpnid by any of them. Du Bourg and 
Barton had not then paid the 59th call the time for 
payment of which expired on the 22nd January, but 
as I hold that call to be invalid their non-payment of 
it did not work a forfeiture of their shares. They 
were therefore duly qualified and duly elected and 
were competent to make the 60th call. Morgan was 
elected a Director on the 19th July 1889. His shares 
became forfeited on the 24th July, for non-payment of 
the 53rd call. He therefore ceased to be a Director de 
jure and although he afterwards redeenied his shares 
there is no evidence of his subsequent appointment osa 
Director. He was therefore not competent to act as 
a Director when the 60th call was made. But as a 
quorum of those pi'esent, were competent, this is 
immaterial, and I hold the 60th call to have been well 
made. The 61st call was made on the 28tb February, 
1890, at a meeting of Directors at vrluch Du Bourg, 
Morgan, •.Buckiiall and Barton were present. But 
before this Du Bourg's, Morgan's and Bucknall's shares 
had become forfeited for non-payment of the 60th 
call, the time for payment of which expired on the 
26th February. The 61st call was therefore badly 
maile and no forfeiture could accrue for non-payment 
of it. The plaintiff's shares were forfeited n^d sold 
for non-payment of the 5!lth, 60th and 61st calls and 
as I hold the 60th call to have been well made the 
shares were rightly forfeited and sold. The plaintiffs 
therefore fail, and judgment will be entered for the 
defendant conipany with costs. 

Solicitors for the plaintiffs, Hobday; solicitors (or 
the delcndants, Morgan A GtU, for Itarrnlt. 



(Befoi-e Higinbotham C.J., Webb, & a'Bockett, J.J.) 

Steelk V, Mayor, rtc, of EaeBUDOii. 

29, 30 June. 

f.oeal GovemmniX Act 1890 ». iOb^-Corporation — 

Feiiee —N'-gligeiice. 
A municipalily ts bound to keep in repair any arttficiid 

work ofitu own crealion. 

Reference to Full Court by Hoon, J. 

The action had been instituted by Joseph Bowen 
Steele against the Mnyor, etc., of Essendon, to recover 
damages in respect of injuries sustained by him by 
rejison of the defendants' nefrligence. The facta was 
as follows :— The plaintiff had met with an accident 
thruugh falling into a deep unguardetl hole in a row! 
aitu^ite within the municipal district of the defendants. 
This hole was foruu^ by the elbow of a creek which 
adjoitied the road. A fenw had been erected around 
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the hole, 9 or 10 jears Ago, but a part ot the fence 
Iiad fallen into the hole through the wearing away of 
the banks. Thei-c was evidence that the fence had 
been originally erected and subsequently, on two or 
tliree occasions, repnired by persons employed by the 
defendants. The action was tried before ajudge and 
jury on the 8th October, 1890 ; on the conclusion of 
the evidence the following questions were submitted 
to the jury. (1.) Did the defendants undertake the 
making and forming the road T (2.) Were the defen- 
danta guilty of negligence in not repairing the fence ! 
Could the plaintiff by the exercise of reasonable care 
and caution have prevented er avoided the accident ! 
The jury answered questiona (1) and (2)in the affirma- 
tive and question (3) in the negative ; they assessed 
the damages at £1057 12s. Od. A reference was then 
made by Hood, J., who tried tlie case to the Full 
Court, as to whether there was any evidence prt^r to 
bo submitted to the jury, and whether, notwithstand- 
ing the findings of the jury the defendants were 
entitled to judgment or whether the plaintiff should 
have been noii suited. 

Mr. Leon and 3fr. Cuiaen for the plaintiff. TTie 
road had been formed at the ioettt of the accident and, 
as tlie fence must be regarded, as part of the formation 
of the road, the defendants were guilty of negligence 
and are therefore liable, HiUluins v. Mayor, etc., of 
Port Melbourne, U V.L.R., 748, and 16 V.L.R. 761 ; 
Scott V. Mayor, etc., of Cdlinyivood, 7 V.L.R. 280. 
Moreover, apart from this argument, the f^uce ivaa 
the creation of the defendants and they were bound to 
see that no injuiy was sustained thereby, Boroughof 
Jlatkursl V. Macjiherion, 4 App. Cas. 265 ; Dodda v. 
Berwick, 11 V.L.R. 743. 

Dr. Madden and Mr. Mitchell for the defeudHuts — 
The fence is, in no way, part of the formation of the 
road, and the defendants are not liable for omission to 
rejiair it. The liability of the municipal bodies sliould 
not be extended. Grieve v. Mayor etc. of Melbourne 
1 W. W. and a'B 96 ; Ro^le v. PreguUrU etc. of Avon, 
1 A.J.R. 166 ; Preaikent etc. of Barrabool v. Torr, 2 
V.R. (L.) 65 ; Reidv. Mayor etc. of Fittroy 4 A.J.R. 
\m , PhiUijta v. Mayor etc. of Melbourne, 1 V.LR. 
(L) 74; Dodd* v. Benoidf, 11 V.L.R. 743; Baseky 
V. St. Amaud (unreported) werp cited and commented 
on. 

HioiNBOTHAH, CJ. — The jury found, in answer to 
questions put to them, first, that the defendants had 
undertaken the making and forming the road on which 
the accident occurred ; secondly, that the defendants 
were guilty of n^li^ence in not repairing the fence ; 
and thirdk, that the plaintifl' could not, by the exer- 
cise of reasonable care and caution, have presented or 
avoided the accident. The learned judge reserved two 
quetitions for the opinion of the Full Court — first, 
whether there was any evidence proper to besub' 
mitted lo the jury ; and second, whether, notwith - 
landing the findings of the jury, the defendants are 
entitled to judgment, or the plaintiff sliould have been 
nonsuited. The plaintiff met with an accident through 
filling into a deep, unguarded hole in the road formed 
by an elbow to a creek. A fence was put up round 



this hole 9 or 10 years ago, but a part of it had fallen 
into the hole through the wearing away of the banks. 
Therewosevidencethatthisfence was originally erected 
and was subsequently repaired on two or thi-ee occa- 
sions for the defendants by persons employed by the 
defendants, and the jury were at liberty to conclude, 
on a conflict of evidence as to the place at which the 
defendants' council authorised the fence to bo erected, 
that the council by resolation dated May 26, 1879, 
expressly authorised this fence to be erected at the 
place where the accident subsequently occurred. We 
are of opinion that there was evidence proper to he 
submitted to the jury in support of the plaintiff's case. 
Upon tlie second question, it has been argued for the 
defendants that, admitting that all the evidence with 
respect to the fence would justify a conclusion favour- 
able to the plaintiff, a cause of action has not been 
established, because it has not been proved that the 
formation or making of the road in question had been 
undertaken by the council at the particular part of 
this road where the fence had stood, and the cases of 
Dodds V. Shire of Benoiek (11 V.L.R., 743), and 
Saseley V. Shire of St. Amaud (not reported), have 
been cited as showing that a. municipal body is not 
liable as for negligence for a fouudrous condition 
of a road unless the particular part of the road through 
the bad condition of which the accident occurred had 
been taken over and formed by the council. Tn the firsl- 
mentioned case it was stated in the judgment, at page 
746, that " The duty of maintenance or repair is co- 
extensive with, but it does not extend beyond, the 
works of construction or formation already done, and 
which necessarily require from time to time to be 
maintained or prepared," We agree with the view 
here expressed, and if the council had never pkced 
the fence raund this hole, the plaintiff, in our opinion, 
could not on the evidence given in this case support 
an action against the corporation. It woe a matter 
in the discretion of the council to erect or not to erect 
the fence ; but having erect«d it on u road open to the 
public under the care and management of the council, 
obviously for the purpose of providing for the safety 
of the passengers, the council was bound, in our 
opinion, to keep it in reasonable repair. The erection 
of the fence constituted a taking over of that part of 
the road on which the fence stood, and was, in fact, 
an act coimected with the making of that part of the 
rood. The case, tlierefore, in our opinion, comes with- 
in the principle of Dodde v. Shire of Berwick, (11 V. 
L,R., 743); but the duty of the council to maintain 
this fence rests on another and a distinct ground. The 
fence was the property of the council, the erection of 
it on a road under the care of the council was a lawful 
act, and it was the duty of the council to maintain 
in proper state of repair the artificai work which it 
had createil, on the principle on which it was held to 
be the duty of the municipal council in the case oFthe 
Borough of Balhurtt v. M'Pherson (4 App. Cos., 265) 
to maintain the barrel drain. See also ATetiJ v, Wort/iing 
Local Board {10 Q.B.D., 118). We conceive that we 
are not departing in any degree from the authorities 
on tliis subject which have been cited in argument in 
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holding thnt the delendants in this caao are not 
entitled to judt^npnt. and that the plaintiff should not 
have Iieen nonsuited. Our answer to the firat question 
will be in the affirmative, aud to the second question 
in the negative. Liberty has been reserved by con- 
sent to the Full Court to enter judgment, and we 
accordingly order judgment to be entered for the 
plaintiff for £1,057 12s., with costs of the action and 
of this reference. 

Solicitors : for plaintiff, ClaunsOH S Wallaee ; for 
defendants, GtUolt ds Co. 

(Before Higinbotham, G.J., Hodges and Hood, J.J.) 

POBTKR V. O'CaLLAOBAR. 

27, 29, April. 28 June 

Lieetmng Act 1885 m. 66, 58 — LieennedprmmtM — 
Sanitary improvemenlg — Service of copy of order on 

In proeeedinge under a. 58, proof of service of the copy 
of tlie in»peelor't order on the owner is not a eortdi- 
tion precedent to thA right of tlie licensee to recover 
t!ie expenses, incurred by him, under s. 56, from the 

Order to review an order of the justices at Stawell 
diamissing a complaint. 

[The facts appear in the judgmenta]. 

Mr. Irvine appeared to move the order absolute. 

Mr. fvnk appeared to show cause. 

Cvr. adv. vuU, 

HiotMBOTHAH, C.J. — Order to reriaw. The com- 
plainant, a licensed victualler, sued the defendant, the 
owner of the Railway Hotel, Stawell, under section 58 
of the Licencing Act 1865 for £15 10s., money ex- 
pended by the complninant in making repairs and im- 
proving th^ snnitaiy condition of his licensed premises 
in compliance with an order served on him by the in- 
spector of the licensing district, ander section 56 of the 
Licensing Act 1885. The execution of the work and 
the amount expended by the comjilainant were not dis- 
puted, but the justices diamiased the complaint on the 
ground that no proof had been given that the defen- 
dant had been served with a copy of the order of the 
inspector as provided by section 56. If such proof 
were n<3ceHsary, there was evidence, in our opinion, 
from which the justices might have conclnded either 
thnt the defendant had been in fact served with the 
copy order, or that he had so acted aa that he was 
estopped as between himself and the complainant from 
denying such aervioe. Bat we are of opinion that in 
proceedings under Section 58 proof of service of the 
copy on the owner is not a condition of the right of 
the licensee to recover. The duty of informing the 
owner of the order is not cast by the law upon the 
licensee. It is the duty of the inspector at the time 
he serves the order upon the licensee to serve a dupli- 
cate of the order, addressed lo the owner, upon the 
owner ; or, if he cannot be found, to post it upon the 
front, or the principal doors, of the premises. And 
the owner as well as the licensee is allowed to appeal 
from the order within seven days from the service, and 
if the licensee neglect to comply with tjie order the 



owner may, after a reuooable time, and before the 
expiration of six months from the date of service, enter 
upon the premises and make the repaint required. But 
the negligence of the inspector to serve the owiier, as 
he is required by law to di), cannot be charged against 
the licensee, nor can tbe licenasa be deprived by such 
negligence of his right to recover the expenses he has 
incurred in fulfilling the duty cast upon him. The 
law looks to the licensee who holds the license in re- 
spect of the premises, and is solely respon- 
sible for keeping the licensed premises in a 
proper state of repair. The order is made wid 
served primarily upon him, and if the required repairs 
are not made before the expiration of a reaaonftble 
period, it is the licensee who is summoned to show 
cause why the license should not be cancelled. If the 
licensee obeys the order servad opon him by ttie 
inspector, uid if he ia not under covenant or agree- 
ment witii the owner to do any or all af the mattes 
which (iie inspector is authorised to reqaire him to do, 
he may sue the owner; and if the juBtieoa are satisfied 
that the work done has been such as the inspector is 
authorised to 'require, the licensee may recover the 
■mount expended by him although the owner, 
through the negligence of the inspector, or 
other cause, has not been served with the duplicate 
order. The order to review will be mode absolute 
with costB, the order dismissing the complaint will be 
roversed with £3 8a. 6d. coats to the complainant, and 
the wM will be remitted to the justices for rehearing. 

HoDGEG J. — Complaint nnder section 58 ol the 
Licensing Aot 1885, by the occupier of licensed 
premises against the owner of these premises (or cer- 
tain money expended by him on the premiseB. Th& 
justices dismissed 'the complaint on the ground that 
no proof hod been given that the owner had been 
served with a copy of the order of the inspector, m 
provided by section 6G. In my opinion the com- 
plainant w'as entitled to succeed without proving ser- 
vice of any sucli order. To entitle an occnpier to 
succeed under section 58 he has to prove to the satis- 
faction of the justices (1) that money has been expen- 
ded on the licensed premises ; (2) that such money 
was expended in respect of matters which the inspector 
is, under the Licensing Aot 1885, auttiorised to raqoiro 
the occupier to do ; (3) that he is not nnder covenant 
with the owner to do such matters. When these 
three propositions are established to the satasfaotion ol 
the justices the complainant is, in my opinion, entitled 
to succeed. And to say that the complainant cannot 
succeed without proving that the owner faas been 
served w ith the copy-order is to put words into aeotion 
68 which are not there. Further, I can see no hard 
ship in requiring the owner to make goed to t^e 
occupier money expended by him in keeping the 
pretnises in the condition in which the law says ttiat 
they should be kept, when, aa between the owner and 
the occupier, there is no covenant that the occujrfer u 
to bear such expense. 

Hood J. — I concur in the judgment of the Oonrt. 

Solicitors : for complainant Smart £ Walker ; for 
defendant Ocmneon A Wattacc. 
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SITTINGS IN BANCO. 

{Before Higinbotham C.J., Webb and Hood J.J ) 

Nydlabv v. Bowah. 

10, 11, 12, 23, June. 

Coutraet — Contideration — Continuing offer. 
If a man makes an o^er, either to buy or to tell, arid 
promiMi to keep that offer open for a given lime, and 
there is no conaideratitm, h» i» not bound, and may 
toithdraw his offer at any tivte before it has been 
accepted, because till then, there has been no agreement 
between tJie partiet ; &ut, if, after the offer is made, 
while it is open and unrelracled, Uie other party 
duly accepts, tlicn there is an agreement and both are 
bound. 

Appeal from Uolesworth J. (See 12 AL.T. p. 193.) 
Dr. Madden and Mr. Mitchell, for the appellants, 
repeated their previous arguments and reft^rred to 
Mites V. New Zealand Alford Estate Co., 82 Oh. D. 
266 ; Dickinson v. Dodda, 2 Ch. D. 463 ; Crofts v. 
Beale, 11 C. B. 172; Olderahaw v. King, 2 H. A N. 
399 ; Cooke v. (Mny, 3 T. R. 683. 

Mr. Irvine (with him Mr. Purvee, Q.C.) for tlie 
respondents, cited, in addition. Alliance Bank v. 
Broom, 2 Dr. A Sm. 289 ; Crears v. Hunter, la 
Q.B.D., 341 ; Great Northern Railuxty v. Witham, 
LB. 9 C. P. 16 ; Pollock on C.ntracU {5th Ed, p. 
25 ; Cooks V. ftcfey, 3 T. R. 653. 

HiQiNBOTHAK, C.J., — This ia an appeal from 
a judgment of Molesworth, J. Tlie statement 
of claim contains three alternative causes of 
action. The first of tliese for shares bnr- 
gained and sold was abandoned at the htsaring. The 
second was founded on a verbal agreement alleged 
to. have been made by and between the plaintiff and 
the defendant on July 21, 1890, hy which it was 
aicreed, in consideration tliat the plaintiff would not 
proceed at that time to sell 400 shares, whicti he held 
in the Melbourne Tramwa; and Omnibus Company, at 
the then market price, and would not place the shares 
at that time on the market for sale at that price, that 
the defendant should, on being requested by the plain- 
tiff BO to do, at any time within three months from 
July 21, 1890, purcbsse from the plaintiff his said 400 
shares at the price of £8 each. The plaintiff alleged 
performance of this agreemeut on his part, a request 
made by him to the defendant to purchase the shares 
on or about August 21st., 1890, and a refusal by the 
defendant to purchase. The learned primary Jndge 
held that this agreement was made between the parties 
on July 21, and that it was broken by the defendant ; 
and he gave judgment for the plaintiff on this claim. 
The third alternative cause of action was founded up- 
on a verbal offer alleged to have been made by the 
defendant to the plaintiff on or about July 'J,\ to pur- 
chase the pluntiff's 400 shares at the price of jGS 
per share, such offer to remain open three months, 
from that date acceptance of the offer by the plaintiff 
on or about August 2l8t within the three months, 



and while the defendants offer was still open 
and un retracted, and refusal by the defendant 
to accept the abarcB. The learned judge found 
that the defendant had established by proof this claim 
as well us the second, and he gave judgment on it for 
the plaintiff. The defendant now appeals against this 
judgment on both grounds. With regard to the 
second ground of claim it has been contended thiU 
there was no agreement between the parlies on July 21 
there was no consideration for the promise which it 
s admitted the defendant gave on that tiay. The 
plaintiff's answer to this argument is, that there is 
evidence of a request then made by the defendant that 
the plaintiff shoald not immediately sell hb shares, or 
place them op the market, and that such request if 
complied with by the plaintiff was a good considera- 
tion for the defendant's promise. Crears v. Nunter, 
(19 Q.B D. 341). The question, then that U raised 
upon this part of the case is whether there was any 
evidence, upon which the judge might reasonably act, 
that the defendant did at that time really, and not by 
way of banter only, request the plaintiff not to sell his 
shares, or place them on the market. We are of 
opinion that there was such evidence. The defen- 
dant's answer to the whole claim of the plaintiff was 
that, having been asked by a friend of the plaintiff, 
who was anxious and distressed by the fulling, stale 
of the market, to comfort the plaintiff he spoke to the 
plaintiff jocularly only, intending to comfort him, and 
that he gave him an unreal and false promise without 
intending to perform it. The defendant, however, ad- 
mits that the plaintiff did not seem to take iiis words 
of comfort as a joke. Now the judge has found 
upon evidence amply sufficient that this de- 
fence is untrue, that the defendant spoke to tlie 
plaintiff not in joke but in earnest, and influenced by 
a desire to protect the stock of which he wag a large 
holder himself. Then as regards a request, the plain- 
tiff swore that the dofenjant said to him on July 21, 
"don't be foolish to sell now and lose money." I'he 
defendant, in answer to an interrogatory, stated that 
he did not, to the best of his knowledge information 
or belief, say to the plainti^ " your trams are all 
right, don't be so foolish as to sell them at a loss," but 
he admits that he may have used words to that effect. 
Now assuming, as we are bound to do, that the 
defendant spoke at this conversation seriously, and 
that he was using the opportunity then presented to 
him to make in his own interest nnd for his own 
advonu^e a bona fide oBer to the plaintiff 
who accepted his words seriously, what is the 
meaning that should be given to these words, or 
words to the like effect then uttered by the defendant 
The Jud^e has found that forbearance by the plain- 
tiff to sell his shares was on account of an implied, 
though perhaps not an express request by the defen- 
dant. 1 should be inclined to say that these words 
might be taken to convey an express request by the 
plaintiff not to sell. We are of opinion that they are 
evidence, either express or by implication, of such a 
request ; That the judge was justified in concluding 
that a request was made by the defendant, and that 
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it was ill consequt^nce of snch request that the plaid- 
tifT forbore to sell liJa sharea. The judgment there- 
fore cannot be disturbed on this ground. With 
rospect ti> the third alternative ground of action 
it has been contended for the defendant that therp 
uiu^t be consideration tor a continuing otTer of tliis 
kin4, that the plaintiff did nnt accept the offer at the 
time it was made, and that when he did accept it the 
defendant had clianged liis mind ; bo that treating the 
traneaction of July 31 ns an offer only and not as a 
contract, thi; parties never were ad idem and no 
contract was entered into between them snhBpquently 
to July 21. In support of this view, Cooke v, OxUj/, 
(:i T. R. 653) was r«Iied on. The efibct and the 
aiitiiority of that case have been the subject of some 
controversy which is still unt^ttled, H^e Benjamin on 
Sales (4th Ell. p. 69) ; I'oUock on principles ol 
Contract (5 Ed. p. 24, note) ; Cooke v. Oxley (3 T. R. 
65:1), which was decided on a motion in arrest of 
judgment, may be Hupported on the ground that the 
declaration did not aver thst the defendant actually 
left the ofiV^r open until the hour named, but only that 
bo promised to do so. But if Cooke v. Ox^, is to be 
supported on this ground of pleading, it would not 
govern the present case where it is alleged 
statement of claim, and proved in evidenop, that the 
plsintift by letters accepted the offer while it w 
open and unretracted. Unless, therefore, there 
distinotionto be drawn between kn offer by letter 
gram and an offerby word of mouth, and wearenot aware 
of any reason or authority for such a distinction, 
ptr Lush, J., in SUennrnm v. Mel^ean, (5 Q.B.U. 351) 
the present case comes within the artificial but con- 
venient explanatory rule laid down in Adanis v. 
fAiuUtU (1 B. A Aid. GHl) and the offer on July 21, 
unsupported by any consideration, must be con- 
sid'^red in law as having been made ky the 
defendant during every instant of the intervening 
ti me until A ugust 1 9, when a contract was 
made between the parties by the plaintiff's letter 
accepting the oTor and tendering his ^ares to the 
defendant. The defendant has faiW, in our opinion, 
on this ground also to show that tiie judgment was 
wrong. The appeal will be dismissed with costs. 

Hood, J. — If the plaintiff's case depended solely 
upon the cause of action set oat in the 3rd and 4th 
paragraph of his statement of claim I should require 
further time for consideration before I could concur in 
the jndgment of the court. To support that catise of 
action the plxintiff has to prove as consideration a for- 
bearance to sell his shares founded upon a previous 
request by thedefendnnt. But my present impression 
is th^t the utmost lie han proved is an ndvice not to 
sell and I cannot in that see any evidunce of request, 
either express or implied. The plaintiff is, however 
entitled to hold his verdict upon the cause of action 
set out in the 5tb and 6ih paragraphs of his claim. If 
a man makes sn offnr, either to buy or to sell, and 
promises to keep that offer 0|>en for a given time, and 
there is no consideration, he is not bound, rnd may 
withdraw his offer at any time before it has been 
accepted, because till then there has been ito agree- 



ment between the parties. But, if afl«r the offer is 
made, and while it is open and unretracted, the other 
party duly accepts, then there is an agreement and 
both are bound. Thb is really what the plaintiff here 
has alleged and what the judge has found to have been 
proved, and I think there is evidence to justify the 
finding. Indeed, once it has been determined that 
the defendant made the ofler in camest it is difficult 
to argue that he ever retracted it, because according 
to his own case there whs nothing tor him to retract 
as he was in his view only joking. I agree therefore 
on this ground that the appeal should be disiiiissed 
with costs. Solinitora ; for appellant AUenAoroitffh and 
Co. ; for respondent, Hodgson. 



(Before Higinbothan C.J., Webb and Hood, J.J.) 



Bbown v. Robbrthon. 



25th, 26th June. 

Princijial aiui Agent — Breach of warratUjf of avlhor- 
ity — disliaet alUgiUvm of »uch auiJtoi-itt/. In an action 
for breaeh of warranly of authority to make a contract, 
a distinct aUcg/Uion of twih uiant of avlhoritg is 
matenal and neceatary. 

Appeal from jndgment of Williams, .1. 

(The facts appear in the judgment.) 

Mr. Stilcheft nnd Mr. Irvine appeared for thi 
apiiellants (defendants.) 

JUr. Fiiik and Mr. Kilpatrick appeared for tjie 
respondents (plaintilTs.) 

HioiNBOTUAu, O.J. — This is an appeal from the 
judgment of Williams, J., who had heard the ease 
without a jury, against the defendant Robertson, for 
£35,000 without costs. A motion by the same defen- 
dant for a new trial has been argued at the same 
time. Several objections to this jndgment have been 
rni&ed by the appellant, and have been fully arguotl. 
It is only necessary that we should deal with one of 
those objections. The action was brought by tbo 
plaintiffs ugainst Robertson and the other three defen- 
ilants upon an agreement allied to have been made 
on July 27, 1889, by whiuh, in consideration that the 
plaintiffs would pay to the defendants— Robertson 
Olarkeand Robert Gayer— X13,CO0 within five weeks 
from that date it was agreed that the last named defen- 
dants and the plaintiffs should jointly purchase the 
Homeward Bound mine (subject to the rights of one 
Barry) for £20,1)00, and that the defendants should 
allot to the plnintiffs one-third of the shares in the 
DimiMny t^i l>e formed by the defendants The defen- 
LJant Etobertson in his defence, and the other three 
defendants in their joint defence, denied that tlie 
agreement alleged, or any agreement with reference to 
the Iliimeward Bound Mitie, had l>ecii entered into, 
learned judge found amongst other things that the 
defendant Koljenson, purporting to act for himself 
and the other defendants, made on July 27th, 1889, 
the agreement as allied by the plaintiffs. He stated 
that be was not satisfied upon the evidence that 
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Uobertaon knd authority froiu the other defendantu, 
or either of tbiHD, to make the oontract referred to 
witii the plftintifiB in Sydney, or that the oblier dcfea- 
dantH, or either of them had ever ratified the act of 
Robertson in makiog that contract, aud he gave judg- 
ment for them without coats. The judge granted an 
appliwtien, which had been made by the plaintifis' 
oonnael at the close of the evidence for the defence, 
for leave to amend the statement of claim by adding 
a chuin For damages a^inst the defendant Robertson 
as upon a breach of implied warranty of authority 
frcHn the otl>er defendants to make the contract of 
Jvly 27 ; and he refoaed the application of Robertson's 
counsel, who had opposed the application to amend the 
statement of claim, on the ground that it was too late 
fw an adjournment of the case for the purpose of 
endeMvoring to obtain evidence npon a particular point 
included inthe findings. The learned judge found 
that the facta necessary to decide the amended claim 
were before him, and were suhetautially those 
which he had already found, and he then aaseseed the 
damagM against Bobertaon contingently at £40,000 
whiohwBB afterwards rednoed in the judgment aspassed 
andeatOTedto£36,000. Thejodgcjreserved two questions 
for the <q>inion of the Full Court The first was whether 
the aORtraat as found by the judge fell within the 
provisions of section 209 of the Inttnimentt Act 1 890 ? 
This question was anawered in the negative. The 
second qttestimi was, whether, having regnrd to the 
judge's findings, the plaintiffs were entitled upon the 
original claim, or upon any amendment thereof, which 
the Full Court might think Bt to make, to judgment 
as against tbti derendant Robertson, and if sn, for 
what, and in what form 1 Tlie plaintiffs uounsel 
admitted with reference to this second question that 
the plaintiffs oould not upon the findings recover upon 
the original claim. The Full Court, therefore, did not 
oonsider or give an answer to the second question. It 
has been now contended that there was no finding as 
against the defendant Uoberlson upon the allegation 
in the amended statement of claim, that he wna not 
aathorised 1^ Clarke or Robert Gayer, or either of 
t^em, to Biake th? contract for them. A distinct 
averment of such want of authority is material and 
necessary ID an action of this kind. OxenAamv.Smytlt« 
(6 H. aod N., 690) ; A.lanuon v. Moitoti (7 V.L.R., 
L. 307). In Buppoit of the oontract alleged in the 
original atatement of claim, it waa inouinbent on the 
plaintiffs to prove that Robertson had authority from 
the other defendants to make the oontract, and the 
whole of the evidence adduced by them was directed 
to prove hia authority. They failed to do so. The 
judge did not find that Kobertson bad not authority, 
but only that he was not satisfied that lit^rtson had 
authority. For the purpose of supporting the alterna- 
tive amended claim it was incumbent on the plaintiffs 
to prove the allegation that Robertson was not 
authorised by the other defendants, and it was 
nncesBsrv that the judge should find tlie fact of want 
of authority before judgment could be given against 
Bobertaon upon the cause of action stated in the 
araeodmeut. Gayer aod Clarke, in their evidence 



denied that they had given authority to Robertson, 
and judgment was entered for them. But as between 
the plaintiffs and Robertson upon the amended state- 
ment of claim the question of his autliority has never 
been decided, end the whole of the evidence tendered 
by the plaintiffs goes to show that he had authority. 
This objection is, in our opinion, a fatal one, and 
under the circumatances of this case we are not dis- 
posed to exercise the power the Court has to grant a 
new trial of one only of the questions of fact in con- 
troversy without interfering with the finding or 
decisions upon other questions, or to order a new triaL 
The appeal will be allowed with costs. The judgment 
will be set aside, and judgment entered for the 
defendants without costs on the original claim. By 
leave of the Court the amendment has lieen withdrawn. 
No costs of motion for new trial. 

Solicitors: for platntiS', MaeJhrmotl ; for defend- 
ants, KUngettder S Co. 



SUPREME COUUT SITTINGS. 

Before a'Beckett J., 

Shaw v, Bbodib and another. 

June 8th and Dth. 

Where a vendor miihotU the knowledge and consent of 
the purehaaer makea material alterationt in the con- 
tract after the pure/ionei- ha» tttfneil it tlie vettdor in 
precluded from iuing the piirchoMT oti tlie contract. 

A contracted to well land to It under a contragt contain- 
inff inter alia a eondUion that in the event of any 
default in the payment of the purdiase-money llie 
vendor shotdd he at liberty v/itfioiU notice to reacind 
the ootUraet and resell the property amd sue/or Uie 
difference in price betioef.n the first and second sale 
or UuU the voider might retain stich deficiency out of 
the am'niaU of any of tlie yromiiiao<-y notes yiveawltick 
should then have been paidrepayiny witothe defaulter 
after the resale lite residue of such amount and re- 
turriing without any unnecessary delay any then un- 
paitl promissory notes, iiubse^ently B assigned his 
rights under the contract to C who gave his promissory 
notes Jor the balance of tlie putvhase-money to A. 
These notes not being paid at maturity A rescinded 
the contract and resold the land. Held tltat A could 
SU4 C on his promissory notes and teas entitled to 
recover from him the difference betioeen the prices of 
the lattd at the first and at the second sale. 

Obiter dicta, — Where A contracts to sell land to B and 
B subsequently assigns hie rights under the contract 
to C after which A takes Cs and not Ifa jiromissory 
notes/or tiie balance qfthepurvhaae-money due under 
the oontract and generally treats C and not B as the 
pure/iaser, A may by guch conduct withoTii express 
relfosR vxtive his 7-ights a/fatnsl B. 
Tlio plaintiff in this action, by a contract in writing 

dated the I9th of July 18Ci8 sold to the defendant 

Brodie a piece of land fur the sum cJ£1724 148. 9d. 
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Under the conditions of the contract the purchaser 
was to pay £I5U cash on the signing of the contract, 
£450 on acceptance of title and the purchaser was 
then to give his promisBOry notes for the residue of the 
purchase money in equal amounts at 12, 24 and 36 
montliH bearing interest at 5 per cent. By the 8th 
condition of the cootroct it wax provided that if the 
purchaser should make default in any of hia payments 
the deposit money should be forfeited and the vendor 
should be at liberty without notice to mtcind the con- 
tract and resell the property and the deficiency (if any) 
in price occasioned by such sale and the expenses of 
audi sale should be recoverable from the purchaser as 
liquidated dHinages. At the date of the signing of the 
contract the it<>fendant Bi'odie paid the deposit of £l!iO 
to the plaintifT. On the 13th of August 1888 tlie de- 
fendant Brodie transferred nnd ae^igned all his right 
title and interest in the suid contract of sale to the de- 
fendant Carter. Subsequently without the knowledge 
or consent of the defendant lirodie several material 
alterations were mode in the conditions of the contract 
which alterations the defendant Carter initialled. 
Following this the defendant Carter paid tlie buui of 
£ibO on acceptance of title and gave his promissory 
notes for the residue of the pure base-money in accord- 
ance will) the terms ot tbe said contract of sale, two of 
which notes were overdue and unpaid when this action 
was brought. On the 30th of April 1890 in accord- 
ance with the condition in the contract of sale for 
I'ecission of tbe contract and resale of the luid on de- 
fault in payment of any part of ihe purchase-money 
thu ptaiiitiir resolii the property for the xum of £7t>Q. 
The deficiency occasioned by such resale was £J24 
L4ii. lid. and the expenses occasioned thereby amounted 
loXII 10s. lOd. 'I'he plaintiff then brought this 
action and claimed as against the defendants 
jointly and severally the sum of £500 ; or tilternalivitly 
as against the defendant Ciirter solely the sain of 
Xr>00 ; or alterniitivelv as against the defendant 
Carter tho sum of £85H 7s. 6d. the amount of the 
two promissory notes overdue and unpaid. The 
defences to the action set up by the defendant Brodie 
were first a release from the contract upon the asMgn- 
ment to Carter, secondly that afi«r he had signed the 
contract material alterations were made in it without 
his knowledge or consent, and thirdly, that the plain- 
by receiving the £450 (paid on acceptance of title) 
from the defendant Carter and by taking the 
promissorj' notes of the defendant Carter for the 
residua of the purchase money instead of his (defen- 
dant Brodie's) notes the plaintiff had waived all his 
claims and rights i^aiitst him (defendant Brodie.) 
The alterations, in the contract, oomploiaed of were 
as follows :— 

(a) By the 5th condition of the contract it was 
provided that title to the snid land was a certificat<r 
of title and the plaintiff by his oftenta erased the 
words " the certificate of title to the property sold " 
and inserted llie words "The treasurer's receipt for 
payment of purchase money of thelsod by the vendor " 
in lieu thereof:— 

(b) By the 11th condition of the contract it was 



(inter (tlia) provided " The purchaser to have an ease- 
ment over all roads abutting the said section " and 
the plsintifi' by his agents erased and cancelled such 
condition. 

(e) The plaintiff by his agents inserted and added 
the followin;; conditions. 

1 " The title of the vendor to the property sold is a 
Treasurer's receipt which is tc be accepted by the 

2 " Time shall be considered of the essence of this 
contract." 

(ti) The contract expressed that the snid land was 
sold by " John J. Wilson as agent for J obn Shaw " 
and the plaintiff by his agents erased tbe words 
" John Wilson as agent for." The defences to this 
action set up by the defendant Carter were first, that 
there was no contract between him and tbe plaintiff 
which would satisfy the Btatutt! of Frauds and 
secondly as to the action on the notes tlie defences 
were (1) that there had been a total failure of con- 
sideration and (2) that by tho 8th condition of the 
contract, upon which the pKintiff was suing it was 
provided that if the pnwer of snlo were exd'cised by 
the vendor he would return the unpaid promissory 
notes aod tbe plaintiff having purported to exercise 
such power of sble be has elected to discharge the 
defendant and could not maintain an action on the 
notes. 

Mr. Neighbour for the plaintiff read the pleadings 
and opened the case. 

Mr, liryant for the defendnnt Brodie. 

The alterations mi^e in the contract are material 
alterations and having been made without the know- 
ledge or consent of defendant Brodie discharge liira 
from the co;itract, Suffeli v. The Bank of England, 9 
Q.I(.D. 55.'> Thci conduct of the parties through- 
out tho whole transaction shows that it was intendbd 
that defendnnt Brodie should be released from the 
contract and thnt the defendant Carter should stand 
in his piace. Further the phiintiff is estopped from 
suing the defendant Brodie on the contract f>r Ity 
taking payments from Carter and by taking Carter's 
promissory notes instead of the notes of Brodie, in 
completion of the contract, the plaintiff waived hit) 
rights against the defendant lirodie. On all these 
grounds I submit the defendant Brodie is entitled to 
judgment with costs. 

Mr. Irvine (Mr. Topp with him) for the defendant 
Carter. My client was not a party to the contract 
and there is no contract as between him and the 
plaintiff which will satisfy the Statute oj FratuU. 
There is no evidence ot any contract as between my 
client and the plaintiff'; the only evidence given is of 
a contract between the plaintiff and the defendant 
Brodia The proniissory notes sued on were given in 
pursuance of the cooU'sct between the plaintiff and 
the defendant Brodie and were to be subject to 
Brodie's rights under that cmtract one of which was 
that the unpaid promissory notes if the vendor elected 
to rescind the contract and resell the property should 
be returned. There was not any contract between 
the defendant Carter and the defendant Brodie to 
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Uske over tlie ciefendant Brodie's liabilities. Tliera 
was a total failure of coiiaidertitiou wi^,h respect to 
the proiuiBsory notes. The plaintiff elected to dis- 
charj{e my cLent on liis promissury uotee wliea he 
elected to [ivoceed under the contract. 

J/r. Nevflihour \o reply. As to the defence that 
the alteratione in the contract were made without 
the knowledge and consent of the defendant Brodie 
tliere is evidence tlint such aJUirationa were made 
both in his presence and with his knowlc<lgB and con- 
sent. The defendant Brodie has never been released 
from the. contract nnd is therefore bound under it. As 
to the defendant Carter he has given his promissory 
notes to the pUintjJT nnd it must be presumed that 
tbu notes were given for valuable consideration. The 
onus of showing tliac the mites were not giren fur 
valuable consideriition rests on the defendant CartiT, 
and in order to give any evidence on that tlie 
defendant Cartt;r is obliged to go into the whole of 
tlio transaction between the parties and he cannot 
base his case on the contract for some purposes and 
repudiate it for otiiers. Cnunsel during hio argument 
riifern'd to Miiggei-iiigii v. Joruta W East 486 ; SpilUr 
V. We»tlake, 2 B. and Ad. 155 ; dimes v Jon^, 6 M. 
an<1 W. 84 ; Smith L.C.I, p. 348 ; Creatwellv. Wood, 
10 A. J[ E. 460. Cur ad vuU. 

Jnne 30th. 

Mk, Justice a'Brckbtt, — Tlie plaintiff, a vendor 
of land, sues the purchaser and the assignee of the 
purchaser's rights under the contract of sale. Default 
wiLS miidc in payment of tlii' promissory Tiotes given by 
the assignee for the lialance of the purchase money. 
One of the conditions of sale entitled the vendor, in 
the event of default in payment, to rescind the con- 
tract, re-Still, and sue the purchaser for the difference 
lietween the price at the first imd at the second salr. 
The plaintilT re-sold, and lie now seeks t« recover this 
difference in price fri>m the purch^iser and the assignee 
of Uie purchaser, lie also sues the assignee on his 
(iromissory notes. The action has tlierefore n three- 
fold aspect. As regards Mr. lirodie, tte original pur- 
chaser, the defenc<! is that alter he had signed the 
contract niatcrial alteriitions were made in it without 
liis consent, which disentitled the plaintiff lo sue upon 
it. (See Sujhll v. Tlw. Hani of England, 9 Q.B.I)., at 
p. 562.) There is another defence— that by talcing 
the proniissory notes of Carter, the sssigneo, instead 
of tlie notes of lirodie, the purchaser, the plaintiff 
waived his rights ngainst Brodie, There is a conflict 
of evidence as to when the contract was signed by 
Brodie. It is dated the 19th July, 1888. Un the 
13th August, 1888, after Brodie's rights under it had 
licen assigned to Carler, alterations were made in it 
hy the plaintiff's solicitor, and were initialled not by 
Brodie, hut by Carter. The plaintiO insists that these 
alterations were made in the presence of Brodie, and 
before he signed the contract.- I am satisfied Ihef 
were not so made. The dnti' of tlie contract and the 
initialling by Carter stroni;ly corroiiorate the positive 
statements of Brodie and Carter that Brodie was not 
present. The three witnesses who contradict them 
have no clear independent recollection apart from the 



document, and one of them — Mr. Stawell — admit-t 
that he may be mistaken. I think they are all mi^ 
taken in their recollection of the irregular transaction 
of the I3th August, and their mistake can be accounted 
for by the fact that on tliat day the parties did meet 
in the office of the vendor's agent, which was in the 
same building as the office of the vendor's solicitor. 
I'lie altering of the contract after signature may have 
been justified in the opinion of the persona concerned 
in the alterations by the sanction of Carter, to whom 
Brodie's rights under the contract had been ossigned. 
and it may have been then intended by the solicitor 
(as he suggested in his evidence) to treat the 
contract as a draft. A copy was afterwards made 
nnd signed by the vendor. The vendor now sues 
by a different solicitor upon the contract, which 
was altered after the purchaser had signed it. 

1 find that the defence founded un the alteration is 
sustflioed. I need not decide whether the other 
ground of defence has l)eeii sustained. By omitting 
to take from Brodie the promissory notes, which were 
to be given for the balance of the purchase money, and 
hy his dealings with Carter, the plaintiff may have led 
lirodie to suppose that he was no longer held liable. A 
vendor, without express release, may by conduct of 
this character waive his rights against the original 
purchaser. (See //olden v. /layn, 1 Mer. 47). I 
dismiss the action with costa as against the defendant 
Brodie. Coming now to the case of Carter, the 
other defendant, he insists that he has not signed any 
contract, and that tiiough be has the rights of the 
purchnfier he has not his liabilities. He has, however, 
given proniibsory notet by which he came under a 
direct personal liability to the vendor. Two of those 
notes were overdue when the action was commenced. 
Treating the action as brought upon these notes, the 
first defence is that there has been a total failure of 
considers I ion. The resale of the property for whith 
the notes were given under the authority contained in 
the contract does not sustain this plea. (See 
MiKjgeridffe v. Jones, 14 liast 486 ; SpiUn- v. WeOlalce, 

2 B. and Ad. 165 ; and Jone» v. Jonen, 6 M. and W, 
84). The second ground of defence is that under 
the conditions of sale the vendor liaviTig r&sold is 
precluded from suing on the notes ; that he loses his 
remedy on the notes, and acquires another remedy in 
the shape of an action tor difference of price ; tliat 
thi'j action can be brought ngainst the original pur- 
chaser only, not against his assignee ; and that 
although the right f^ninst the original purchaser may 
have been lost, the assignee cannot be sued un the 
notes. The ci>ntract contains no prohibition in terms 
against suing upon the notes, in case of resale. In 
whati'ver wiiy the vendor's rights might have been 
qualified as against the original purchaser had he 
given his acceptances, I think that as ^^inat the 
defendant Carter, who hns not signed the contract, 
and declines to be bound by it, the plnintiff can avnil 
himself of his right of action on the notes. As against 
his liability at law upon the notes, the defendant 
Carter sets up an equitable defence founded on the 
oontraot with Brodie, and its provisions vitb r^ard 
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to resale ; but I think Ihe cannot equitaUy do this 
witliout usBuming the Mobility for the ditfereuc<! in 
price, which he i-onteiidH was substituted, and there 
fom that the plaintit! can recover on the notes 
restricting the ainonnt, as lie is willing to do, to the 
amount which be could have recovered in an action 
on the contract for the diflerence in price on resole. 
This nmouniB tu £435. I give judgment against the 
defendant Carter for £435, with costs, except such 
coats as have been occasioned by the case against 
Brodie. Jud|ji]ient for defendant Brodle, with nosti 
against plaintiff. Judgment for plaintifi against 
defendant Carter for £485, with costs, f^xtept in so 
far as plnintitfa costs havu bettn increased by the case 
made by him ngainat the defendant Srodie. Refer to 

SolicitiirB fur the plaintiff, Daviet, Price aud 
Wighton. 

Solicitors for the defendant Brodie, G.II.R. and A. 
E. Oiibome. 

Solicitor for the defendant Carter, ./. E. Dixon. 

(Before a'Becketl, J.) 

FlORANOK v. HOTCHlflON. 

!)th and 10th June. 
A and B entered into an agreement that A wag to 
o/ttaina tieket on their joint acmunt ■' 






■■ £10,000 
a )iorKe rtiee. A tftfUfor « lick^ 
n. a £50,000 siowp bnl did not inform B of 
hie change of intr.ntion. The £50,000 guimp, howevrr, 
waejidl and a ticket in the £\0,()0i> noeep was returned 
to A. 

Ihld that the ticket muni be deemed to have betn 
tnknn on the joint account oj A , and B, 

A. and B. ohtaitvid, on a joint acco^mt, a vinning 
ticket in a lottery got up in ^ew South WaUi. Tl\c 
prvie uKU paid to A. wlto refueed to pay over to B. hit 
»hare of the prize. B. iniedfor the airunmt. Held tluU 
tliough gucha lottery would have been illegal in Victoria 
yet as it loae tiot illegal in New South Walei, A could 
not avail himself of thi lata against lotteries in Victorta 
to rKfist an action by B. to recoiier his share of lite 
prize money. 

In tins action the statement of claim set out that — 
(1.) On or about the 2.'")th day of October, 1890, it 
was agreed by and lietween the plaintiff and the 
defendant, that the defendant should for and on Iwlialf 
of himself and the plaintiff purchase one ticket in a 
certain sweepstakes then in pruceas of formation in 
Sydney, in the colony of N.S.W,, knonrn ns " Adams " 
£10,000 sweep, andth&tthe plaintiff and the deren- 
dant should each contribut« half of the price of the 
said ticket and should be equally interested in the 
moneys if any such shonld be received by the defen- 
dant OS holder of the said ticket. (2.) In pursuance 
of thn said agreement the defendant purchnseil a tick«-t 
in the said )<weepBtakre, and on or itbont the 1st day 
of December, 1890, the defendant as holder of the said 



ticket received the aum of £:t303. (8.) The defendant 
has refused and refuses to pay to the plamtitT his half 
sliure in thf money so received or any port of the 

Particulnrs— Onehalfof i.'ClOa £1651 10 

Less ^ of £H82 laid off hy defendant 

with plaintiir^ consent 441 



£1210 10 
(4.) The plnintiff's claim is alternatively agninst 
the defrnitant for money received l)y the defendant for 
the U3>' of the pLiintiff aiid for money found to be 
due by the defendant to the plaintiff on accounts stated 
between then) 
Particulars To ^ of winnings on a 

ticket in -'Adams LIO.OOO 

sweepstakes" £1651 10 

Less ^ of £SS2 laid off 441 



£1210 10 
And the defendant claims £1210 lOs. Od. 
The defence stated (1.) — Defendant denies each and 
every allegation in paragnipha I A 2 of llie Statementof 
claim. (3) As to paragraph 3 of the statement oF claim 
defendant admits that he refused and refuses to pay to 
the plaintiff his alleged half shnre in the moneys 
alleged to have been so received or any part thereof. 
(3) The defendant denies each and every allegation in 
paragraph 4 of the statement of claim. (4) Tlje plain- 
tiff's claim under paragraphs 1, 3 and 3 and the aJtero- 
tive claim under paragraph 4 of the statement of claim 
arises from the same tratisaction, viz., the alleged 
agreement set out in pan^raph 1 of the statement of 
claim nii'J the defendant will r>bject that the money 
therein claimed is money which if agreed to be paid 
by the defendant to the plaintiff was so agreed under 
an agreement by way of gaining and wagering. (5) 
Defendant will object that the plaintiff's claim under 
paragraphs 1, 2, and 3, nnd liia nlternutive claim 
under piirngraph 4 of the s'atemeiit of claim discloses 
no cause of action as the moneys therein sought to lie 
recovered purport to l>e part of the proceeds of a lot- 
tery. (0) " Adams £10,000 sweep" was a lottery or 
scheme for prizes formed to abide the result of a horse 
raco known as the Melbourne Cup in which lottery 
there were 10,000 subscrilters of £1 each, and each 
subscriber drew by lot a certain number, such number 
if it corresponded with the number also ilrawn hy lot 
of a horse snccesi^ful in the said race entitled the 
holder to a certain prize and the money claimed by 
the plaintiff under parngraphs 1, 2, and ^, and alter- 
natively under paragraph 4 of the statement of claim 
is the plaintiff's alleged share of moneys gained and 
received by the ilefendant as a prize in the said lottery 
in manner aforesaid ss the plaintiff well knew and the 
defendant will object that the action cannot lie sus- 
tained inasmuch as it arises friim a lottery or a scheme 
by which a prize was gained within thi meaning of 
section :i2 of the Bolice Ofenc-s Act 1800. 

The reply stated (1) Aa to paragmphs 1 
and 3 of the defence the plaintiff joins issue. 
(2) As to paragraph 4 of the defence the 
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plnintiff odmite tliat liis claim under paragrapbB 
1 2 AiL(l S and his altemativn claim under paro- 
j^nipli 4 of the statement of claim arises from the sairie 
transAotion but gave as afoieaaid the plaintiff does not 
admit any of the aliegationaof the aforesaid paraj^raph 
4. (3) As to pamgraph !) of the defence the platntiFF 
does not admit that the moneys sought to be recovered 
in the statement of claim purport to be part of the 
proceeds of a lotte^. (4) Aa to paragraph 6 of the 
defence the plaintin saya that "Adams £10,000 
sweep" was a sweepstakes formed to abide the result 
of a horse race known as the Melbourne Cup but save 
as aforesaid he does not admit any of the allegitions 
in the said paragraph 6. (5) The said sweepstakes was 
formed in the colony of New 8outh Wales and the 
contract under which the defendant obtained 
the said sum of £3,303 was a contract entered 
into by the said defendant in New South 
Wales :knd subject to the law of New South 
Wales and the plaintiff will contend that in the 
circuinstsnoes aforesaid paragraph 6 of the defence 
does not disclose any answer to the plaintiff's action. 
(G) The plaintiff will contend that, even if all tlie 
all^ations in paragraph 6 of the defence be true, which 
he does not ndmit, they do not disclose any answers to 
the plaiutifTs claim inasmuch as the plaititiR'a claim is 
not to enforce the fiad alleged lottery or scheme of 
prizes. (7) Plaintiff will contend that the defendant 
is estopped by his conduct in entering into the said 
ngreement in paragraph 1 of the statement of claim 
mentioned and by his receiving the said moneys 
in pursuance thereof from raising, or replying upon, 
the objections stated in paragraphs 4 anil 6 of the 
defence. 

Rejoinder, save as to admissions defendant joins 
issue. [The facts appear in the judjrment], 

Mr. Irvine for the plaintiff opened the case for the 
plaintiff. 

Mr. Ptirvea, Q.C. and Mr. KUpatrick moved for 
judgment for the defendant on the ground tliat the 
plaintiff was suing on a contract which wna void and 
illegal. 

Mk. Justice a'Brcrbtt. — I would prefer to hear tJie 
evidence. — The case then proceeded. 

Mr. KUpatrick. The contract is illegal and void 
Sykes e. Btadmi, 1 1 Ch. J>. at p.p. 170 and 195. In 
SJiarpv. Taylnr, 2 Phillips 801, which is the only 
cose nt all against my contention, the law was strained 
to meet the facts because there was only a very small 
portion of the transaction tainted with illegality. A 
partnership that is tainted with illegallity is incapable 
of being enforced. f.vndley on Parlnerghip, 5th 
l']dition p. 93. I'he plaintiff cannot establish his case 
without reference to the lottery transaction and if 
this money was obtained from an illeg-tl source the 
whole transaction is tainted and the plaintiff cannot 
recover Chttlyon aontracU, 12 Edition p. <!72. 

[a'Hkckktt J. Is it iliegal to get up a sweep.] I 
Buhtiiit that it is. This contract cannot be enforced 
on another ground as it is an attempt to enforce a 
contract by way of gaining and wagering contrary to 
the Police Offences Act 1890. There is one 



case Bridffurv Sava^ lH. Q.B.D 353, which appearn 
to I>e in point on this question but in the whole i<f 
this ease there is nothing from which it can be deter- 
mined whether the person employed to moke the lietH, 
betted in his own name or in the name of the defen- 
dant which point seema also to have struck the 
Editor of Chitttf on ContraeU 12th Edition at p. 707. 

Mr. Irvine in reply, — The first objection is that this 
is an illegal lottery here in Victoria and that therefor 
the plaintiff is not entitled to enforce any contract 
arising out of such lottery tnnsnction. Now I submit 
that the real test in dealing with cases of this kind is 
this — where a contract is ill^al by the law of the 
country where it is sought to enforce it but is not 
illegal by the law of the country where it was entered 
into, the Courts will enforce it unless it be contrary to 
the whole spirit and essence of English law, such as 
Mormonism or contracta in restraint of trade Rauaillon 
V. RovMllon 14 Ch. D. 351. But merely makinga parti- 
cular act or tr/insactionillegal bysiatute, aa for instance 
as is done in Temperance l^slation does not make or 
show that that act or transaction is contrary to the 
policy of the English law We»tlak^» Inter-neUional Law 
1880 Edition p. 239 section 204. I would refer the 
Court to an English Act which it was necessary to 
pass in order to stop English people resident in 
England from entering into foreign lotteries. Our 
Act is taken with alteration from 10 & 11 Will. cap. 
17 but 9 Geo. IV. cap. 19 passed subsetjuently cleariy 
shows that the original Act was not sufhcient to pre- 
vent persons in England entering into foreign lotteries 
andthat it wasnecesaaryto pass an exfiressenactmejit to 
prohibit residents of England taking part in lotteries 
got up on the continent of Europe. It is is quite 
clear here and cannot be contended for an instant 
that any attempt to commit a bntach either of the law 
of Victoria or of New South Wales was contemplatt-d 
T would refer the Oimrt to the case of QiMrrierr. 
Colmm 1 Phillips 147 which is a distinct authority for 
the proposition that where a lottery is not rendered 
illegal by ihe laws of the country where it is carried on 
the Courts will not refuse to entertain a contract 
arising thereout. The case of Thacker v. Hardy 48 
L.J. Q. B. 289 — judgment of Lindley, L.J. shows that 
though gaming and wagering are prohibited it is not 
contrary to the policy of the common law of England. 
The contention of the defendant that this ia a contract 
by way of gaming and wagering and cannot bo en- 
forced is not tenable in an action such as this though 
it might perhaps have been a good defence in an 
action by the plaintiff against Adams the 
lottery keeper. The cose of Brid^er v. Satwye 15 
Q.B.D. 360 gets rid of any defence arising under this 

Mr. KUpatrick in reply commented on the oases 
referred to by counsel for the plaintiff. 

Mr. Irvine referred the Court to Joknson v. Under- 
wood, N.8.W. L.R. Vol. 5 p. 88. 

Cur. ad. vuU. June 26th 

Mb. Justice a'Bbckett. — The plaintiff in this cnae 
sues to recover half of a prize won in a lottery, assort- 
ing that the winning ticket woe bought oi^ behalf of 
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liimself and the defendant. The defendant denies 
that he agreed to buy on joint account and ,1 have to 
determine this question of fact. The plaintiffs story 
JB that in a conversation between himise)f, the defen- 
dant, and^oDB McNeaie, fellow workmen, in the em- 
ployment of the Long Tunnel Qold Mining Company, 
at Walhallo, arrangemenU were made for joint 
tures in the lotteries, known as sweeps on the Mel- 
bourne Cup, got up in Sydney by one Adamx. The 
plaintiff was to go halves with McNeale in one ticket, 
which the plaintiff was to write for to Sydney, and 
and the defendant was to go halves with the plaintiff 
in another ticket, which the defendant was to write 
for. The defendant denies that he agreed to go 
halves, and says he told the plaintiff' he would have 
all or none. Adams bad a £60,000 sweep and a 
£10,000 sweep. The agreement alleged by the plain- 
tiff was to go into the £10,000 sweep. After his 
conversation with the plaintiff the defendant wrote to 
Sydney for a ticket in the £60,000 sweep. That 
sweep was full, and instead of the ticket he wrote for, 
he received a ticket in the £10,000 sweep. Soon 
after getting it he was informed by telegram that he 
had drawn Carbine, the first favorite, and on the 
next day the winner of the Cup. The defendant 
showed the plaintiff the telegram, and he advised the 
defendant to lay off £1000 against the horse. On 
the next day defendant showed plaintiff a telegram as 
to the amount laid off, and in tlie evening hia son 
showed him another tel^ram on the same subject, 
On the day on which the defendant got the ticket 
conversing with McNenle he denied that the plaintiff 
was interested in it. On l^ehalf of the defendant it is 
contended that the plaintiff's demand originated in a 
conspiracy which has been supported by perjury. The 
defenilant swears that he did not agree to share with the 
plnintiff in any sweep, and from the first he insisted that 
ho had said he would have all or none. As to this he 
is contradicted not only by the plaintitT and McNeale, 
but by other witnesses apparently disinterested. 
Lintot, a fellow workman, swears that before the 
race,when questioned on thesubject, he said that he had 
agreed to go into partnership with the plaintiff in the 
£50,000 sweep, and that as the ticket taken was in 
the £10,000 sweep, the plaintiff had no interest in it. 
At a larci stage, after litigation had begun, two other 
witnesses say that he put hia case in another way, but 
still admitting that an agreement had been made, say- 
ing that he had agreed to go into partnership with the 
plaintiff in the £10,000 sweep, that he wrote for a 
ticket in the £60,000 sweep, and that as he had not 
written for the ticket he agreed to take with the 
plaintiff, the ticket sent him was hia own. Mr Parker 
speaks of another conversation, in which the defendant 
said that the sweep he won was not that which he had 
agreed to go into. The defendant abaolutely denies all 
these conversations and not only imputes perjury to the 
witnesses who depose to them but swears that two of 
them threatened him with it. He says that at the 
conversation with McNeale and Lintot, when he denied 
having agreed to go halves, McNeale told him that lie I 
and Lintot would swear that he did, and this though I 



Lintot was not present when the agreement was made. 
He al^o says that Whitlow, another witness (or the 
plaintiff, told him that there was a ring got up against 
him, a swindle got up in the yard in which they would 
swear " Hell and Tommy " against him. The manner 
in which the defendant gave his evidence, and objected 
to answer in cross-ex am an tion, impressed me moat 
unfavorably. If I had nothing but his denial to deal 
with I should have had little doubt in deciding against 
him. The greatest difficulty in accepting the plamtifi's 
version of the case ia hia own conduct. When the 
ticket was first drawn and when the horse won, he 
claimed none oF the many congratulations which the 
defendnnt received in hia preaenoa His recommenda- 
tious for laying off against the horse were much more 
in the tone of an adviser than of a partner. The 
ordinary inclination is to boast of a stroke of luck but 
the plaintiff seems to have told no one of hia good 
fortune. He gives no explanation of his retioence 
and on an even balance of testimony this would have 
great weight against him. I am not, however, pre- 
pared to reject his evidence because I do not under- 
stand his conduct. The defendant on his part gives 
no explanation of his having shown the plaintiff the' 
telegrams as to laying off againt the horse on the 
morning and evening of the day on which the race 
was run which would have been strange oondoct (or a 
person knowing that the pluntiff had no interest and 
was making an nntonnded claim to be a partner with 
him. These are matters calling tor exphtnatioo and 
unexplained on both sides, I feel by no means sure 
that I am right, but, having to assume tlie funcUona 
of a jury, ( come to the conclusion that the plaintiff 
and his witnesses have told .the truth and that the 
defendant haa not, and I find the facts to be proved 
as stated in the first paragraph of the statement of 
claim. This, however, does not dispose of the case. 
The defendant having agreed |to take a ticket in t^e 
£10,000 sweep did not apply for one in that but for 
one in the £50,000, so that the ticket in the £10,000 
which he afterwards got was not that which he 
applied for. It was one which he was instructed to 
get and as he obtained no other whioh would satisfy 
the promise made to the plaintiff I think he ia not 
at liberty to say that he acquired it on his own 
account. I believe tJiat when he applied for b ticket 
in the L60,000 sweep he thought the application a 
permissible deviation from his instructions and that 
if the ticket which he obtained in answer to this 
application had been a blank he would have asked for 
and received half the price of it from the plaintiff. 
Taking it to be a fact that the defendant had agreed 
to obtain a ticket for the plaintiff and himself I think 
that if he hod afterwards altered his mind and deter- 
not to go in with the plaintiff but to apply 
solely on his own account he would have taken pre- 
cautions to inform the plaintiff of the change of 
intention. It would certainly have been his duty to 
do BO. I think, therefore, that the ticket obtained by 
the defendant is to lie deemed as taken on the 
joint account of himself and the piaintiff, I 
have now to deal with the defonoe of illegality 
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that the ngreetnent iJleged is one by way of gaming or 
wagering, and tbnt the money Hued for whs won in a 
lottery, and therefore cannot be recovered. This is not 
a oiBe in which the money surd for was paid to the 
defendant for the use of the plaintiff. It is thei'efore 
necessary to resort to the agreement entered into 
between them to prove that the plaintilT is entitled to 
anytbinn!, and if that agreement is ille^ the plaintiff 
can recover nothing. If instead of buying a ticket in 
a sweep the defendant had backed a horse in paTtner- 
ship with the plaintiff, won the wager, and received 
the moneys, the plaintiff could recover hia half. See 
JoJinaon v. Lanaky, L.R. 12 O.B. 468 and Bee*lon v. 
Sneslon L.R. 1 Ex. D, 13. An agreement to make a 
bet is not illegal, though as between per- 
sons betting with one another the money won can- 
not be recovered by Hction, This Court has ordered 
BGConnta to be taken of a partnership in a betting 
bnaineaa. Hill v. Scetoart 13 V.L.R. 76. Men who 
live by betting are put upon the jury panel and called 
in court by their avocation aa " bookmakers." This 
would not be done if the avocation were illegal. Get- 
ting np a lottery in Victoria such as that in which the 
prize in this action was won would be illegal under 
sec. 37 of the Police Offetutg Act, Imt it was neither 
alleged nor proved that tlie lottery in which the prize 
was won in New South Wales waa illegal under the 
h«w <rf New South Wales. Apart from poijitive en- 
actment I aee nothing bi render the taking of a ticket 
in a lottery illegal. I think it is not illegal for persons 
in Victoria to agree to take a ticket in a lottery to be 
got up and drawn in a country out of Victoria, where 
the lottery is not illegal. On the continent of Europe 
atate lotteries are common enough, and the agreement 
proved in this case iano more illegal than would be an 
^reeuent between personn in Victoria to subscribn 
for a ticket in a state lottery in Europe. Suppose 
aueh an agreement were acted upon, and money won 
in the lottery were sent to Victoria to one of the sub- 
scribers, he conld not successfully resist an action by 
his partner to recover his share, nor can the defendant 
here avail himself of the Inw against lotteries in Vic- 
toria, to keep the plaintiff's share of a prize won in a 
lottery in New South Wales. I thereinre give judg- 
ment for the plaintiff, with costs. According to the 
defendant's answers to interrogatories, he was paid 
for the prize £3,292 10s. From this has to he 
deducted £1, the price of the ticket, £882 laid off, and 
{aa I gather from the evidence) X25 paid to Mr, Jolly 
for coro.-nission, making f 908 to deduct, and leaving 
£2,384 lOa. to divide, half of which is £1,192 5s. I 
give judgment for the plaintiff for £1,192 5s., with 
costs. 

Solicitors for the plaintiff, Williama and Mat- 
thaw ; solicitors for the defendant. Madden and 
Aufar. 



IN OHAMBEBS. 

(Uefore Hodges, J) 

In the Estatk op Joskph Craddkr Dimokd. 

BlCUFORD V, Bank of AcSTBALASrA. 

April 30th, June llth. 

Truate Act 1890 {No. 1150) sm. 3!}— A'ew Tr>,Ht<f:»~A 

ntrviving Iruetee Jiag a discretion to exercisf, in tlir. 

appoinlmenl o/ new trusttx' and (Am digcrrlion 

mttsl be exercised Kilhoiil being controlled by any 

otiier J erson — W?iere a surviving tnuilee and tlie ail- 

fAtnialTntrix of a df,ceased trustie join the apjioint- 

ment of new Irusleei nick appointment ia invnM. 

ririginating summons asking the opinion of the 

Judge aa to whether an appointment of new trustee? 

by a surviving trustee and the administratrix of a 

deceased trustee was rnlid, and if so asking for .in 

order that the Bank of Australasia do pay out to such 

new trustees a sum of money which had been lodged 

in the Imnk l>y the surviving and the deceased trustee, 

alternatively, that if the appointment be not vslii), 

that certain person.s be appoint<-d as new trustees. 

Mr. Ogier in support contended that the appoint- 
ment was valid and that the bank should be ordered 
to pay the sum to the new trustees, 

Mr. Anderson on IwhaUof the bank contended that 
the appointment was bad and stated that the Bank 
was quite willing to pay the money as soon as the new 
trustees were properlj appointed. 

Ilm Honor on a sul«eq«eijt day said .■ — In the 
matter of The Statute of Truata anil in the estate of 
Joseph Chadder Dimoud, deceased. In this cnne 
Joseph Chadder Dimond, by will dated Noremher 23rd 
1880, bequeathed his propwty, after the payment of 
certain legacies, to two trustees, Nicholas Harley and 
Joseph Chadder Uickford, on trust fi>r the benefit of 
his dkuglit4>r Annie Mary Chadder Dimond on her at- 
taining the age of 1 8 years. The t««tator diet! in 1 884 
and the executors and trustees obtained probate of tlie 
will and entered on the duties of the trust. Hnrley 
died intestate in 1889, leaving iloseph Chadder Biclt- 
ford aa the sorviving trustee and executor, and his 
widow Elizabeth Harley obtaineil administration of his 
estate. The surviving trui'tee and this administratrix 
by deed dated JuneSrd, 1890, jointly appointed two 
persona, named Samuel Lnncaster and Thomas Thomp- 
son, OS trustees, and this appointment wns intended 
to be a proper appointment under section 39 of the 
Tntstt Act, 1890. That section is as follows (His 
Honor here read the section.) In this case there was 
a surviving or continuing trustee, and he could have 
properly appointed under that section ; but tiiere was 
joined with him in the appointment the administnt' 
trix of Nicholas Harley, the deceased trustee. Now 
it has been contended on behalf of the appli- 
cant that this deed was good, though exe- 
cuted by two peraons one of whom was incorope- 
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tent to act, and I wm referred to Smith't Beal and 
I'ersotud Property, {3rd Edit) at page 610, where it ie 
stated that if several join in a deed and uimc arc able 
to make such a deed and souie are not able, the deed 
iE doented to be the deed of tlie former alone. The 
prtMient cose, however, is quite diiferent. I caa see 
that if an owner of land joins with otiisrH wlio have no 
interest in it in a deed conveying that land that euch 
a deed may be construed as the dfccd of tim owner 
alone so as to pass ihn property. In the present case 
there ifi a power, wliich is given to the surviving 
trustei", and this is n power to appoint and there is a 
discretion to be exercised in ixinveyiug the trusteusliip. 
TliiH appointment dilltis therefore from an ordinary 
detjd convi^yiiig property, because the person appoint- 
ing has a diseretion to exorcise and this discretion 
must be exercised without I )L'ing controlled by any 
Other person. The joint discretion of two persons may 
be totally dilTerent from (Jiat of one of them, and the 
person appointed by the two miglit be quite difl'erent 
from the person who might bo appointed by either of 
them acting singly. In the case of Minehin v. 
MiiuAin, » le. Ch. Rep. at pat'e 181, the Master of 
the llolls in giving judgment said '' In the case of 
JIaU V. Encott (4 M. and Cr. l»7), ,where the huHband 
and wife had a joint power of nppiiintnieot, and in 
default of such joint appointment the survivor had 
such power, the husband and wife executed a joint 
appointment, which was held not to be valid in conse- 
quence of the husband's Imnkruptcy ; and it was 
decided that the joint ajipointment wus not valid as 
theajipointmeut of the wife, she having survived." In 
tliiil ciujc, Iborofore, whi^re there was u j'ower to ap- 
point jointly with a right to the survivor to appoint in 
default of ajoint appointment, and the parties executed 
what purported to )>e a joint appointment, such ^- 
pointnu'nt was held not to lie good since one of the 
parties wan incompetent by reason of his insolvenuy ; 
and the bankrupt having died it was held that the 
deed could not be considered a valid sepiirate appoint- 
ment by the wife, who survived. I therefore hold 
that the appointment of June 3i'd, 1890, is uOt valid 
under section 3!' of the Trusts Ael, and I therefore 
answer that question in the negative and disaSirrn the 
appoitktnieut of Samuel L-iincaster and Thomas Thomp- 
son as trustees under that deed. Thereare, therefore, 
no trustees pro|Hirly appointed of this estate, Joseph 
Chadder Uickford, the surviving executor, having 
since died. I am accordingly aiiked to appoint trustees 
under section 34 of the Tnists Act, 1890. (His Honor 
here read the section). In this case it is not only 
expedient bat necessary to appoint new trustees, and 
under the circumstances this would be extreuiely dif- 
licult without the help of the Supreme Court. I will 
therefore act under thai section, and as I think that 
the aSidavits of the fitness of these persons to act ns 
trustees are sulticient, 'hough Iwirely suHicient, I will 
appoint Samuel Laneaster and Thoiaas Thompson 
trustees. Uoats of [Mtrties out of the fund. Iteserve 
further consideration and liberty to apply. 

Solicitors; for plaintitT, /VretioiW ; for defendants, 
Malleaon, EivjUmU, and Steioart. 



{BetuK Hodgea J.) 



UcKknzib and Company v. Walkbb; McMauoh, 

GAnmsHBK. 

Jttne 9, 10, 1891. 

SuUt a/ the Supreme Court \6Bi— Order XL V., r. 1— 
AHaehmento/tlebl*-~Garniiihe«. A gartiishee order 
doea not make tlie gaminKee a debtor of tke gamiahor 
and IherK/ore, where a garnuliee order woe ulUl uii- 
mtiij/Ud, tlie tfamithor cannot atlaaU d^^ due to the 
gamiehee. 

This was an applicjitton mado on Ifehalf of H, 
McKenzie &, Oo., for leave to attach a debt due by 
the Kodnoy Irrigation and Water Supply Trust to one 
Thomas- MoMahon. McKensie & Oo. had recuvered 
judgment against James Walker and had obtained a 
garnishee order attaching money in the hands of 
i'homas McMahou duo and owing by McMahun to 
Walker. The garnishee order had never been satis- 
tiiid and it was sought by virtue of that order to 
attach moneys in the hands' of the Roduey Irrigation 
and Water Supply Trust which were owing by the 
Trust til Thomas MuMahon. 

It was Buhmittcdon behalf of the judgment creditor 
that there was power undor (he provisions of Older 
XLV. r. 1, to attach those moneys and that similar 
orders have been made in thid Court. 

His Honor said — I am certainly nt present very 
much against such a construction of Order XLV., but 
I will coiksider the question, 

C.A. r. 

UisHuNOROnasubeequent day snid — In this case 
the, judgment cn<ditor obtained an order absolute to at- 
biuh adebtin the hands of one McMahonand having by 
thatorderattachedthedebtdueby McBlabontO Walker. 
he has applied fur an order attaching a debt due from 
another^ person to McMiilion. I'hu question [ have to 
determine is whether I have juris<iiction or power to 
make such an order. It is contended by the Judgment 
creditor that where a pereon hiis under Urder XLV. r. 
1, obtained an order for the payment of money power 
is given by that rule to obtain a garnishee order 
against another person who owes money Ut the in- 
dividual against whom the order is made. It is also 
urgi-d that as every order has to some extent the same 
elTect given tii it as a judgment he cun attach such a 
debt under that rule. In my opinion that contention 
cannot be supported. Order XLV. r. 1, gives power to 
a person who has obtained an order for the recovery 
of money to attach that money after an examination 
of the debtor liable under such judgment or order. 
It must be, however, H liflAlur' liable under Buuh judg- 
ment or order and unless he is s debtor liable under 
such judgment or order he does nut come within tlie 
provisions of rule 1. The language of the rule referii 
to a person indebted "tu the judgment debtor" and 
further on it speaks of "debts owing or accruinu 
from such third person to the judgment debtor. ' 
Itule 2 refers to service of an order "that debts due 
or accruing tu a debtor liable under a judgiiient 
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or order." Then rule 3 speaks of " the amount 
due from him " (the iptmishee) " to the debtor 
liable under a judgnieat or order." Rule 7 refers 
to the disohorse to the garnishee by payment 
"aa against the debtor liable under a judg- 
ment or order." All these rules to my mind clearly 
point out that therelation of debtor and creditor mnat 
subsist between the person who has obtained the order 
and the person against whom the order is obtained 
before that order can be the foundation of an appli- 
cation for garnishee order. In the forms given in 
Appendix K, form No. 40 the language used points to 
the same conclusion ; that clearly places the person 
obtaining the order and th^ person against whom the 
order is made in the relation of creditor and debtor. 
I have therefore to see whether the relation of 
creditor and debtor exists between the garnishor and 
garnishee, for unless that relation exists between them 
Order X.LV, r. t., will not give me power to make a 
garnishee order. The question of the relation between 
garnishor and garnishee has been discussed before the 
Cjurt of App^ in the case of Combined Weighing 
and Advertising Machine Company (43 CL i>. 99.) 
The head note to that case gives a correct summary of 
the case upon the point (His Honor read the head- 
note). The question which had to be decided in that 
case was whether the garnishor could petition for the 
winding np of the garnishee, the garnisliee being a 
company, upon the ground that the garnishor was a 
creditor of the garnishee by reason of the attachment 
order ; it was first decided by North J., that he was 
not a creditor within the meaning of the section ro- 
uting to the winding-np of a company and tlie case 
was then taken to the Court of Appeal. Bowen L. 
J. in giving judgment said " I think in all probability 
having regard to the language of the preceding section 
and 1 nill assume though it is not necessary to decide 
it, that a creditor under section tJ2 includes a creditor 
in equity as well as in law. It is not necessary, as I 
say, to decide it and I believe it was left undecided 
in a case before one of the Vice-chancellors. I should 
think it would include it" What lie there decides is 
that there was not a debt in law or equity due from 
the garnishee to the garnishor and consequently the 
garnishee could not be a debtor of the garnishor in 
Uw or equity. Bowen L. J., goes on to say " there 
is an order of a Court of Common Law that a sum 
equal to the original debt shall be paid by the gar- 
nishee to the judgment creditor or as an alternative 
that execution may issue ; but I think that the re- 
lation which is created by that section and the orders 
made under it does not create a delit at all ; it creates 
an attachment of a portion of the debt and in cast 
non-payment confers the right of issuing execution 
and nothing more." Fry L. J. says ■' it is equally 
plain to my mind that the garnishee order therefore 
does not make the garnishor a creditor of the gar- 
nishee. What the order does is this, it gives the 
garnishor certain statutory riglita ; it enables the 
gnrnisbor to say to the garnishee you shall not pay 
to your creditor the money which you owe him. It 
enables him to give a valid receipt and discharge for 



the money. It enables liim in the event of t)ie money 
not being paid to obtain execution. Ho has all those 
rights but tlicre is no transfer of the debt and he is 
not created a creditor. If the garnishor is not created 
a creditor the garnishee is not created a debtor. I have 
gone vdry carefully into this matter because I was 
informed that orders have been made under similar 
circumstances to the present. 

Order refused. 
Solicitor for applicant, W. H. Lewis. 



Before Webb, J., 



UuiR (falsely called Suthkrland) v. Suiherland. 

Afarriage Act 1890 {No. 1166) mc. IW—NvltUyo/ 

marriage — Sec. Ill of Act No. \GQ doet tuil apply 

lo nuita /or declaration of nuliily, aud tlterefoi-e a 

Judge iiae no ttieh juritdiction, in aach suiti, to 

jitake an order that a sum of money be paid into 

Court to enable the female petitioner or reapojuient to 

have tiie merita of her ease invenliyaled by a proctor. 

Application on behalf of tJie petitioner under sec. 

Ill of tbo Martiage Act 1890 for an order that the re 

spondeut pay into Court a sum of money sutlicieut to 

enable her. to have the merits of her case investigated 

by a proctor. 

Mr. SiavwriglU in support. 

Mr. MeKean to oppose. — The present petition is one 
for a declaration of nullity of marriage. The applica- 
tion is made under sec. Ill of the Ma/rriage Act 18110 
but that section applies only to suits for divorce or 
separation and not to suits for nullity. This is further 
shown by the [act that sec. Ill is taken from sec. 7 
oF the Divorce Act 1889 and that Act applied solely to 
suits for divorce and separation. 

HiB HoNoK said : — This is aii application by the pe- 
titioner in a suit for a declaratioii of nullity of marri- 
age that the respondent rony bu ordered to pay into 
Court a sum of money sufficient to enable her to have 
the merits of her case investigated by a proctor. The 
application is made under sec. Ill of the Jforrio^e 
Act 1890 and in my opinion that section does not ap- 
ply to suits for a declaration of nullity. Sec. 1 1 1 is 
taken from the Divorce Act 188H and the whole of 
that Act relates to suits for dissolution of marriage 
and for judicial separation. Sec, 110 of thejl/an-iaye 
Act 1890 provides that "In any suit or other proceed- 
ing instituted for dissolution of marriage or judicial 

separation the Court may in aaeh 

»uil give &c." and sec. 1 1 1 provides that " when a wifp 
in any ittteh suH Jic" I must give some meaning to 
the words trucA «ut< and I could give no meaning to 
them except to hold that they relate solely to suits for 
dissolution of marriage and judicial separation. As I 
have no jurisdiction to make tlie order under this st>c- 
tion I dismiss the application with £1 Is. Od, costs. 

Proctors for petitioner Sieviorighl ; for respondent 
McKean and Leonard. 
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SUPEEMli COURT SITTINGS. 



(Before a'Bockett, J., aod a jury of six.) 

Ballantvnb v. Th& Mutual Life (nsurance 
OoMriNv up New York. 

May 28th— Juue Aid. 

W!i/v« a paraon iu hi» ajiplication for an irtmirance 
policy UKtrranled tlutt he would not die by hit ouni 
act and svhaaqviently a}u)t hi'Hnelf wkUe of itruound 
mind arui the jury foiaul that !ie toon no tJiwuHB 
ivhen lie alwt hinuaelf lu not to know l/uU tlt-i reanll 
xootdd be death. Held iJiat tiie object of the contracl- 
ing partial must be looked at and Cliat tin no tlujiu/hl 
of death Itad entered Oie mind of tite insuretl wluai 
lie fired the fatal that t/ie act eauld not litive beett 
prompted by any intention thai ol/iers shottld profit 
by hia death and wan nut tiierefore gurh an act an 
tiie eontpany intended to protect itnelf againat and 
did not Uierefore void the policy. 

A insured hin life in B company. C t'ie local /nimagrr 
of the company tvhen talcing A'a application for in- 
Hurati.ee rei^ veer to .1 tlte tuuai explication pa/ier of 
t/ie hoeiety, whielt contained a number of quentioiu 
relative to the liealth and condition of the ifuiurer, 
and as As reoil out such quentiotis he wrote down A's 
answers thereto opposite each question. One of titese 
questions C either deliherately or carelessly misrepre- 
aents'l llie jneaniiig of, the tjf'xt oj which was to 
make A's amtoer lliereto false. The applicatiofi also 
contained a warranty by the insurer iluU hisansivers 
were true. A signed lite applicatitm paper Mntlumt 
reading it. 

field that the company's manager having deliberately 
or carelessly read a qiteslion in such a tnanner as to 
entrap the insured into an untnte ansuier the com- 
pany could ju>t be permitted to take advanlage oJ tlit 
untrue aiisuxT at, a breach of warranty viliatirtg Uie 



This was an action to recovei' the amount of £2500 
n|K)n a certificate of insurance. Thi^ Statement of 
Claim set out (1.) liy a certificate of iosurance bear- 
ing (late September 6th, Iti'.IU and also numbered 10600 
the defendant company for the valuable conaidoration 
in such certiJicate mentioned insured the life of David 
Ballautyne for the sum of £2500 in favor of the plain- 
tiff for the term of four months from the said date ; 
to wit nntil January 5th, 1891 upon and subject to 
the terms in such certificate mentioned. (2.) The said 
David Ballantyne died on the night of October 7th, 
18110 cir the morning of October Hth 1890. {:!) The 
defendant company has refused tu pay the plaintiff the 
said sum or any part thereof and the plaintiff claims 
£2500. 

Amended defence — (1 .) The certificate mentioned 
in paragraph 1 of the stateniQiit of claim wus made 
upon other CDiisideratioiis hereinafter mentioned lieside 
the valuable conaideratioii in the said paragraph I 
referred to, and save as aforesaid the defendant does 



not admit the said p.iragraph 1 without the produc- 
tion of the said certificate. (2) Thedefcndantadmits 
paragraphs 2 and 3 of the statement of claim. (3.) 
The defendant says that the said certificate of insur- 
ance was made iu consideration of the application or 
proposal for the said certificate or policy as well as of 
certain valuable considerations in the said certificate 
or policy mentioned and the said application or pro- 
posal was expressly made and is part of the said con- 
tfuct of insurance, and the said application or proposal 
contained amongst others a warranty or agreemeut by 
the said David Ballantyne that he would not 
die by his own act during the period of 
two y>»rs from the date of the issue of the policy, for 
which application waa by the said application or pro- 
posal makf., and the defendants say tbat the said David ' 
Itallantyne did within the said period of two years die 
by his own act, to wit, by shooting himself wliereby 
the pliiiutifF became and was and is disentitled to re- 
ceive the amount insured by the said certificate or 
policy. (4) The defendant further says that with n view 
to obtaining ibe said insurance referred to in the 
Btateiuent of claim the said David Ballantyne made a 
certain proposal or application to the defendant fur 
the said insurance and he thereby agreed that all the 
Btatonieuta which he hod made in the said proposal or 
application wore by him warranted to be true and 
werfc ottered to the defendants as a consideration of 
the contract of insurance for which it was such pro- 
posal or application and the said certificate or policy 
i[i the statement of claim mentioned was in fact mode 
in consideralion of (he said proposal or application as 
well as of certain valuable consideration in the s.^id cer- 
ttficatu or policy mentioned and the said proposal or 
application waa exoL^essly made aiid was and is part of 
the saiil contract of insurance, and the said proposal or 
application contained amongst others a warranty by 
the said David Ballantyne that no proposition or 
negotiation or examination for life insurance had been 
made by liim to the defendant or any other company 
or association in which a policy had not been issued. 
Whereas in truth and in fact a proposition and a 
negotiation and an examination for life insurance had 
been made by and of the Raid Havid Ballantyne in 
another company or association, to wit, in the Elquit- 
able Insurance Company of the United States in Slel- 
boume on which b policy tiad not been issued within 
the meaning of the said proposal or application 
and the defendants say that by reason of the premises 
the said certificate or policy of insurance became and 
was and is void and of no effect. 

Reply.— (1) The plaintiff joins issue. (2) The plain- 
tiff will object that the said certificate sued on is not 
the contract or policy referred to in any of the said 
warrants or agreementB in the defence raentionod {Z.) 
The policy referred to in the said warrants and agree- 
ments has never been issued. (4). If the said David 
Ballantyne died by his owtv act (which the plaintiff 
denies) she says that the said act m.is not voluntary or 
intentional. (5.) If the said D^ivid 15allantyne died 
by bis own act (which the plaintiff denies) she siiya 
that he was at the time of such act so insane as to be 
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Dnnblb to understand tlie natui-e nnd conBequeiice 
tliereof, could be to cause hiti death. (6.) If tlio ijnid 
wiirrauty alleged in paragraph 4 of tlie defence was 
made iu writing' by the said Diivid ISallantjne and if 
such propouition and iicj^utiation iiud examination had 
l>een made ns iu the said j>ar^rriph 4 alleged the de- 
fendant ought not to be allowed to set u|> or rely upon 
thesame oroiithebn-aeh thereof, for that the defendant 
by its agent Mr, Booth was well nware at the time 
the said warranty was luadc that the said pro)iositioii 
negotiation ane examination nad been made. (7.) If 
the said warranty alleged in paragraph 4 of the defence 
was made in wilting by the said I lnvid LSollantyne the 
defendant ought not to lie allowed to set up or rely 
upon the same or the breach thereof f»r tlmt the said 
David Uiillantyne made the same, unless under the 
following circumstances only, that io to say, the de- 
fendant by IIS agent Mr. Booth on the occasion of thf 
said David IJallantyne niakin;,' the propos>Ll referred 
to in tlie s;iid fourth parograpji of thf defence asked 
the said David Bnllaiityiie whether he the said l>avid 
Ballaiityne bad Ijeen declined it pjstpimtvi by any 
other company to which the said David BalUntyne 
Huswored, No ! and the defendant's said ^ent there- 
upon wrote thesHid answer No! after and in conjunc- 
tion with certain other questions printed on the said 
proposal, viz., as to whether any propisition negocia- 
tion or examination for life insurance had been made 
by or of tlie said David Ballantyne iu the defendant 
Company or any other company and the anid David 
Biillantyne did not read the sni I proposal iind did not 
know or believe he was warr;int ng its alleged liy the 
defendant or otherwise than iis bt'iinrib<'fori! aforesaid 
and the defendant's siiid agent lepresented to the 
said Davi^l Ballantyue who l>elieved that he 
the said agent was faithfully reeording on the 
said proposal the answers of thi' said David Bal- 
lantyue and not otherwise, l>y reason whereof the said 
David Buliantyne signed the said proposal. (8) Thf 
plaintiff will ohject as to pnn^raph 4 of the defence 
that the mere fact that the certili cute sued upon herein 
was made in consideration of the snid proposal will not 
entitle the delendant to avoid the said curtilicatir for 
breach of the said warranty. (II) The plaintiH will 
further object that the defendant is not entitled to 
treat tlK> said certificate as void inasmui-h as the 
defendant Htill retains and has never tendered or 
ofTered b^hck the premium or any part of the considera- 
tion paid to the defendant by the said David Ballan- 
tyue f<;r the said certificate. 

Kejoinder.-(l) The defendant joins issue, (i. 
The defendant w)ll object that the niiktters alleged by 
paragraphs 4 and 5 of the reply, respectively, even if 
true (which the defendant denies) do not according to 
the true meaning of the said certificate or policy all'ord 
any answer to the portion of the defence t" which 
they are respectively pleaded, {H) The defendant 
will object that eviiii if the mattiTrs :dlegfid in para- 
graph ti of tiie said reply wiTe true (which the defen- 
dant denies) they do not aflbrd auy answer to the 
portion of the defence to which the same are pleaded 
fur that the mere knowledge of the said Mr. Booth if 



'ere the com[iauy'B agent {which it denies) would 
not prevail against the said exprces warranty. (4) 
The defendant will object that even if the matters 
referred to in pai-ograph 7 of the reply were true 
(which it denies) they afford no answer U> the portion 
of the defence to which they are pleaded for that they 
do not allege that the said Mr. Booth if he was in 
fact the agent of the defendant (which it denies) 
fraudulently did what he is thereof alleged to have 
done nor that the »iid David liallantyne was iUiteriite 
or incapable or ihiit he had nut full means and oppor- 
tunity to know the uiiture and effect of the warranty 
which he in fact signed and gave to the defendant. 
This was an action i)roiJght by Joanmi McLean 
Ballantyne the widow of David Ballantyue to recover 
£2,500 the amount of a policy of inaumnce for four 
iths effected by the deceased husband with tlu' 
defendant company. On the ,')th of September IS!)'' 
the deceased Daviil ISallantyne applieil to insure hih 
life for £2,500 in tiic defendant company. Previous 
to this Mr. Ballantyne hod applied to the Equitable 
Insurance Society of tlie United States to effect an in- 
surance upon his life and he wai examined liy two of 
the doctors of that society who recommended the post- 
ponement of the application. Before, however, bis 
appliciition came liefore the directors of the comp.-iiiy 
he obtained leave to withdraw it and withdrew it 
accordingly. Uuhsequently as above slated Mr. Bal- 
lantyne applieil to thi'detendant company. He was duly 
passed ns a |>ood life by the medical ollicurs uf the 
company. Following this be had an interview with 
Mr. Booth, the Manager in Melbourne of the Com- 
p;iuv, the head office of the Company l>dng in New 
York, America. Mr. Booth then read out to Mr. 
Ballautyne tho usual application f irm of the Society, 
which contained n nuiiilicr of questions relative to the 
health and condilion of the person proposing to 
insure. As Mr. Bootli read over these questions Mr. 
Ballantyne answered them and Mr. Booth wrote down 
the answers opposit<^ each question. When Mr. Booth 
came to question 15 in the application which wa.'^ 
therein set out as follows :^" iJas any propiiaitiou i<r 
negociatiou or examination for life aMurance )iecn 
made in this or any other Company or Association on 
which n policy has not been issued." Mr. Bontk 
according to the evidence fur the plaiutif), reiH the 
qusstion out thus " Have you proposed el^where. 
been declined ir deferred." To this, according to tlie 
evidence for the phiintitT, Mr. Ballantyne replied " No. 
but I proposed to tho Equitable you know." Mr. 
Booth said '' Yes, hut I utidei'stand that that proposal 
was withdrawn and was not dealt with by the diret.- 
tors." Mr. Balhmiyne said 'Yes," and Mr Ijooth 
then wrote the answer " No '" oiiposite to questiou l-> 
in tlie application paper. This evidimce was contra- 
dicted by Mr. Booth himself, but the jury found in 
favor ot the plaintilFs version, Afi*r Mr. Booth had 
finished i-eadiiig the questions and writing down lIh- 
answers given liy Mr. Ballantyne he handed the i\y- 
plieation paper acro-is to Mr. K^illantyne who signi^l 
the paper, but. accoiding to the evidence, vrithout 
reading it. In the form of applicatioD the &s«uivti 
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covenanted as follows: 'I mIbo n-tirr.int ind tigie.e. that 
I will not die liy my own iict duringtlie said period of 
two years," viK,, two yi^arK following tho date of the 
policy for whicli application was made. In the form 
of application the assunid also ngrec.d that nil the 
foregoing statement B and answers wore warrnnted by 
him to be trui>. This npplicntinn having been duly 
signed by Mr. Ballantyne, hp paid his premium for 
the first year, and a certificate of inEUrance covering 
him for four niunths was issued tio him by the 
defendant company signed by Mr, Booth and counter- 
signed by Major L. C. Rennie, tlio General Manager 
of the Company for Australia. The procedure of the 
Company as to insurance is as follows : The Company 
here having accepted the application of the insurei- 
reeeivea froro him the premium on thp policy for 
which he is applying for one year, upon which the 
Company issues to the insurer n certificate of insur- 
ance covering Ilia life for four months. The particu- 
lars of the application "re then s<tnt to New York, and 
the Head Office iasups a " proper policy " which is 
anti-dated as of the irime date as the four months 
certificat<i of insuri-nctf. If the Head Office declines 
to issue a " proper policy " the insured is entitleti io a 
return of the premium paid on the certificate of in- 
surancR Iftis jiro rata amount for four months jiro- 
tection. This certificate of insurance was issued to 
Mr. Ballaiityne on 5th of Sepiember, 1890. On 
the 8th of Octoher, 1890, Mr. Ballantyno was found 
dead near his residence at Caulfield, with a gunshot 
wound in the head, nnd on the 9th of October, 1890, 
nri inquest was held on the body and the jury found 
that ho " waa found dead in a paddock At Caulfield 
Ddj'iining the house, having died from a gun ?hot 
wound self inflicted while of unsound mind." The 
officers of the Company in New York never issued a 
"proper policy" as the deceased committed suicide 
liofore the mntter cam<^ liefore them. 

The action was tried Iwsfore a judge and a jury of 

Mr. lioaei and Mr. MitehnU aprenred for the 
plain tifT. 

Dr. Ma/Ic/en and Mr. Nigging app«ared for the 
defendant company. 

At the close of the summing up Bis Honor suli- 
niitted the following question to the jury wlicli were 
answered by them as liereinnfter shown, 

1. Did Mr. BalJantyne shoot himself? Answer, 

2. Was he inaiine when he shot himself 1 Answer, 
five say yos. 

3. Was he so insane as not to know that tiling tl e 
gun into his own head noutd kill him 1 Answer, five 
say yea. 

4. Did ne, whether inpane or not accidently shoot 
himself ? Answer, no. 

5. Did Mr, liooth at the time of filling up the 
answer to question 16 in Mr. Ballantyne's Application 
to the defendant company know of the " proposition 
jiegociatioii and examination " which had taken place 
with respect to the K^iuitable Company? Answer, 



6. Did Mr. Booth read such question or state the 
ellect of such <]Ue^tion to Mr. fiallantyne in sueli u 
manner as to inform him of the true purport of such 
question ? Answer, No. 

7. Did Mr. Ballantyne know the true purport of 
such question when the answer " no " was filled up by 
Mr. Booth 1 Answer. No. 

S. Had Mr. Itallantyne the means of informing 
himself of the true purport of such question by read- 
ing it t>ef<>r4r signing the application ? Answer, 
Yea. 

On these lindings leave was reserved to either party 
to move for judgipent. 

Afr. Isaacs moves for judgment on the findings of 
the juiy. Although the mere fact of insanity is not 
an answer to the undertaking given by the insured 
the fact that he was so insane when lie ^hot bimsi'lf 
as not to know the physicial consequenees of his act is 
an answer. The object of the clause is to prevent the 
insured from beintc tempted to take his own life for 
the bi'nelit of his family. The jury havir.g found that 
the insured did notknow what would be the ellectof 
tiring off the gun the plaintiff is entitled to judgment 
Jiorrat/inlf. v. Jluntf.r 5 M. nnd (5. 639. VHftv. Schv>ab« 
3 C.B. 437, Dti/aur v. Proffgiiimal Life AgieurancR 
Company 2ri Beav. at p. Cl)3, lliirn v. Anglo Avh- 
.traliati dc. Lije Asturance Co., 30 L. J.Ch.'Sll. The 
next cnso I would refer jour Honor to is Deanr. 
American Shitvid Life Asauraiice Company, 1 ISigelow 
L.I. Cos, 195, which refers to most of the previous 
English and Am eiiean cases and sums up the whole 
law on this [H'int, viz.— that a policy conditioned to 
he void if the ussured die by bis own hand is voided 
by self-destruction knowingly and intentionally cnused 
during a state of insanity. The cast of Coopnr v. 
MoamchvatetU Itinuranee C'lnipany, 1 Higelow L.I. 
Cas. 758. arrives at the same result, in Diydou: v. The 
Jierkrkire Li/i Ittturanei: Company 19 A merican 
. 628, the pKilicv contained the condition 
insane " and it was held that the company 
would have been lialilc if the insured had not inten- 
tionally killed himself. I would also refer the Court to 
the American work Blissii Lije /nsurance py. 346 and 
380. To go now to another point the only other 
defence raised was tliat Mr. Ballantyne gave a specific 
warranty to a paiticular question and the jury have 
found thiit that qutMtion waa never put. The com- 
pany lisked one question and put the answer down to 
a difTereiit question. The insured puts his name to 
the luttom of the document trusting in the company, 
and the comjmny cannot now Iw alloweJ Io .«ay " \Vhat 
you told us was not true and the policy is void." Such 
a propositioti is not nmin tain able, 7Vi>> Aviericau In- 
gtiratice Co. v. Maho^tf,, 5 liigelow, L.I. Cas. p. r>(;7 nnd 
Jmiet V, The Qit«en Itueurance Co, 2 V.R. (L) 127 
which is a somewhat similar case. The coniptiny can- 
not be allowed to say that they will rescind the con- 
tract wl en the parties cannot possibly be I'estored to 
their position^ The ngent hns tnken the pre,iiiiuni nnn 
holds it. He put to tlie iiisuied a question that nevi r 
was on the paper and put down i he answer to his ques- 
tion as the answer t«- another question. TJii^re tfi 



24 Vol. xm. 



THE AUSTRALIAN LAW TIMES. 



MOTES OF CASKS. 



another point of law though it is scarcely iiecea^'ary t*' 
iirgue it on tht; finding of the jury. Tim point it> this 
— these ure wftrrmities to another policy. The posi- 
tion Beeni!( to be ihia, a person desires to insure and 
says to the company " I will pay you n premium to 
cover a whole year, give me a policy for a ye^ir." They 
say '■ Your application is for a policy for a vpar. We 
cannot give you a policy for a year now, it mu^t be 
referred ti) New York. However, we will take your 
premium but there shall be no contract lietween ua. 
But in consideration of your making an application for 
a policy for a yenr, as to which there is no contmct at 
all until the directors choose to issue the policy, we 
will, apart from all these considerations, give you a 
certificate for four monlbs." 

[a'Bkckbtt •!. : — But that would be on the conditions 
on which the policy would have issued. 1 should say 
I would he against you on that point.] I don't wsnt 
to abandon the point though no doubt it is not nearly 
30 f^trong OS the others. 

Dr. Madden : — I do not propose to argue the last 
point raised by my friend, but if your Honour enter- 
tains it at all I would oak to inske the necessary 
amendment that would embody the last clause of this 
application aa theohject of the contract "I also afrree 
that all the foregoing statemeota and answers, etc." 
If my friend's objection is urged that these conditions 
relate only to the policy that would be issued from 
New York it. would be subject to this view, that this 
policy would have no effect whatever until that policy 
was issued. Therefore so far as my friend relies upon 
that application I submit that we are entitlitl to amend 
in that way because that is an amendment that follows 
as iL niMiessnry consequence the interpretation sought 
to he placed upon the transaction by my friend. Turn- 
ing now to the first point. The question, as we have 
to deal with it, whether or no the killing of himself by 
}At. Bnllantyne, relieved the society seems to me to 
remain absolutely untouched. In Borradaile v, Ifuntnr 
ft M. nnd G. 6S9, the argument was thst suicide would 
■tidy lelatj! to felonious suicide and the court decided 
that it miffht relate to every suicide, and in C/i/^ v. 
Schirabe 3 C.B. 437, the same conclusion was ariived 
at. In arriving at tliat conclusion, two classes of 
suicide were differor.tiat«d between, and a grt'at num- 
lier of olisTvations more or less rhetorical were 
made by the learned judges to emphasise 
and illustrate their arguments but they form 
no part of the judgment. In Du/anr v. 
7'/iit Prof«»fiional In^irance Company 25 Beav. 51)9, and 
in /Ami B. Anglo- AuHralian Company 30 li. J. Oh, 
511, the court held that so far as the Ruicide was con- 
cerned the policy would be void, but bectuso the policy 
contained additionnl provisions that it would not he 
void as nffainst an assignee the plaintiff suc^^eded. In 
Dumi t. TheAmf.rifan Mutual lA/n A murance Society 
1 Bigi'lowL.1. Ons. 195, it was found that the insured 
hiid killed himself intentionally S5 the question was 
not raised. The only case not cited by my frieiid 
which it is submitted comes nearer to this case than 
any other is Sloniiont v. Thi Waterloo Life Agguranee 
C i„/r,„jj 1 r ind 'r.'2i. The real questioD, however, 



is this : — Did the insured do the act) It does not 
signify whether he knew what the consequences would 
be. Did he di> the act I That seems to be the real 
principle involved in this cose and the jury have iirac- 
tically found in favor of the defendant. The insured 
warrants that he will not die by his own act within 
two years and the only question that concerns the 
company is whether he died by hia own act and the 
question whether he was sane or insane or what the 
condition of his mind was, cannot be raised. The sug- 
oestion by my friend that this clause is inserted to 
prevent the insured from committing suicide in order 
to benefit his family cannot I submit be saataiiied : 
this is a contract by which the assured warrants that 
he will not die as the result of his own act. That 
warranty is absolute and once broken the contract is 
gone. 

[a'Bkckrtt, J, — If the question merely was whether 
he did the act or not why did the courts in the cases 
cited by Mr. IsiLnes, discuss the subject at such greac 
length. They certainly seem hv their judgments to 
decide that it is necessary that the act should be in- 
tended to cause death,] 

None of those cases were like this. In those cases a 
stipulation was made by the insurers and the question 
nrose as to what they sought to protect themselves 
against, being only stipulations the matter was open to 
discussion as to what wns the mejining of the parties. 
Hera, hnwever, is a different state of circumstances. 
Here is an absolute warranty which shuts the door 
against any discussion. The question with which we 
are concerned here is I venture to say did the 
insured fire the giin into his head intending to fire 
it into his head and whether he knew it would 
kill him or not seems to me to l>e beside the 
question. Supposing a man feels an ache in his arm 
and sets to work with a carving knife and cuts his 
arm off and bleeds to death surely in that cnse he 
would be taking his life by his own act. 

[^'Brckrtt, J. -I should doulit it. He would die 
performing an unsuccessful surgical operation.] Never- 
theless it would be by hia own act. 

The next point is as to question 1 5, The insured is 
asked if miy negotiations have been carried on with 
any company with respect to which a policy liod not 
been issued, and to this question he answered " No " 
and signed his name to it. In this written contract 
he not only answers the qu<;stions in that way but he 
warrants tliat his answers are true and this I submit is 
» bai^ain in writing which cannot lie varied by any 
l»arole evidence of what led up to it or what transpired 
between the parties as to it. Parole evidence of con- 
versatinns or negotiatiims between persons apnrt from 
this written document cannot in any way nffect it. 
When a person in sound health and able to resd nnd 
write signs a document which he has the opportunity 
of reading he will not be permitted to depart from Ihf 
document under aity circumstances short of fraud 
pleaded and |iroved. The case of Foslur v. MacKinnon, 
L,R. 4, C.P, p. 704, shows that jiersona who are not 
in a position to protect themselves will be relieved but 
even in their coses the protection is taken away if they 
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liHVB been guilty of negligence in signing the document 
against which they seek to be relieved. This then 
goes the length that the court will not relieve a person 
from the binding effect of his signature on the ground 
that sompbody else rend the document to him provided 
that he wiia himself able to read and hnd the oppor- 
tunity of rending it for hitnaelf. Hunter v. Walters, 
L.R. 7 Ch. Ap. 75, is another cose in point. I submit 
therefore that under no circumstances short of absolute 
fraudulent contrivance by n'hich n person ia trapped 
into dgning a document over which lie has no control 
will be relieved from the binding effect of his signature. 
In the case of Anderson v. Fitzgerald, 4 H. of L. Cas. 
484, it will be observed that it seems taken for granted 
tlint if the two representations which were the subject 
of enquiry had been warranted, there would have 1 
nothing to discuqs at all. But the Court held that 
notwithstanding they were not warranties inasmuch 
aa they were made the basis of the contract the 
question oF materiality was nothing to the purpose and 
must not be inquired into. There are also the citsea 
McDonald v. Tlie Land Insurance Company, L R. 9, 
Q.B. p. 328, Geaeh v. Ingall 14 M. and W. 95 and 
Cazeiume v. The BritUh Equitable. Assurance Company 
6 0.fi.X.S. 437, which are cases precisely to the same 
effect. There can be no departure from the words in 
the document. Tf a miatake has heon made the pro- 
per course ia to apply to rectify the im^trumeiit. 

There is another point raised that thia document 
ougiit not to be read as it purports on its face, because 
Mr. Booth, the agent of the Company, was well awar« 
at the time the said warranty was given that the said 
proposition, negociation and examination hod been 
niade andtben another estoppel is sought to be pleaded, 
viz., that Mr. Booth read question 15 in a particular 
fashion. Now I submit that that imposes on' 
plaintiff the obligation of proving that Mr. Booth 
the agent of the Company to do the^e things and not 
a tittle of evidence has been given in that direction. 

[a'BkckkttJ, — Tliereisnofindingof thejury onthe 
question of agency. It appears that he is tlie 
manager.] We have no evidence aa to the bounds of 
his authority as -manager and I submit that it is im- 
pterative that evidence should be given that Mr. Booth 
was a perpon who had authority to accept any varia- 
tion of thee documents. [a'Bkckktt J. I should 
take it thnt he w not an agent for that purpose.] If 
that be no I do not see in what aspect the company 
could be responsible. If Mr. Booth be not the 
agent for the company I cannot see in what 
possible way the company can be bound by 
anything Booth chooaes to say or do. My friend 
feels the force of thia and feels thnt he is bound to as- 
sume that Booth was the agent to bind the company. It 
remains with him to prove that Booth hod authority 
nf> an agent to vary that application. In the coaes of 
American Inguranee Company v. Mahone, 5 Bigelow, 
1,. I. Cas' 567 and Jonesx. The Queen JngnranM Com- 
pany, 2 T.R (I,) 127 and 2 A..1.R. 69 cited by my 
learned friend there was iio warraiity but merely mis- 
representation which according to the common law 
oil tho^e Rubjects is open to discussion and on all these 



grounds I submit the defendnnts are entitled to 
judgment. 

Mr. Higgina.—I. should like to add a few worda to 
my friend's argument. The words used are for a 
period of two years I will not die by my own act. I 
think my friend's contention is right that the object ot 
the Company in putting the condition in, in that form, 
was to escape the possibility of an adverse jury finding 
upon the quBstinn of sanity or insanity, wilfulness nr 
uit wilfulness, intention or no intention. The meaning 
of that claim is that the Company assures against death 
by all external force used by the insured against him- 
self. The Company says if you die by your own act 
whether intentionally or unintentiounlly and whether 
at the time you are sane or insane we will not pny. 
But what the plaintiff wants to read is " I will not 
intentionally die by my own act " but th;re is nothing 
in the context of this policy to warrant that. I would 
point out, thnt your Honor is not constrained by any of 
the cases cited by my fiiend Mr.Isaacs for in not one of 
those cases has the issue been found in favour of the 
plaintiff though no doubt there are dieta which tend in 
the direction of showing tiiat the judges thought the 
act must be done with the intention of killing oneself. 
In Dorradaile v. Hunter 5 M and G. 639 (the strongest 
case) the Judge had not to face the questions we have 
now to deal with, viz., a. case in which there was no 
accident but in which the man did not know the effect 
of Ilia act would bo death. So in Clift v. Sehwahe, L. 
R. 3 C.n. 437 and Dean^ v. Anvtric($% Mutual Life As- 
turance Co, 1 Bigelow L.I Gas. 195. All these ca*ea 
still leave it open as to what is to be d.ine in the case 
of a man intending to do what ho did do but not 
knowing what the result would be. Then your Honor 
asked whether the Compauy would be liable in the 
case of a man taking poison when he meant to take 
medicine. I think the case Col^ v. The Aeevlent 
Inmirance Comj uny, 61 L.T. p. 227, cluichea that 
point. This waa a cose of an Accident Insurance 
Company that insured against all kinds of occidenta, 
but there wma a proviso in the policy that the insured 
should not be entitled to recover in the cose of suicide 
whether felonious or otherwiao or in the case of death 
or injury from poiaon. The man took poison thinking 
it was medicine but the Court held that there waa no 
rule making it necessary to read in the word " in- 
tentionally " in the' case, and I submit that in thia 
case your Honor ia aaked by the plaintiff to read in 
the word " intentionally." 

Now as to the second point the question of 
the warranty and the mis-statement of the 
agent who received the application. The certifi- 
cate is signed in I4ew York in blank to bo issueJ in 
Melbourne by agents upon certain forms being filled 
up. If the oertilioale and the application are read 
together they nmount to thia "if no propositions or 
negociations or examinations with a view to assurance 
have been made wn will poy you at your death " ; 
that at lowest is & condition precedent. I'he 
plaintiff is suing upon this contract iind clniins that 
she is entitled to be paid under ihia contract nl'.hoUf>|, 
the condition precedent has never been fulfit]p-* 
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Tben they say the ngent Mr. Booth told the insured 
thatqueBtioQ 15 was irrelevant. Tliat may be a case 
of misrepresentalion on the part of Booth and it is 
possible there might be an action against Booth for 
false misrepresentation but we have nothing to do 
with that. It is also possible that if BaDantye had 
discovered the mistske before he died he could have 
faraught an action Ui have the policy rectified by the 
alteration of his answer. Now I take it that it would 
be going against all the principles of ji^ving the prefer- 
ence to written documents, if the evidence of what was 
actually said at this time were admissible where it i? 
not an action to rectify the instrument, Jinllnntj'ue 
took the risk of Booth telling him accurately what was 
on the back of the policy and IT Biioth did not give 
him Accurate information on the subject, how does that 
afiect the company. For that purpose Booth was the 
agent for Bollantyne. Buta^art from this question Ihi 
plaintiff is suing on a written contract which says thi 
company will pay in certain events, and those events 
have never happened. In The Americaii Tntmrance 
Company V. Uahone 5 Bigelow L.I. Cbs. SC7 though 
the word " warranty " is ufed throughout, it is really 
n case of fraudulent representation as also i? 1~ 
of Jonea v. The Queen Ititurance Company 2 V.R. 
(L) 127. I submit for these reasons the defendant is 
entitled to judgment. 

Mr. faaaea in reply. The case of Stormont v. The 
Waterloo Life Assurance Company 1 F, and F. 22 
rather supports the view we take. There the jury 
were told that what they had to consider was whether 
the assured threw himself out of the window volun- 
tarily or fell out; so in this case, was it a voluntary act? 
Mow my friend is contrained to admit that accident 
would, take the case out of the conditions but if my 
friends ailment is logical he has conceded ton mucli, 
for once it la admitted the literal construction of that 
condition is broken into, it seems to me that there is 
no logical reason for stopping short of the proposition 
we put, that is, tie obji'Ct of the pnrlirs and that is 
what has been laid down over imd over again. 
[a'Bkckktt, J. — It may lie assumed that the words of 
the proviso have been used to Fecure the object of the 
parties.] Suppose a man gets bitten by a snake, it 
may )« non-poisonous hut thinking it )>oiBonous he 
cuts off a portion of his body and in so doing cuts 
artery and bleeds to death. My friend would 
that his death was his own act though he actually 
tended to save his own life. (Dr. Madden ; that 
would be death by snakebite.) My friend must admit 
that in insurance cases you must look at the 
propin^ua. If a house is on fire nnd a man 
hurry to escape falls downstairs and is killed he docs 
not die fay lire but by falling downstaiis. 

Then my friend contends that there is a difference 
between a warranty and a. condition. I hnve always 
understood that if a condition ot a contract be broken 
there is an end to the contract, and in insurance cases 
only, is a warranty put as high as a condition. If 
there is a condition it must lie complied with rubstan- 
tially and if there is a warranty it must be true and it 
is only when wecome.tothi- qnrstii n of representution 



and non-disclosure that materiality or immateriality 
has to be looked at. On the quesfi^in of conditions, 
warranties and representations I would refer 
to the cases Tle/iu v. Burnemt 3 B. and rf. 
751 Dellakn v. Hartley 1 T.K. 3W and 2 T.U, 18«. 
To the alleged breach of wnn-anty I say that it is .t 
good pleii to plead that the warranty was never given 
and we can sny I'quitahly and legitllv that it never wit- 
given. Ballanlyne'f mind never gnve such a warranty 
and as to my frii'iid saying that first of all you must 
bring an action to have the instrument rtctilied nnd 
then bring im action on the contract no attention will 
be paid lo such a contentio 
Act circuity of action is to he a 
of rectification is not raised o 
save all trouble I ask your Hop 
tion and allow us to amend. 
Mackintum L.R. 
very strong c^ 



[■ the Jiidieattf 
ivoided. The questio 
I the pleadings but t 
DUr to raise the qu< i 
The, case of Foster i 
, 4 C.P. 704 cited by my friend is 
y favour. Your Honour will 



that it 



ion by a third party «ho was no 
fraud, nnd in the courpe <.f that judgmtnl 
the "diflcrence between a person knowing a fact nnd 
being under a mistake as to the eitect of that fact, and 
being under a mistake as to the fact itself is poiiiti'd 
out. In that case, as in 1 his, the party did not know- 
hat he was signing, because he had been told ixn 
ntruth about it ; and in that case, as in this, the mere 
fact that he did not look at what he was signing was 
not negligence on his part. Therefore,! say, in con- 
leniplation of hiw we never gave that warranty and tb<-rf 
was not any nrgVgence on our part, in the lace of tlu> 
express statement by Booth. There is also the case of 
Hunter v. WaHera 7 Ch. Ap. 75 in which the distinc- 
tion is laid down very clearly. In that case the party 
knew that he was signing a certain document, but thert- 
wns a collnteral fraud. He knew he *as executing a 
deed but it was used for n different purpose to what be 
believed it was going to be used for. Where t, person 
ii'duees another to put his nnnie to ft document under 
the false in.pirssidn that he is sigtiiiig Fonictbing els€\ 
such person cannot then turn round and take j-.dvi.ii- 
tage of his own misrepresent at ions. As to tlie cast- 
of Anderson v. Fil::gerahl 4 H of L. Cap. 4t?4 cited liy 
my friend, it only goes to show that in the cnse of n 
warranty you do not kok at the materiality ot all ami 
I do not dispute that. Then my friend urgued thiil 
Booth wns not tVe company's agent, hut they cann. t 
approbate find reprobate. 1 hey tannot say that Boot li 
wa-s their agent to effect this insurance but not their 
agent to do as be did with Hallfintyiie. He wasllieir 
agent to take the proposal, to take the money, and to 
issue the certificate, but forsooth, he wns not their 
agent when he incoriwtlj represinted Ballimtyne's 
answer. There is an American anfc Itihunancrdmi- 
ptmy v. WilkittKon 3 Bigelow L.I. Cas. HM which holds 
that insurance companies who do business by agencies 
are responsible for the acts of the agent within the 
genernl scoje of the business of the company nnd nolimi- 
tntion of his autlioi-ily will be binding on jvirties with 
whcm he deals which arc not brought to their know- 
ledge and that 1 fiulimit is consistent with the doctrine 
of English law. When thete agents in soliciting insu- 
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ninuB undertake to prepare the nppliuAti')!! of the in- 
sured or mako Any repn^soutatioii to tlie insured ns to 
the oliiirricter or elfect i>f the st:¥tementa in thu applica- 
tio!) tbey will bo rogurded in doing so as the agents o[ 
thu company und not of the insured. My friend cited 
a p;issa,ge to show that the knowledge of the agent is 
uotun an^wor, aitd 1 am not proparei todeny thittlie 
increknowledgij of theagentisan^inswor. Supposingfor 
instaucB that B:illantyne said to Booth " Afy answer 
to thiit I5th quoitioii is n.it correot and you know it 
ii wrong " and B lOth answered " never mind, I will 
put it down " that undoubtedly would ho ct fraud by 
the agent upon his own principals and by Ballantyne 
upon tlie company .tnd in th it case the agent's know- 
led;;u would be no ans-ver. But in this case the agent 
knows wh it the r<:al question is and puts a question 
l^isud upon it to the assured who does not know what 
the real question is. I would refer tha court to 
Hudi/raoit v. llurd, 30 Oh. D. 1 which thiugh a case 
Jii rosiiidsion of contrai:t co:itains on p. 1'2 some 
remarks very applicable to the attempt of the defen- 
dants to set up tikis defence. Lastly I would refer to 
the cjiM of Cote v T/tt AccUhiit Iniafance Coiapuny, 
Gl L.T. p. 237 cited by Mr. Hijjgins. In that case the 
Court held that as tlie word poison was expressly 
mentioned the ohjectof the parties was plain, Tiiere 
arL' also the eases of Fitton v. Tlte Accidental Deatlt 
Inxitr-mee Companij, 17 CB.N.8. 12^ and Trew e. 
The Itailtvai/ Pangmiyere' Agauranee Com/tany, 6 li 
and N 8311, in which the Court did not keep to the 
mere Uteriil words but looked to the object of the 
parties. Under the iiead of warranties tliorc is a cate 
i[i Porler'a Inntrnnce p. HI as also tlie citse of 
Tkumson v. Wemna it Ap. Uas. iit p. iiS 1 which show tliat 
thci'c is no distinction between s'.ipidations and 
warranties. They itre all warranties. Porter com- 
mencing at p. Hi deals with thu wlkole question of 
warranty and I think your Honor will say tliat there 
i-i no distinction such as set up by my friend between 
a stipulation and a warranty. 

Dr. Afaiit/eii iiy permission of the Court. In the 
(;ase of Insurance Comimny v. WUkium'i, 3 Bigelow 
L I. Cos. SIC there was no warranty whatever. I'he 
;:oiupany w.is relying upon a mere ropre^'iibition tliat 
h id bjuii miide which they s.iid w.is false and fraud- 
ulent. The answer was tliat they were not deceived 
by it because it was known to tUoagont. Nowhere 
in that case does it appear that the application was 
made the ha,iU of the contract, as it was here, uor 
that there was any warranty whatever tliat the rep- 
i-esentation was true. The other caw Eeiigrave v. 
i/aril, iO Ch. D. 1 referred to by my friend only re- 
lates t) aciiseof rasuisiiou of a contnuit. If they hiul 
brought an action to rescind this policy ou the ground 
tjiat the applic:ition was wrongly expressed that case 
uii^ht have some iipplicatioii. But here they want to 
alliriu a contract and to say that the conditions upon 
which that contract was issued were not the condit- 
ions upon which it was issued. 

Cur ad vult. 

July 20. 

Mr. Justice a'Beckbtt. — This is a case in which 



the defendant company resists a claim on a certificate 
of life assurance on two grounds. The tirst is that 
David Ballantyne in his application for iasurance 
warranted that he would not die by his own act, and 
broke the Wiirranty by shooting himself. In answer 
to questions sent to the jury they found that ho was 
insane when he shot himself, and so insane as not to 
know that (iring a gun into his own head woald kill 
him. It is contended that on these findings Ballan- 
tyne did not die by his own act within the meaning of 
the warranty. In the cose of Borradaile'v. MutUer, 
5 M. and Q. G39, the assured drowned himself while 
insane, and it was necessary to determine whether he 
had died by his own hands within the meaning of the 
policy. It was held thnt he had, and in determining 
the question certain principles of construction were 
laid down which have been recognised in later cases as 
applicable to words simihr to those which I have now 
to deal with. It was held that the meaning to be 
given to such words was to be ascertained by oon- 
sidering the object of the parties to a coatroot of life 
assurance, and the kind of danger which the insurers 
must be taken as intending to protect themselves 
agtiinst in excluding the risk of death by the hands of 
the assured. This danger was that thn assured might 
takr! his life to enable others to gain by his death, and 
as this motive might operate upon an unsound as well 
a.4 upon a sound mind, it was held that insurers were 
not to be deprived of the benefit of the condition because 
the assurnl happened to be insane when he committed 
suicida " This principle of construction," it was said, 
" requii'cs and accounts for the exclusion from the 
operation of the condition of those cases falling within 
the general sense of its words to which it is admitted 
not to apply, such as those of accident and delirium." 
Death resulting from taking; poison in mistake for 
medicine, leaping from a window to escape from fire, 
diving into shallow water supposed to bo deep would 
be death by the act i)f the assured, but not death by 
his own act within the meaning of the wuiraiity if 
construed ou this^'prineiple. In Borradaile v. Hunter 
stress was laid on the finding of the jury that the 
assured threw himself into tho water, intending to 
destriy his life, and it is clear from the reouoning of 
the judgment that if the Jury hwl found that he had 
not intended to destroy his life the decision of the 
Court would have bcon against the insurers. In the 
present case the jury have said that an act which could 
have no result but death was done without the know- 
ledge thiit death would be its consequence. I should 
not myself h;ive come to this conclusion, hut 1 am 
bound by it, and it places the death in this case in the 
same category with the deaths by misadventure to 
which I have referred. According to tho jury, no 
thought of death entered into the mind of the assured 
when he firt-d the fatal shot ; therefore, the act could 
not have been prompted by any intention that others 
should proHt by his death, and was not such an act as 
the defendant intended to protect itself against by the 
warranty contained in the application for insurance. 
Tlie second defence to the action is based upon an 
untrue statement in the application for 
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i application Ballantyue warranted that his 
3 til certain questions were true. One of tliese | 
questions (No. 15) was in the following words : — 
" Has any proposition or negotiation or exjimi nation 
for life assurance been made in this or any other com- 
pany or association on which a policy has not been 
issued r iind the nuswer was " No." As a matter of 
fact, ISallantyne had shortly before made a j>ri)poBttl 
for insurance to the Equitnble Insurance Company of 
the United States, whose medical officer recommondea 
that the proposal should be deferred. Learning this, 
Ballantyne wrote withdriiwing the proposal before it 
was sent up for ciinaideration by the directors, so that 
they did not consider his proposal. According to the 
evidence for t)ie ulaintitf, which the jury adopted as 
true, Ballantyne in making his proposal to the defen- 
dnnt company did not conceal his negotiations with 
the KquitaUe Company. Mr. Arnold, an insurance 
agent who had acted for Bullastjue in these negotia- 
tions, mentioned them to Mr. Booth, the Melbourne 
manager of the defendant company, before introducing 
Ballantyne as an applicant for insurance with that 
company. After the introduction Br)Oth took up a 
form of proposal and read out the questions to Ballan- 
tyne and wrote down the answers. When he Cfime to 
question 15 he read it thus; — '' Have you proposed 
elsewhere and been declined or deferred f to which 
Ballantyne Answered " No, but I proposed to the 
Equitable, you know." Booth said "Yes, but I under- 
stand that the prnpusal was withdrawn and was not 
dealt with by the directors," Ut which ISallantyne 
.inswered " Y^es." After the form of proposal bad 
been filled up by Booth it was passed over to Ballan- 
tyne and signed t<y him. Booth gives an altogether 
dilTerent version of the transaction, but the jury find, 
in answer to questions on the subject, " That Booth, at 
the time of filling up the answer to question 15 ki 
of the proposition, n^otiation, and examination which 
hadtaken place with respectto the Equitable Cnrnpi 
That he did not rend such question or state the effect 
of such question to Ballantyne in such a mannei 
to inform him of its true purport. That Ballantyne 
did not know its true purport wlien the answer ' "^ 
was filled up by Booth, but that he had mear 
informing himself of its true purjiort by reading it 
before signing the application." On these findings 
the plaintiff contends that the defendant company is 
estopped by the conduct otits manager from taking 
advantage of tho breach of warranty as to qucstioD 
No English authority lias been citel which directly 
supports this contention, but the American cases of 
/nvurance Company v. Wilkinxon, 3 Bigelow L.I. Gas. 
p- 810, and American Itumrance Company v. Afa/ione, 
ft Bigelow, L.I. Ca!". p. 667, w to the necessary 
length. Taking question 1-*' to b^' that reud by Booth 
toBullantvue — "llaveyouproposeddsewhereand lieen 
declined or deferred 1 liallantyne could truly answer 
" No," hav'ngcalled attention as he did to the Tact that 
hehad withdrawn a proposal which he hnd intended 
to make to the Equitable Company. Certainly, if hi 
hiu\ (fterwards rend and cnnsidered question 1 5 in thi 
printed form he would have seen that "No" wasnot 



a ^true answer, and then he would liavo been re- 
sponsible if he iiiid signed the application containing 
the mis-state me ut, out after the conversation wbi:h 
occurred with reference to question Ifthemiglit 
well have treated the subject as dis|x>sed of, and could 
not be expected to enter upon a cnreful scrutiny of the 
Torm of question to see that it had been properly put 
and properly answered. The findina: of the jury 
altogether negatives any complicity by Ballantyne in 
Bootli'e Bupprension of the truth. Booth was acting 
within the scope of hid authority in putting the ques- 
tions and explMnin^t their moaning, and Ballantyne 
truly answering the questions as put would not be 
bound under the circumstances of the present case to 
reaJ the question for himself and see if his 
answers had been properly taken down. If the 
manager had warned Ballantyne not to rely upon 
his reading and that he would not be res|>onaihle for 
any niistake, the consequences would have been 
diflorent, and Ballantyne would have run the risk of 
inaccuracy, but by the course taken he was virtually 
told by Booth to rely on him for having properly put 
the questions and written the answers. Although the 
assured might had he chosen have read these questions 
and answers liefore signing the application there is no 
evidence that he did so, and the company is not ab- 
solved from responsibility for the misrepresentation of 
its manager, because it might have been discovered by 
an investigation, which was never made. The defen- 
dant's manager, having deliberately or carelessly read 
a question in such a manner as to entrap the assured 
into an untrue answer, the defendant cannot be per- 
mitted to take advantage of the untrue answer as a 
breach of warranty vitiatiug the insurance. For these 
reasons I hold that the second ground of defence fails. 
and I direct judgment to be entered for the plaintiff 
for the amount of the policy. 

Judgment for the plaintiff fur £2,500, with costs. 

Solicitor for the plaintiff Lazarus ; soticitors for the 
defendant. Lynch, McDonald, Stillmaii & Keep. 



IN. CHAMBERS. 

(Before Webb J.) 

AacocK \-. Adcock and anob. Bbbebpobd 
(Garnish BE.) 

3rd August. 

RvUx nj Sui>retm Court, 1884, Order XLV. r. 1 — 
Appindix n. No. 'if>—Gami»}uie— Affidavit— Thf. 
affidavit in mipport of a ffarninhee order uiti muat 
alaf. that the garnitlue " it wiUiin the juriidicliott o/ 
tin Court "~An affidavit deaeribvig the gwniahee 
as of a place witiiin tJie juritdiction is inauffifiieut. 
Application for garnisliee order absolute. 
In the application of the judgment creditor the 
garnishee was descrilwd as " a solicitor of No. 444 
Collins St., Melbourne, in the Colony of Victoria." 
Mr. HayM moved the order abBolitte. 
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.Vr. Shi-iU for the O^rniahee. By seutimi 3 of 
the Saprenv. Court Act, lij90, " ttules of Oourt" iind 
" Rult» " i\\M include Forms. lu Appendix U. Nn. 
1*5 of the Uulea of the Supreme Court 188 \, the form 
of affidavit to be used iu supp.irt of agnmiBhee oixler 
b ttet out. That form requir>;9 that the affidavit ah mid 
state th&t the ^ruishee " is within the jurisdiction of 
this Court. It is not HUfficient to state an in this 
affidavit that tiie garnishee is o/a certain place. He 
roferred to London Charttrtii BaiJt v. Wxbb, 1 .V.J. It 
IIU; In le Siokardg, 5 A.J.El. 105; BaiUu v. Bar 
• lay, 6 A.L.T. 66 ; RutUlock v. Batei, 10 A.L.T. 2l)2 ; 
UickUng o. K'Uy, 11 A.L. T. 1-58. 

HiB Honor said— I am of opinion that this 
afSdnvit is decidedly defective. The garuishee ia 
described in the affidavit as being of a place which 
bappona to be within thu jurisdiction but it is not 
sworn that he w within the jurisdiction. A garnishee 
might properly be described as ofe, place within the 
jurisdiction while at the time the affidavit was sworn 
he might be at some place outside the jurisdiction. 
The fact of the gnruishee being within tJie jurisdiction 
cannot be spelled out of this affidavit. The form 
given in the iVppendi^t requires thnt the affidavit shall 
state that the garnishee is loUhin the jurisdiction. 
As thia requirement bos not been complied with I 
think the affidavit is insufficient. Tlie ordw will be 
discharged with coets. 

Solicitors : for execution creditor, Flood ; for 
garnishee, WiaewovM, Gtbbs it Witeioould. 

(Before Webb, J.) 

RoBKBTs V, Bbitibq Bahk OI' AdSTBALASIA. 

18 th August. 

£}*le» of Supreme Court 1884 Order XIV. r. 2— Onfer 

LXX. T. 1. 
Wfieris in an appliealionfor final judgment it appeared 
t/uU thu luMi clear day* had not elapmd between tfte 
gervice oj the affidavit in sujiporl aiut the return day 
of the mtinmom a» required by Order XI V. r. 2. 
Held that this wag iki irregviarity only and did not 
render the proceeding* void and an adjtrumtnent was 
granted to give the defendant t/u lequired time. 
Application on behalf of the plaintiff for leave to 
sign final judgment under Order XIV. r. 1. 
Mr. Isaacs in support. 

Mr. MacDevill to oppose. There is a preliminary 
objection to this application. Order XIV. r. 2 pro- 
vides that the application for ieave to enter final judg- 
ment " shall be made by su'iimons returnable not less 
than two clear days after service accompanied by a 
copy of the affidavit and exhibits refen-ed to therein.'' 
The present summons which was returnable on Monday 
the 19th of August was served on Thursday the tSth 
August and the affidavit in support was not served 
until ("-aturday the 15tli August. Tiie application 
should ther'jfore be refuaod on two grounds ; 1st be- 
cause the affidavit was not served along with the sum- 
moDS, and 2nd because two clear days bad not elapsed 



between the servioo of the affidavit and the letnrn day 
of the summons. 

,Vfr. Isaaai in reply. Titers has no doubt been an 
irregularity in this matter; but this being an irregu- 
larity only the proceedings are not void by the provi- 
sions of Order LX!C. r. 1. 

His Hohob said:— The object of rule 2 of Order 
XIV. iat> give the defendant two clear days in which 
to consider and answer the plaintitTa affidavit. These 
two clear days liavu not been given the defendant in 
the present ca«o. This however is an irregularity only 
and can lie amended by giving the defendant the 
necessary time. I shall therefore adjourn the sum- 
mons toenuble the defendant to hnve tlii) time. The 
plaintiif to pay tl)e costs of the day to tlie defendant 
which costs 1 shall fix at thu hearing of thu summons. 

Solicitors for plaint ifi*, Tuthill, Geoghegan, and 
Perry; fordufendAnt,PeutlaDd, Jio6«''/it and Thumpton. 

SITTINGS IN BANCO. 

(Before Higinbotham C.J., Webb and Hood J.J.) 

Green v. Tub Qdbsn. 

June 29, M, Aug. 4. 

Police Jt^lalion Ael, 1890, wc. i— Powers of Gov- 

eritor-iit-Council. 
The Govemor-in-Cotntcil /las power to diginiss or die- 
charge any offiaer ; thitt includes lite legal power to 
permit or even to compel him, wiiltoul a aertificaie 
of incapacity, to retire from the force. 
Question reserved by Uood J . 
(The facts appear in the judgment.) 
Mr. ffmytKe and Mr. Box appeared for the Queen. 
Mr. Hayes and Mr. Cuasen appeared for the 
petitioner. 

Tlie CuiEP JuoTiCK said : — The petitioner claims, 
as on the date of hia petition, July 18, 1890, to be a 
member of the police force of Victoria of the rank of 
superintendent, and, as such, that he is entitled to 
receive from Her Msjesty the sum of X2,930 10s., 
being the amount payable to him as salary and allow- 
ances since the 28tb December, 1883, less certain 
amounts from time to time received by him under the 
name of a pension. He also claims that he is entitled 
to receive from Her Majesty the su.n of £9A&, being 
thedifferenceinpaybetweentheamountpayablatoa first 
class inspector and a superintendent of police between 
the 21at July, 1876, and the 6th March, 1883. This 
latter claim has not been much pressed iu argument, 
and it appears on the evidence thnt it has no founda- 
tion, Tlie petition was heard by Hood J., without a 
jury. The learned judge found, as a faet. that the 
petitioner had been examined by two members of the 
medical board, and at the request of both parties be 
reserved for the Full Court the question whether or 
not, on the pleadings and the evidence, the petitioner 
was entitled to recover any and what aukount. Power 
is reserved to the Full Court to draw any inferenoe of 
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faot not incottHistont witli this ubove tiridiiig. Petition- 
er, after an eiiforceil resign iit ion oE liis position as 
iuperiiitendent of police on the Sl.'st Daceinbei" 1870, 
was re-appointed to the forue as a, lirst clnss inspector 
on SRptember 1, 1875, and was appointe<l a supenti- 
teudeut on March 6, 1883. He n«glected to obey an 
order directing liim to proceed to a district ullotted to 
hiiu and aEter sonic deluy heobbilned leave of abiencj 
for six months on a medical certidc;ite, certifying that 
such leave of nhsencc was a'isolutely necessary for the 
petitioner's recovery. The leave expired at the ond 
of November, 1883, and the petitioner wh^ then 
directed to appear before the Police Medical lioard on 
December 6, 1883. He-attended on that day, and 
was examined by two out of the three members who 
constituted the board. These two meinlier^ iiigned a 
Ciirtiticate dated the same day. It states that they 
had exaiuineil the petitioner, and that they lielieved 
that he was incapitble for the dischiirge oE his duties 
as a member of the tirco from intirmity of the 
nervous system, and tliat they believed that such in- 
tirmity wiis likely to be permanent, and was not 
occaaioned by any excess or misconduct on his part. 
This certificiite accompanied a import of the Police 
Superannuation Board to theeFFect that the petitioner, 
if superannuated, was entitled to either a grntuity of 
£!)55 16s. 8. or a pension oE £222 per annum. The 
report of the superannuation board was suhmitted to 
the Governor in Council on December 38, 1883, with 
a recommendation by the Minister that the petitioner 
l»e superannuated accordingly, and was approved on 
tho samo day. Previously to this, on December 10, 
1883, the petitioner, on learning that the Police 
Medical Board iiad recommended his superannuation, 
protested by letter, addressed to the Chief Secretary, 
against the adoption of this course, on the 
ground that he had not been properly exaiuin- 
ed, and thut his health would then admit of hi^ 
performing his duties, and he applied for thu appnint- 
ment oE an independent lioard to investigiiUt the 
circumstances of his case. He renewed this pi'otest 
and request in a letter addressed to the chief commis- 
sioner dated January '6, 188-1, and he again, by 
letters addressed to the Acting Chief Secretary on 
January 8, 1884, and to the Cli^ef Secretary on Jan- 
uary 18, expressed his dissatisfaction at the course 
that had been taken. His request was not complied 
with. On August 8, 1884, he wrote to the CiiieE Com- 
missioner again protesting against his supei-ami nation, 
and stating that ho oecepte.l the pension to which he 
was entitled, L~222, only >)ecausc his financial circum- 
stivnccs compelled him to do so. Froiu that time until 
the commcDcement of the present suit he hus applied 
lor and received payment of his [tension, and has 
accompanied his Hpplicatioii on eiuih occa^^ion with a 
statutory declaration that he was entitled to the sum 
of LI8 10s., being the aui'iuut of his pension Eor the 
period of a month, and that he had nut rendered him- 
self liable to a forfeiture of pension by r<:asou of any 
breach of the provisions of the '■ Police Regulation 
iStatute 1873," which lays down conditions on which 
any pension or retiring allowance shall be liable to for- 



feiture, and may bj withdrawn by tlie (lovcrnor-iii- 
Ooitncil. After the order of iha ( r o vu r no r-iii -Council 
of Dece nbor as, 1883, w.u mvlo auothar o)fijer of the 
police was appointed to oho ) Hep of superi itendent in 
the place of the petitioner, and such olficur has since 
itinued to till the olHce. and has received the money 
voted b/ Parliimeiit for ind in respect of the office. 
The pe''itioner stated in evideni'c that he did not know 
o:i December 21, 1883, how mriny members were in 
the medical bsard, or how mvny had signed the cer- 
tificate. The board consisted, in f-ict, of three meiii- 
Uers at that time. It must hnve been kn^twn t> the 
peti'.ioner early in January, 1884, that two mumberj 
of the board only had signed the certificate, as he 
then received, in compliance with his reiuest, copieiiof 
the certiEcate and of the Order in Council of Doceniber 
28, 1883. He wllege- thit he Srst knew that two 
members of the boird could not sign the certificate 
about April 8, 1890, shortly before the date of the 
petition. By section 3t'. of the statute the Police 
Sujje ran nation Board is to consist of three per 
sons. It is admitted on the pleadings that the 
report of this board submitted to the Governor 
in Council on Ducember 28, 1883, was signed by only 
two members, and that only two members were preseui 
at the meeting at which the findings in the report 
were arrived at. It is contended that upon these 
facts and the terms of the statute the certificate of the 
Medical Board and the report of the Superannuation 
lioard are invalid, that the order of the Governor-in- 
Council founded on iliem was null and void and whully 
inoperative, and that tbu petitioner has in consequence 
never ceas«l to be a meml>er of the police f'rcc of the 
rank of superiiit'-ndeiit, and tliiil be is entitled t^i 
arrears oi' salary and allownnces as frotii Uecember :28, 
1883. The con'ract entered into by each member of 
I the police force, both officers and constables, by vii-tue 
of taliiiig and sub.scribing the oath, is a unilateml con- 
tract, and implies no corresponding obligation on t lie 
part of the Crown to retain theuiember in the service. 
{Puaw V. Segina, 4 A.J.R., 141). Tlie contract is 
terminable at the pleasure of the Crown. The cliief 
commissioner, olHcers, and sergeants may Ire suspend ml, 
reduced, discharged, ordismissed from time to time by 
the Governur-in-Council. Oonstables may at any 
time be discharged or dismissed by tlie chief comiuis- 
sioner, (part I, sections 4 and 8), I'art 3 deals with 
superannuation pensions and gratuities to wliich 
membiTS of the furce who have not been discharged or 
dismissed therefrom for misconduct of any kind shall 
be entitled on retirement or discharge from the force. 
By section 20 any member of the force who has served 
for a peiiod of not less than 10 years, and has nttaiiicd 
the full age of 55 years, may lie superannuated, nnd 
such member sliall on retirement receive at his option 
either a certnin gratuity or a certain yearly pension. 
riectiiin 21 is ap|ilicable to the case of the petitioner, 
who. on Decemlicr C, 1883, had not attained the full 
age of 55 years. It is in these terms : — 

" Wheii any rasinber o( the foruB line sened for 10 years, 
and has ootattamed the full age of S5year», if a certiScate set 
forth in the second aubedule, signed by the meigberB of the 
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Medical Itoard, >.c fonrnriled 1o the (Invemur in Cuniicil liy 
tbe sAiil Ik»iiI, the (iovimor in t'ouiicll may Bupemimuait.' 
siivh member, and heBliuIl tiieroupoii he (iititlcd to leccite. ut 

liisoptinii, the gmtiiity (r the pensioii pivvidtd by the tuat 
[ireuMluiu secztioii for niembers of the FoTi^e n hn have utlaine<l 
ihe full ageof 5."i yenrs." 

By Gpctioii 38 it iaprovided timt idr Police Rupcjnn- 
iiuiition Honitl slinll consider and dcteriiiin*' (iiid te- 
iwrt upon ail R|iplic(itions for pratuitips nnd pensions, 
and the decisir.u of th<! lonrd, nfior approvnl of tlie 
(Jovemor in Council, is to be tinal and conclusive. 
The provisions of these ppttionswerenot compliod with 
ill Ihe present case by eiiherof ihe)ioHi-ds. Tlie certi- 
ficate is a condition of the power of Ihe Governor in 
Council to Euperannuatr a member of Ihe force, anil it 
ought to have been signed Uy the members, that is to 
sny, iill thi" mpmt>fi-R of the Medical Itonrd. For a 
similar reason the decision of thp Superannuation 
ISonrd should have been given ami the report matlc by 
all thfi three persons who constitutwj that bi)dy. 
As ft general rule pc.wer entrusted to a 
given number of individuals cannot be exer- 
cised by a less numl>er. When nn act ot Parlin- 
iiient creates a body with rcrtaiii powers, and requires 
that an act of (hat body in the exercise of its powers 
shall bed'ine by the members, and no provision is 
made by or under the authority of the act for the ex- 
ercise of the jjoweie by a quorum, or hy part only of 
t he whole number of the members, the act in order to 
lie valid must Ije done bv all the members of the body. 
(Forniiv. liegina,U> V.L.R., 510). ISut nssumiiig 
that in the present case the certificate nnd the reporl 
of tlietwoboards respectively were invalid, and thutihe 
allowance of a pension lo the petitioner wnsu/fra fV^s 
of the (lovcnior in Council, it does not necessarily fol- 
low, as the petitioner contends, that he has continued 
to lie and still is a member of tl:e polite force. This 
is a question of fact. Tlio Governor in Council hsd 
powur to discharge or dismiss the petitioner, and that 
included the legal pn«er to permit f,r c\cn to frm|Tl 
liim, without n cutititale ot :nuii)M'itv, Ki uliie fum 
the force. It is tiei r that sucli linM''to retire was in- 
tended to lie given and wrs given to the pi-titicmer by 
the Order in Council. It is an inference ot fact 
equally clear, in our opinion, thKt the (.etittoner, un- 
willingly, indeed, nnd under prote.'t, acted ujii n that 
leave, and did in fact retire fiom the force. Ilia first 
application for payment if the jenson, wliicli could 
only be legally pnid to on officer who bnd retired, 
couphd wilh the statutory declaration that he was en- 
titled to the peni.ion, is pn of of the fact of his retlie- 
nient, Tlie Inct of actual reliienimt stands, allhough 
the petitioner's admission of thf fact and his t^uhue- 
quent leceipt of tbe ptnsinn mijriit pcssibly, at n dif- 
lerent time, or under dilTeiint circunistane<s from the 
prPECnt, or In connection with a questiim diffeient from 
ihat whi(h we Imve now to deleunine, li'copable of 
being explaincdnno their ellect get i id of by pnof of 
liis i^norincc ot fnitp, not (f Ibm, httliciei.t to tbcw 
that nolwilhttanditg hi*, Mtiiment le hnil n just 
.■Inimfer relief of tLne kird. Hut lh<H! roirHdfia- 
tioi.s are ftieign to iVv fuljcct oi the pies-ent ii.quity. 
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We find as a fact that the petitioner did retire ti^om 
the police force of Victoria, and that he is not now a 
mcmtier of the Force of the rank of superintendent. 
This Biidiiip disposes completely of the petitioner's 
claim as it is presented in this petition. In dealing 
upon this single ground with the question i^iferred to 
us we must not be considered Ici intimate nn opinion 
Ihat tbe petitioner had established upon the facte dis- 
closed in this case any meritorious cause of action or 
claim for relief, legal or equitable, agninsi the Crown, 
ortho chief commissioner, or the members of the 
Medical Boarrl, or Ihe Police Suj'eroniiuation Board, 
or anyone. Our answer to the question referred tons 
if, that on Ihe pleadings and tlie evidence the peti- 
tioner is not entitled to ivcover any amount. 

Solicitors for the petitioner, O»hont ; for respondent, 
Crotrn Solicitw. 



(IleforeHiginUitham, C,J.,a'Beckett, a 
J.J) 



Adkins v. Kili'atbick. 

10, 11 August 

Ilfahh AH 18'JOs, iM—Noiicr,—riam—In a notice 

iind vniier «. 234 /( tran ftateil as JoHows: 

gtreet i»U) be formed etc , accori/ing to the levels a»d 
fjwfifieatiiyns ajiprorfd }iy the navl couneil, and 
i/eliilfil, shoKit avr! Kft/orlk in the plans and docv- 
menlghnstnito atitiexed ; covnlerjiurlit of mich plavK 
and doannenis can he hujiected at Ihe office of the 
Imrn clerk of the sovW cotmcil in the tmmt halt of the 
said city." The annf.itd plan did not epeeify the 
longitudinal sectiotis irithout a fjiecifcalion ofvhich 
Ihe uork could not hn done. 
Held Ihat the notice was defective. 

Order to review an order ot justices nt St. Kilda, 
wherein Thomas Kilpatrick, on the information of 
Alfnd AdkiiiP, nn ins-peetor of the Irieal board of 
hialih, was tinid il per day for 4« days. The pro- 
ceedings in Ihe Court helow had been instituted 
under secticn 234 of the //eallh Act 1890, An order 
hud Ik en made by the local beard of health, directing 
ihe formation of a cei-tain street within their district ; 
Kilpatrick had failed to comply wilh this order; it 
was notified in Ihe order addressed to Kilpatrick mid 
the otheis, that the stMet in question was to I* formed 
etc , "according to thi' levels and specifications ap- 
[irovfd by (lefaid council, and detailed, shown and 
set forth in the plans, and documents hereunto an- 
nexed " ind it was added that counterparis of such 
plans and documents could be inspected at the office 
. of the town clerk of the said council, in the town-hail 
of the said city. A plan wrs endoiwd on this noti- 
ficaton, not including the levels of the street, and 
evidence WHS gi\ en before Jjie justices by an exrwrl 
ibnt lhire was no longitudirml frecfion upon the plan, 
nnd Ihat it would be impossible to do the work under 
(iieiilan asfliown. The order to n-view bad Imcii 
obtained on tlie giouml {inter alia} that the plans 
endorsed on the notice to fonli-tlie stvcot were ii.sufli- 
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cient as there wus no longitudinal section supplied. 

Mr. lioaet (with him Dr. Maddett) appeared to 
move the order ahsolate. 

J/r. Mitchell (with liim Mr. Iliggini) shnwed cause; 
It is flubtnittrd thftt the plan endorsed ie sufficient for 
the purpoeeB of the notice ; even if it were not. the 
defendant is informed that he can obtain all the infor- . 
niation he requires at the town hnll ; that intimntion, 
in itself, is sufficient. Local Board of iftalth fur 
Fitxroyv. Botvfll 8 V.Ij.R. (L) 6; the court should 
not be astute to discover some technical defect in the 
notice, and thereby defeat the stAtute. 

Mr. Itaacg, in reply :^No levels are specified in 
the notice ; that is a fatal defect / WoolcoU v. Jiic/i 
Tiiotid Local Board of Htalth, 2 V.R. (L) 153, the 
absence of Ihe longitudinal sections renders the work 
impossible, the defendant was entitle*^ to assume that 
the "counterparts" at the town hall were equally 
defective ; therefore, Wooleotl'g cane does not apply, 
the section is penat and to be coniatrued strictly. 

H laiMBOTUAM, C.J. —This is a question rained upon 
an order to review the decision of justices of the Court 
of Petty Sesftioiis, St. Kilda, by which they ordered 
the defendant to pay to the complainant L48 within 
14 dayd, ot in default the amount to be retxivered by 
distress. Proceedings were taken by a hualth inspec- 
tor against one of a number of property-holders who 
were called upon, under seetioh '2'ii of the Hi'alth Act 
1890, to " form, pave, level, and drain" a certain 
Btrt-et. This section is a very important lection of a 
very important act. This section ia, I will not Bay 
hnrsh but severe upon those who are wiUed upon to do 
the duties cast by ic upon them. I agree as has been 
argued by counsel that the law in this section contem- 
plates a substiintial compliance with the provisions of 
it, and that we are not to seek for some technical 
defect sons to defeat the section. On the other hand, 
it is the duly ol local bodies to use the greatest care 
and attention before issuing an order under this sec- 
tion, so OS to inconvenience as little ns pofwilile those 
who have tocarry out the provisions iif this seciion. 
The local body must fix the levels of the street to be 
made, and mu^t communicate these leveh to the |ier- 
Bon who has to oiakn iheni, bo the tiaie within which 
the nork is to 1>e done is fixed, and a reasonable time 
must be given. In this case the order was addreissed 
to the defendant and 13 other perBons to fomt, pave, 
level, druiu, and make good a certain private street 
known ns Moy-street, and it was notified to these 
persons that this work was to be done " according to 
the levels and specifications approved by the said 
council, and detailed, shown, and set forth in the plans 
and documents hereunto nnnexrd ; counterpsrts of 
such plans and documents can be inspected at the 
offic<- of the town clerk <it tlie said council in the town 
hall of Ihe said city." Apian is endorsed upon this 
notice, not including the levels of this street Uint is to 
l>e made, and evidence was given befori- the juFtices by 
aekilled witness lliat there nae no longitudinal Fection 
upon the plan, nnd that it woiihl be inipcssible to do 
the work under this plHii ns shown. The detendiinl 
neglected to do this work, and n^lected to avail hini- 



fe\t of tlie invitation to go and see the counterpart 
of the plan, and wo think that he was not com- 
pelled io go and inspect this counterpart. The 
notice calling upon him to go and inspect the counter- 
part at the ofiice of the town-hall was deceptive as it 
would lead him to believe that that counterpart was 
identical with the plan on the back of the notice 
served upon him. No doubt if he had gone to the 
town-hall he could have, by searching, procured the 
information necessary to have enabled him tocarry 
out this work. We do not think that there was any 
duty cast upon him to go and search for this infor- 
mation. Extending every latitude to a council en- 
gaged in carrying out h difficult law. ue think that a 
person who is subject to the penal provisions of this 
section may claim all the conditions and information, 
or the means of obtaining them, upon which the work 
is to be performed. Me think, therefore, tbat the 
defendant wasjnstihed in refusing to obey, and that 
the order of the justices founded upon the allefi^ 
breach of this order was wrong, and upon this ground 
the order of the justices cannot stand. The order to 
review will be made absolute and the appost allowed 
with costs, and the order below will be set aside. 

Solicitors : for Local board of Health, WctAf 4 
Dctlrie ; for defendant. Herald. 



(Before Higinhotham. C.d., a'Beckett and Moles- 
worth, J.J.) 



The Qdkek v. McMaron. 

August 13. 

Crime* Act 1 890 s. 5 4 — Bigamy— SnowUdge ofaecuatd 

—Kvidence. 

StaUnmtiUs madr. in the accused's preseneit by aeeu»ed's 

firgl wife prior to tlm seeotul marriat/f to lite effect 

tluU nlu! had been marrvul to a vian still liviru/ at the 

time a/her niarriage with the acc^igfd, are e-'idenre 

onbehal/ofthe actM&ed. 

Cose stated by a'Becket, J. 

(The facU appear in the judgment). 

Sir Bryan (fLoghlen appeared for the accused. 

Mr. Leon for the Crown. 

The question in thifi case is raised on a case reserved 
by the leorneJ jud^e and on addendum on that case 
also authorised by the learned juilge. It was a trial in 
which the accused Thomas McMahon was chai^ witli 
the offence of bigamy. It apjteared that he had been 
married to Mary Kdle Josephine Hughes in February 
1880, and in August 1887 he went through the cere> 
mOTiy of marriage with Helen Makepeace. In the 
course of the case, counsel for the prisoner proposed to 
prove some Btaten)ent made by the iirat wife, who had 
been kno«n as Mrs. Cresse as well as Mrs. McMahon, 
that she was nmrried to a man nanted Cresse, and that 
he iCreSBc) was living after her marriage with the pri- 
soner. It is not dear in the cose as originally staled, 
or, from the nddi r.duni how lar these propoeed state- 
menls of evidence were defined at tin- ti.ne the leitrnt'd 
I judge wi.s asked to rejeitt this eWden'^, but we think 
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it mij be infnred from th« Kddflndani to the CAoe thftt 
Um leamed jndge Dude* ruling re|ecting tb« eviduDce 
which the aoowd inteoded to c«U Mid which went to 
show that briora the aeoood nwrriaga & atatoinent had 
been made to him by the flnt Killed wifi>, Mrs. Creise, 
from which heniif(fat iofer that she hadk boaband living 
at the time of his marriage to her, and oonfleqaently 
that hii mamage with ber was no marriage at 
alL If that endoioe had gone to afaow that the state- 
ment had been mode before the aeoond marriage of 
the priaoner and in hia pretence, that would have been 
evideuoQ relevant to the preaeat charge which involved 
knowledge or intent oo the part of the aocnaed, 
knowledge or intent ia an element <rf the evidence of 
bigamy, both under the general prinnple of the law 
and abo by re aaon of the ptoviao to the aeotion of the 
Statute which providea the puniahment for the offence 
of bigani; ; and it in an offence like this involving aa 
an ekanent of the <^enoe, knowledge or intent on the 
part ol the aocnaed, evidence can be given to him 
which goea to ibow that hia intent waa ianooent-, or 
that he waa ignorant of the faeU neoesaarjr to consti- 
tute hia oommitting the offbnce, that evidence ia 
odmiaaihle. We think, tbenlora, that, iii thia 
the result of the objection taken by the Crown haa 
been to exclude evidoioe which would have been ad- 
miaaiUe if tendered bf the oocuaed. The conviction, 
oonaeiinentlr, cannot be allowed to stand. The 
learned jn^ who tried the case and who _ _ 
better position than ttte other members ttf the Court 
con be to judge generally ol the case, adviaea oa that, 
in his opinion, it ia not neoeaiary or expedient that a 
aeoond trial should be ordered, and in deference to 
that opinion no new trial will be ordered. 

Bolicilors: for aoonsed, MeKtmn A Ltonard ; for 
Crown, CravHt SolieUor. 

IN OHAHBERS. 

(Hoilgea, J.) 

HoMiOKAM V. Amtn axd Arotrir. 

June 6th, 

JJmZm t>/ th» Swprafw C<mr$ 1884 Or<for XXXI. r. 11 

~Int»mgatorie»— Further annoen—StrvanU or 
Agmti—Tha party iniwrogatiHg can only mquire 
ti« tniermffotsd party to make inqHiri«t Jrom kit 
'I or ag«nt» m Io wAoI kU tervanU or agenU 
. j.-j -■„ (^ ordimatf eoitraa o/ ihmr mtphy- 

Anplioatioa on behalf ti the plaintiff for further 
and better answers to intarrogateriea. The pl^tiff 
btd inatititted an aetloD a^faut the defmdaots as 
executors of the will olJames MeMeckan, seeking to 
have probate of that will revoked, mi the gronoda 
that at the time Jomea HeUedun had made the will 
he had not a testamoitarj d^otity and that the will 
was executed under undue itaflnenoe. The plaintiff 
■dminiatered the following intarrc^iatorieB : — 

1. Did Jamea MoUeckan, the testator, anfier from 



inovo 



any physical or mental ailment during the yeara 1884 
to 1890 incluaive I If len, state specifically the 
nature of auch ailment, the duration of such attack, 
and whether the testator was under the treattpent of 
any, and if any, what medical man for anch aiknent ) 

i. Did the teatatfir, or any person on hia behalf, 
give any and what instructions for the will in quM- 
tion in Uiia i>uit I Sb^te specifically wbec, where, to 
whom, by whom, and iik what manner and in whoM 
presence such instmotions were given, and if such in- 
atruotions were in writiutt, state in whose writing tiiey 
are and whetlwr or not the testator signed anch in- 
structiona, and in whose custody such instructions 
now are and have been since they were given. 

There were other interrogatories, but they are not 
material tor this report. To the 1st interrt^atory the 
defendante, after stating their own knowledge as t» the 
matteis inquired, stated " we object and enbmit that 
we are not hound to state the name or names of any 
medical nun or men under whose treatment he was, 
because the plointifi'is not entitled to ask tor such in- 
formation, and we do not know, of our own knowledge 
or from information, whether, during the years 18M 
to the time of his said illneaa in Marah, 1888; the tes- 
tator suffered from any bodily ailment or was under 

the treatment of any medical man or men 

save as aforesaid, we are unable to answer aaid Inter- 
rogatory from our knowledge or from any information 
received by us." " As to the second interrogatory, I, 
the said James Aitken, aay that I was requeatea by 
the teatottw at some time aftflt he had recovered from 
his illness in Mnrch. 1888, and bafoTc June, 1888, but 
at what time I am unatile to state more precisely, to 
c»ll at the office of Meoara. Klingender, Dickson, and 
Kiddle, solicitors, and inform Mr. Klingender, or 
aome member of the said firm, that he, the testator, 
desired to make his will, and we say, although we 
have no donbt in onr own minds tbac the teitator 
gave instructions to Mr. Klingender lor the will in 
questicm, yet we do not know of our own knowledge or 
from information given to us by Mr. Klingender, the 
toetator, or sny c^er person to whom the testator 
gave instructions for the Raid will, or by whom, in 
what manner, and in whose preaence auch inatructions 
were given, or whether they were in writing, w in 
whose custody they now aro or have at any time been, 
and aave aa aforesaid we are unable, from oar own 
knowledge or from informatitm received by us, to 
answer the sud interrogatory, and we submit that we 
are not obliged to apply to onr solicitors for intorms- 
liwi respecting the matters referred to in this and the 
following interrogatory, inasmuch as if we had received 
anyinformotion from onr s(4icitorsitwoaldt>eprivileged. 
Hie attorney for the plaintiff in suf^ort of the 
ana. The defendanta hare the meona of obtain- 
ing alt ibe requisite information from the medjoal man 
who attended the testator, and they should at all 
events endeavour to obtain that informati<m. The 
information is at their disposal, and they dloold be 
compelled to give it. The medical man has hia fees 
paid by the defendants, and is in the poeition of tlA>ir 
agent, and this knowledge is their knowledge. As to 
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th« answer to the second interrogatory there is no 
privilege ; Ur. Klingender did not get the uutraetitHH 
while be was their aolicit«r ; Foaket v. Webb (9H Gh. 
I>. 287) : Crmooow e. .SbAer (18 Ob. D. 30). Thia 
interrogatorj ia dipectad to matter which jfo to the 
material queaticKi ia dUpute, and it ia information 
which it is abootutAl; neoeaanry to bring before the 
conrt ia wder to eoaUe the court to decide the mattera 
in inoe. The defeadanta have made ao eadeaToar 
to obtain ttiia information, and as it is in their power 
to obtain it they should be compiled to give it. 

Mr. J.D«nnutoun Vom/tn oppose. Theniediealmaola 
not and was not the agent of the defeadanta, and they 
have no power to compel the medical man to give tiie 
information ; he doei not stand ia the poaiiion of au 
•gent or servant; Bolekoio v. FMar (10 Q.B.D. s. 
167) : SatbtOham v. Shropihire Uniott SmUway Co. 
(24 Ch. D. no.) Mr. Klinjtender wag not the agmt 
M the defendants, he was the solicitor tor the tntator 
at that time, and it ia only a ohanoe that he happens to 
be their solioihv ; the doendanta have no means of 
oompelling Ur. Klingender to give them the infonna- 
tiou. The defeadantA are oaly bonad to give their 
own knowledge. With refereaoe to the aaawer to the 
■ecoad interrogat(»y, anything that the defendants' 
aolioitor oommunioates to them for the purpose of thia 
litigation . is [wivileged ; Xowtshm v. CamjMi (4 
Drew 18fi), MinM v. Morgatt (L.R. 11 Eq. 284V 
Cur ad Yvl't. 

Hifi HoHos said I will oonsider the matter. 

His Hohob on a subsequent day said :— The 
mattera in dispute between the parties in this 
case are whether the deceased, at the time he made 
his will, bad a t^etamentary capacity, and whether 
ke waa at that time subject to undue influence, 
^e plaintiff baa interrogated the defendants, first 
aa to the bodily and ntnital ailments <^ tlie 
deceas o d between eertain datea and pavticnlarly 
aa to hia mental condition in Manh, 1868. 
The defflDdanta have answered that, as for aa 
they have knonle^ ; and on tfaati intcrrt^tory 
the'qiKBtion arises whether thpy arp bound to go 
funlaeF and malt«' enquimea of the doctor who at- 
tMukd the deoeaaad as to what iraa kis mental eoa- 
ditiAci at the time he attended him whea he 
had fae^ seiasd by a fit. The oaly objection raised 
to Uw answer by the i^aiatiflf is that the execnton 
have not stated what was the nature afthftfit which 
the deceased had, snd that if they did not know of 
their own knowledge, the dooter wnnid know, and 
that they are hound to apply to the doctor. Now it 
is not di^Mtod that a parson is eatittftd to nak the 
oypoaite partjr all facto tiiat are material to dw 
HMttors in dispute between thent and he ia entitiod to 
have that aaawar to the full estent of sueh |»r^'a 
knowlodgg, and the only donbt ia ss to how mmik 
further the {daintifl oan go and nnnive llM'4cCea<h«t 
to amwar not only as to hia own knowMpa, hut t» 
make enquiriea from other peraona. It haa heen Md 
that the person intorrogated must steto t)w iafataw- 
tioa at hia servanta and agents. The doctor kan» was 
neitherthe executors' servant or agent, and the question 



is. can the interrogated party be required to go further 
than to make enqniriea from hia serranta and ^^ta 
ouly. The principle, in my ofuntoa, upon ^iek thaaa 
caaea have been de<^ded requiring the intanogatatt 
persmi to make Mtquiries from hb servanta or agsata, 
is, that the act of the agent is the act of the psinoipal, 
and that the knowledge of the agent is tJw tawwlaJg o 
of the princip&L That is the reason why the priMctp«l 
is bound to enquire at his agent. I think that thia b 
shown clearly fay the fact that if the ag^ aoquiaaa 
the knowledge in any other way than in the aaasaeal 
hia agency, and if the act is not an aot dsae bf hiu 
in the course of his agency the principal will nob b« 
required to get the infonnati^m from his ageiA iu 
the caae oi Andnton v. Bank of Brititk CatumU^ 
(2 Ch. D. 644). James L. J. at p. 667 saya, " A man 
makes a chum against a Batik in Londnt ; the bmA 
in London not having all tlie Csots in thmr hnowlad gn, 
send out to their agent who transnoted the bnsinesa, 
a telegram to this etfect ' give ns tlie fnlleet infonnW- 
don that you have of all the facta and drcanutaoeea 
of the case, all about the shipping doooment and 
everything of the kind connected with it.' Unit ia 
exactly what tlwy ought to do. It ia the duty el » 
man in the ordinary course of buaineas to do it, ' and 
it is not necessarily connected with the litigation 
uther actually oommeooed or. expected. It ia th« 
informatioi) of the agent and the principal ought to 
know what the agent knows. The knowledge of the 
agent in the matter of the agency isorongkt to be thti 
knowledge of thepruncdpal ; Mideveu if after theUU had 
been filed Hm defendant had said when asked for dia- 
covery, ' I do not know, all the knowledge ia in thp 
poflseaaion of my agent in OregOn,' this conrt woold 
say 'that is no answer ; it is y bur duty in making thn 
discovery to use your beat efforts bond fida to obtain 
all the infcnnation that your s^ent oan give yon, assl, 
whether it is b^are or after litigstion you ought to 
write to him if neceesary and get from him the iitftw- 
mation." The important part o( that judgmmit ia 
" it is the information o£-tha agent, and the principal 
ought to kimw what the agent ktvows. The knowtrdge 
of the agent in the matter of the agency ia or ought 
to be the knowledge" of the prinoipa].'' In the 
same caae at page 659 MnUish K J., speaking of 
the relatioa between prinoipal and agent, saya 
" that is informatira) nwfiecting mattan wUrh in 
point at law are the acta of the principal himself, 
and it is information respecting matters «• to 
which the knowledge at- the .agent ia Hm kn«ir- 
ledge of the nriuciphl. In :patnt of law tha prin- 
cipal ia to be deemed to have known the facts batore 
he has actually got personal information about tham. 
I cannot bat think that,: as ;oh are entitled toa^k the 
principal what be knows .napecting those fhet^ ywi 
must necessarily be entitle to the' inlonmatMn wUsIa 
the sgmt has sent VMpeota^. thent." In^thoeassat 
BiAehyw V. FiAir {10, Q. BJD;, 161), Brett, L.;.f., at^ 
pp. 168, 169, says.: "The qnastieM ' ' " 
aiMwer which has been giveato ceitai 
in tbiscase is or ia not siCBaeant ; the into 
not having been clyeoted to, and being admitted t* ba 



Vol. xm. 



THE AUSTRALIAN LAW TIMES. 



t)c4i^6] 



35 



proper onn, the defendsoto, it is oonteoded, are not 
boiutd farther to siuwer bennae, in order to give Buch 
farther wiawer, they mnst make oertftia iaqairiea of 
their aerrMits or sguita, end it is iirgaed tbey are 
not bowid to do ao^ end that it ia anffioient for them to 
aajr that thej were not peraonally present when the 
acta iitqtured into were or were not done^ but that 
thdr Berraata or ageota were. In my opinion, that 
of ibwU is no excuae for' .net aiiaweriog. In niy 
opinion, a party ia not exoiued from anaweriaj; with 
regard tu certain ante by aaying that h« himself was 
not presont when tboae acts might have been done, 
but his aervaots or agwttv were, if thoae acta were 
auoh aa in the ordinary oourse of buainess would be 
dote by or be knowti to hia servants or agents. I 
think, howH\'er, tliat he would not lie bound to anawer 
aa -to' tliat which was only known to his servants or 
agestaaocideaUlly, and not ia thu ordinary ooune of 
boainen.'' Lindley, L. J., atp. 171, saya : "Itaeems 
to me that where a party ia interrogated as to mattets 
doa» OP omitted to be done 1^ hia agenta or aervanta 
in iUbfi coarae ol their emidoyineut, he does not aufii- 
oientiy aiunrer by sayiog that lie doea not kiww and 
that be has no information of the aubject. He ia 
boand ti go further and obtain information from auoh 
ag^ta or aervanta of his, or he must show some 
anffioient reason for not dcong it." Now thoae cases 
in my oputioB clearly settle this, that yon can only 
require the interrogated party to make inquiries from 
his eerranta or agents as to what his servants or 
ageots know sr did in the ordinary oonrse (rf their 
employmeat. In this oasc^ the doctor was un- 
doubtedly neither the aervaut or agent of the intorro- 
gated party, and was iiot ictLtig as auch servant or 
agent. Consequently, in my opinion, the plaintiff 
cannot require the exMutor to go to tlie doctor and 
find out anything from him. The second interrogatory 
asks what took plfwe when .the instructions for the 
will were given. The defendants have anawerad all 
Uu)/ know of this, and say that they cannot be re- 
quired to anawer further, and it ia on this answer that 
they have raised the qnestion of privilege. Now, the 
queation in tlus case being as to whether the deoeased 
had a testamentary capacity at the time he made the 
will and as to wbethw be was at that time aulyect to 
ud(Im influenoe, tlie most important materials which 
can be sabmitted to the tribunal which will have to 
deal with tlus oaae, to enable it to arrive at a decision 
on the matter, no doubt will be, I think, what woa 
said and done by the t«atator kt and about the time he 
was giving instructums for the will, and I have not 
the ahghteat doubt that there.is as to that no privilege 
wbataoevn, and that sofai aa ^qneetionof privilc^ 
is oonoemed the (Jaintifi would be entitled to get that 
information; but it hi^pfieus that the defondaots 
thennelvea have not got thia information, aud then 
the question arises which was involved in the oon- 
sidentioa of the first answep, and that is, can they 
bejMMnpelltfd togoand.makd inqairies of other per- 
sona whs were net thcsr agesita 'in order to <>nable 
them to further anawer the queation. Assuming for 
the moment that Hr. KUngender was the solicitor 



who acted for McHeckan in drawing up the will, Hr. 
Klingender was not the solicitor of Uie present defen- 
danta ; he was not doing anjrthing under their in- 
atruction, and aa be was neidier an agent or servant 
of their's I do not see how the present defendants 
can be required to go and ask liim as to what took 
place at that time. He would be under no obligation 
to tell them by reason of hia having been simply the 
solicitor of HoMeokan, and they would have no power 
to force him to tell them. The fact that Mr. Klin- 
gender happens also to be the solicitor of the defen- 
danta in thia suit makes no diSerenoe, it does not . 
make^ what he did when he was not their aolicitor, 
the acts of their aervant or agent. There are three 
other interrogatoriea aaked as to -when the testator 
executed the will and who were present at such execu- 
tion and in whose custody the will has ainne been; 
^e defendants have anawered these as far as tiny 
have any knowledge of tbemselvea. Then is no 
question of privil^ nuaed with regard to these 
intem^biries, but although Uiere is no qoeation of 
privilege raised the answer ia aa complete as the de- 
fendants can be coonpeUed to make. The aame answer 
will be given to the itii, 5th, and 6th iDterregatories. 
^e question of privilege has nothing to do with the 
matter at all, but the defendanla cannot be required 
to go to a person who was not their servant or , agent 
to obtain further information. The snoimona will be 
diamiaaed with £S 3a. Od. cosU. 

Solicitor for FlaintiS.— Herald. 

Solicitor for Defendants. — Klingender, Diokson, 
and Kiddle. 



(Oonun Hodges, J.) 



In rb Stkbbt and Cor. Linitui. 
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24th and 36tii June. 
Compatmsg Act 1890 (No. 1074) sec. 93— ^m( o/ oom- 
tribulorie* — Where (As Memorandum of Amoeiatw*^ 
autkoritea eharew to be itnted at a ditaoitnt, and can ■ 
be to iatuMi, and anjf pa-ton Uikinff tack ikaret^ it , 
twl Uahh topay anything on them. , . . 

Application on behalf of the official liquidator .to 
settle the list of contributoriea. It was sought to 
place O. R. Parsons and others on the list of contribu- 
toriea. The facts appear sufficiently from the jndg- 

Mr. Bryant for the offluial liquidator in support 
cited Browa'aoate 19 Beav. 97; In re Alinada attd 
TiriUi Coy. 38 ch. D., 415. 

Dr. Moilden for C. R. Parsons bo oppose cited 
Baron de BeviUe'a oate. L R. 7 Eq. 11 ; Im re Daglatxl 
Hail CoUiery Coy. I'.R- 5 Cli. Ap. 346 ; Watmrhouie v. 
Jamieaon, L.R. 2 Sc. ap. 2». 

Hia Honor said 1 will consider the matter. 

Hia Honor on the following day said :— Thiswasnn 
application on behalf of the official liquidator to settle 
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the liet of cxmtribntories in Street and GompKiiy 
LimiteJ which is being wound up. Mr. Chnrlea 
Bobert Pusons has been placed un the lii>t of oon- 
tribat«riee in respect of 1000 contribstoij and 4000 
■hftres whid) are described in the raster as fully 
pud ap. It is not disputed that he should be placed 
on the list of contribntorice in respect of the 1000 
shares but it ooDtesded that he ought not to remain 
on the list in reelect of these 4000 Bharm. The qnca- 
tion I have to determine therefore is whether or not he 
should remain on the list in respect of these 4000 
shares. He is on the register <4 the company as 
bolder cJ these 4000 iNtid up sliares for which he gave 
and the company received nothing. For the purposes 
of this judgment I assume thut he agreed to take and 
did take these 4000 shares. By what I may call 
daase IV of the luemorandnni of sssociatinn it is pro- 
vided that " The capital of the company is JB50,000 in 
in 50,000 shares of £1 each ; 3,400 of which are con- 
tribntiog shares and 16000 fully paid up aud upon 
which no calls shall be payable ; so that if one looks 
at the iiiemorandnni alone te see what contract the 
person who takn these shares makes with the com- 
paiky, it is clear, I think, that the company allots the 
shares to aperson and that person accepts the allotment 
without any oUigatioD to pay any money or cells on 
tbem ; and it the oontrnct be a valid one such person 
would not be liable to {lay anything to enable the com- 

Ssny to meet its liabilities. It is said on l>ehalf of the 
quidatar that the person taking these paid up shares 
is liable on them because the capital of the company 
is described in Che memorandum of association as 
being £50000 and the efTect of freeing hoMers of paid 
Dp niares fnMs liability on them would wake the 
oi^tal of the company £34,000 only. I do not think 
I am justified in taking part one of the cUnse in the 
memorandum. I think, I must read tlie cUase as a 
whole and reading it as a whc^e the capital of the 
company is sabrtaiitially £84000. Certainly, what- 
ever, be the real capital of the company tlie cUusc 
Btatuig what the ca|Htal is states that there are to be 
16,000 shares fully paid up and apon which no call can 
be made. I hsve no doubt, whatever, that the mean- 
ing <tf the contrsot is that s shareholder who takes 
tbeae shares is to be under no liability in tvspect to 
Ifaem. It is argued that even if that be so as between 
a shsrehoUier and the company yet the contract is 
ill^al aa regards third parties and the shares sre to 
be treated as not paid up at all. Reliance was placed 
Ml /n re Atmada and Tirito Company 38 ch. D. 415. 
That case decided that a company limited by shares 
under the Act of 1662 has no power to issue shnres at 
adiscotint so as to rendrr the shareliolde liable for a 
smaller sum than that fixed for the value of the shares 
by the memoTandnm of sssociation / and xnch issue 
will be invalid although the contract with the shan-- 
boldernnder which tlieshnres were issued hat bei^r^pa- 
lored under section 26 of The Gompaniea Act IK67. 
Tliii care does not govern the present case for it merely 
decides that the articles of Kssociation cannot justify 
dofiarture from the uiemorandum of association ; but 
it is no authority for the proposition that if the meni<»-- 



andnm astboriaee sharea to be issued at a diseonnt 
they could not be so issued, and no authority far the 
pn^Meition that any person taking these shnrea des- 
cribed in the memorandum (not t^e articles), as fully 
paid up, is liable to pay anytiiing rat them. Is there 
anything in the CompaniM Act 1890 which makes 
such a shareholder liable in tJie winding up for what 
he has not agreed to as between himself and the com- 
pany ! I ^ not find anything in ibo Act which 
impoMs Euc^ a liability on him, I can find abnndaBt 
suppwt far the deoinon InreAlmadamndl'iriloCom' 
pany case ; bnt I cannot find anything bi the Act 
which says that a shatrfiolder, who makes a omitract 
with the directors of a Oompuiy which the Directors 
are authorised by tJie memorandam and artjclee 
to make, should be aaddled with aoy liabilitj 
other than that which the contract he hw 
made imposea on him, 1 am tiiflreiore ci o|)inion that 
these shares must be treated as fully paid up sharas 
and that Ur. Pusona name is wrongly on the list of 
contributories in respect of tbeee paid up sharer 1 do 
not feel disposed to give any ooets. Here was agreat 
dispute as to whetiter Hr. Parsons agreed to take tlte « 
sharee. I have no doubt he agreed to take thou, but 
I have great doubt as to whether they wi<re validly 
allotted and as to whetJter the process of allotment 
was property gone through at any meeting of director* 
I have nodonbt he knew of their being {daced in his 
name ; he oertainly knew that in February, and as be 
denied having taken the sbares regularly or irregularly 
I give no costs. 

Solicitors, EggUHon Durham and Martin tot offitnal 
liquidator ; KUnffmdm; DIekton and KiddU for a K. 
Pars<»B. 



(Before Webb, J.) 

Sdttoh v. SAorm. 

24th August. 

Bides ofSuprmu Court 1884 OrdarXIV. r. 1— On&r 
Lir. r. 4*—irotwitiutanding Order LIY. r. 4" the 
time for delivering a d^/mee dou not rwn bttwem 
the time of the taUng OHt and tke hearing of • 
summona for Jinal jtidgmenl under Order XIV. 
Application on behaU of the defcndant for an ord«- 
that Uie judgment entwed for the plwntiff be set asid^ 
It sppee>mA that on liHh August the defandaat'a 
time for delivering a defence to the writ whidi wa« 
specially endwed had etapeed. On the IStli Angost 
the plaintiff served a summons for final judgment 
under Order XIV. r. 1, such summons being return- 
able on the 17th August. The plaintiff on the Utfa 
Angust signed judgment as for default in d^veiy of 
a d^ence. 

Mr. Di^ffy in support Hie time for deUvermg » 
defence does not nu between the time of the takioft 
out and the liearing el a ■ummoiH for final judgment 
under Order XIV. tfo(ton«.Jf«ubW.N.(1884)U;uid 
therefore the plaintiff sbovld not have signed judg> 
ment as on a default pending the hearing of the sam- 
moDS for judgment. 
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Mr. A ndenon to oppon. Ordor LI V. r. 4* providea 

that " Every samnKHiB diall 

opente ns « stay of proceedings from the hour at which 
it is sttendnUe. Provided thnt it ahttll b« l&wfnl for 
nny jvdgfl, if under special circa mstanoes he shall see 
fit, to <mler that any >nch snmmoDS operate as a stay 
of proceedings (roin the time of service." Thia mle is 
not in English Bales under which Hobton v. JUmki 
was decided, and nnder the Victoriin rule it is evident 
that the Fumtoons coald operate as a Btsy of proceed- 
ings only from ita return day. 

His Honor md : — Tliis questioi) has been decided 
in the case of Hobton v. MonJa, In that case Pear- 
son, J., says : " It seems to me that it would lie va 
abaurdity to hold that the defendant must put in a 
defenoe when the plaintiff is asking for final judgmunt 
on the ground that there is no defence. What is the 
use of the defendant's delivering a defence while the 
question is pending whether he is to be allowed to 
defend. Hy stroi^ opinion is, that when a summons 
ia taken out under Order XIV., the defendant ought 
not to put In a defmice." With these reuiarka T 
entirely concur. I therefore order the judgment to be 
set aside witii L3 3s. ooata. I certify for counBel. 

Solicitora, for plaintiff, Evatu and MaaUtrg; for 
defendant, Cohwm. 

(Before Webb, J.) 

Thb Cm NBsvapAPBB Company Limitkd k ANorutit 

V. Thk BvKKiiKi Stakdabd Nbwspapkr COXFAKr 

Limitkd aitd Othwb. 

Auguat 24th. 

Rute*of Suprtme Court \%^A Order XXXI. r. 11- 
ItUerrogatoria — The parly interrogating ia eniitled 
to have a dietinet tlatenunt on the /aee of the answer 
that the partg interrogated hae made inqviriee 
from hie tervantt or agente, and that after aucft 
inq*%iiea he ia uniAle to arUKtr aa to hia lenoicteitga 
it^ormalion, or beli^, 

Api^tcatioii on bebi^ of the defendants for furUier 
and better answers to intemgatwriea. The plaintiffs 
had instituted an action claiming specific jierformanoe 
of ao agreement for the sale of ^e Standard news- 
paper to the pUiatifis. tnterrogatorics were ad- 
ministered by the defendants for the examina- 
tion of Jamea McKintey one of plaintiffs and 
Duncan Lc^an the secretary of the plaintiff's, 
llie 7th interrogatory waa as follows : — "7. 
When and how did von respectively and when and 
how did the defendant company by any and if so 
which of ita officers or servants hear or receive any 
infonbirtioa that the defendant company repudiated 
the aald aigreement f To this the plaintiffs put in 
the Mlowing anawer: "7. To the 7th interrogatory 
we say that we never received any information that 
the defendant company repudiated the said agreement 
except by the omisakm and nqflect of the dcfeudant 
company to reply to a letter dated the 7th Feb. 1891, 
and wrttten by the deponent D.M. Lo^uion behalf of the 
plaJBtiffcompany nomipatingaa a oaotsor in pnnmance of 



the said agreemrait save aa aforaaaid we are unable to 
answer the said interrc^[atory from knowledge, infor- 
mation, or belief." There wore other interrogatories 
and answers which were the anbject-mattor of the ugu- 
mentbut they are not matorial to'this report. 

Mr. Higgina in support of the aummons. The inter- 
n>gatory reten specifically to other officers and aer- 
vanta and it waa the duty of the deponents to answer 
according to the information atid knowledge o! such 
other officers. A person interrogated ia bound to 
obtain the knowledge and information of hia servant 
or a^ent and it ia consistent with this answer that the 
plaintifib never sought the intormatitHi from any <rf 
the other officers or servants. The defendsnta are 
entitled lo have the fact stated on the face of the 
answer that the information afforded is that of all the 
officers and that inquiries have been made (rf all the ' 

J/r.i^ayM to oppose. Theplaintiffsdidoot specifically 
ask tor the knowledge and information of tiie other 
oflicera. It is to be presumed too ^at the informa- 
tion afforded ia that which has been obtained after 
making the requisite inquiries, the usual form ol 
answering has lieeo adopted and there is no preoed^it 
for setting out in the answer the fact that due in- 
quiriea have l>een made. Oounael referred to the 
fellowing cases, Attomeg Uanerat v. Reet (12 Beav. 60) 
SMahvxiirk Water Coy v. Quick (3 Q. B. D. p. 821). 

Mr. .ffi^n«inre]ily referred to amy, on TMwotwry, pp. 
75, 141, Raebotham v. Shropakirt Union BaHwaj/t and 
Canal Coy. 2-1, Ch. U. 110); Mclntoih v. Gnat 
Wetlem BaUway Co., 4 U. and S. 544 ; Boldtoui v. 
Fiaher, (10 Q. B. D. 161. 

HlB Honor said : — The plaintiff objectB to anaww 
three intarrogatories. [Uis Honer read the aevmiUl in- 
terrogatory aud the answer thereta] It is objected to 
that answer that when a company by ita secretary is 
interrogated which ia the case here, it ia not sufficient 
to answer as to knowledge, infonnation or belief, but 
that it must allege tliat the pM'ty answering bos la- 
quired tA tiie officer i)f the company who might be able 
-to ^ve information and faaa been unable to get in- 
formation. The question ia whether that should 
appear on the face of the answer. There is no doubt 
wluttover that a company intorrogated thnmgh its 
secretary or manager is bound to inquire of odier 
officers who may be able to give information ot the 
matter of which discovery is sought. Ts it thmi to be 
assumed when the secretary says tiiat he cannot 
answer from information that he has made those in- 
quiries? In mv opinion the parties are entiUed to 
have a distinct statement of the uiquiries having been 
made on the answers and then a statement that the 
party interrogated after th'iee inqnirieo, is nnaUe to 
answer as to his knowledge, information, or beliel 
The case of McJntoah v. G'reat Weitern BaUvxny Coy. 
(4 De. O. and S. 544) goes to that extant and Bray in 
his book on Discovery speaks of it as a moot point 
and there seems to be no distinct jud^nent upon tiw 
point. If the matter were rea inlegra I think that 
the party interrogating is entitled ^to have the stat»- 
ment on the faoe of the answer in order that Ite may 
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kiioir ttkikt .tbe parties tiave taken steps to have the 
infMiliktioii obtained. (His Honor then dealt with 
the Training intorrc^tortea aiid answers which are 
not intiteriKl to this report). 

Solicitors for plaintifTs, Uaden Smith, Tarry £ 
Jamei ; solicitors for defendinta, Woolf£ Destr^ 



SUPREME tOCRT 8ITTTNGS. 



I: . <Befor« HodgM, J.) 

Hpaloiku and othiks v. Bailkv. 

— Jnly, 16. 

A nhtaineii twojudi/meiiU agmtttt B. in the New South 
WaUi CourU. Shortly after IS'b ettaU wot teqnea- 
tn^^and A proved for the ainouttf qfhii jw/gmenu 
tipda B'» eHfUe. Svbaequentty A brought att aetum 
ul lA^ Snjireme Court of Victaria on these ItBv 

UM, that M aU pertmit were prohibited by the law 
of 'ly<rW South WaU» from bringing aclicmt againel 
oh iniiolveiU andae tfem South Witlei was the forttm 
of'the obligation th»r«fore the debtor eouU not be 

Tbe plaintiflb by specialty endbrsbd writ cUinied 
£129 15. 98., beinff the sinotint recovered by the 
plAintiffs against ^ defendant onder a judgment of 
th^ Supreme Court of Uie colony of New South 
WnlfV snd Dnder a jndgnient of the Metropolitan 
and Hnoter's District (>>uit Of ^ew South Wales, 
dat«d TMpectrvely the 12tb day of April, 16S7, and 
tbeTtfcof April, 1897. 

AUliJsntars.— Amonnt recovered by the plaintiffs 
BMintIt tbe defendants trndei* jndgii&ent of Supreme 
Co«rt of New Soutl) Wales, dated 12th April, 1887, 
£65 14s. lOd. 

Amount of taxed coats recovered by the plaintiffs 
BsaitiM tbe defendant Under said judgment, £49 lOs. 

lid: 

AntOtwt recovered by the [JaiiitiHf against the de- 
feirdttnt in the Metropolitan nnd Hunter's District 
Oimft, holdeh at 'Sydney in New South Wales, jBlt! 
19s. lOd! 

AnMmnC of costs recovered hy the plaintiff against 
the defmduit under said judgment, £1 10s 2d. 

TotAl £123 15s. 9d. 

lite defence stated :-'(!.) That thedefendantdid not 
rddfit any of the all^fations of fict contained 
the Matertients of daim. (2.) In the attemative the 
drfetiditaC s^d thAt ttven If the said Judgmenta were 
obtained higamst him as all^^, which he did not 
admit, he became insolvent under tiie meaning of the 
Stattttuln foreeconcerhinft insolvents in the colonyof 
New SoOth Wales and the plaintiffs {>roved for th« 
raspeetive ftmotints of their alleged claims on the 
esMte of fhedefimdant and that the alleged c^tuse of 
aoti&n in the stntemeiit of claim mentioned, accrued, 
if B('idl,"4hiob be does not admit before the do- 
feaOult M> beeanie inMrfvoBt, ' 



Tbe reply ; — (1.) Joined issue ; and (2) plaintiffa 
objected tbat paragn^h 2 d ttie defence, even if traei, 
affiirded no answer to the plainti£h' clum, inasMndi 
as DO facte were allied which sliowed either a dis- 
charge of tbe claims or demands sued tor, or that tbe 
plaintiffs were in any way prevented from enforcing 
those claims or demands in this action. 

The following facte were admitted at tbe tri^ : — 
By the defendant 1 (I.) Tiiat tlie plaintiiDt did, on or 
about the Tth day of April, 13B7, obtain in the 
Hetropolilan and Hunter's District Cuurl^ hoUen at 
Sydney, judgment against tlie ilefeudmit for the aam 
(rf £18 199. lOd. and £1 lOs. 2d. for :Uun1 ooate 
amounting ti^tlter to the sum of X20 IOb. 

(2.) That the plaintiffa did, on the 12th day «C 
Iprif, 1887, obtain in the Supreme Conil of Vew 
South Wales judgment aguiost the defendant for Uie 
sum of £63 Us. lOd for debt and -£^9 lOs- Hd. for 
taxed coste. making t<^^lier the sum of £lUii 6s. 9d. 

(3.) That the two said several jodgmeats still re- 

ain unpaid. 

By the plaintitb :— That aabw<ittent to the dates 
of the judgments recovered sgainat tiie defendant bf 
the plainti^ the estate of the deCendaiit was oom- 
EMlsorY aequeatrated in the colnny of New Soo t h 
Vales on the IDth day of ^pril, 1887, in aooordanoa 
with tbe laws relating to insolvency iu the said txriony, 
and the plaintiff proved upon the eatat« of tbe defen- 
dant for ihe amonnte of -the- judgments now soaght 
to be recovered in this action, 

Mr. Mitchell for the plaintitb. — Tbe faots are all 
admitted and what the Court baa to^eonsider isapaia 
question of law, vik., can the j>lsiiitifi<i maintain this 
action notnithstanding thst the defendant's eatate 
has beet) vompulsorily sequestrated iu New Sovth 
Wales, and Uie plaintiffs havt; proved thereon for 
the debt tlie sulject matter of this action. I submit 
the defendaiit will have to show that ibo ina^veoc^ 
disdiatX^ b'!" '■'O"' tlie debt Jones u. lliV, L,B. 5* 
Q. B. 230. 

[Honan, J, — What about thoae sectiona in the 
Now South W^es Act that stop all actions npon the 
insolvency of the insolvent.] 

Those sections merely say " stay " all action^ and 
the same class of sections ^pear in the I'^ngli"!* Act. 
If your Honor would took at the New South Wales 
Act, 5 Vict., No. 17, s. 97, your Honour will see 
wbat is the effsot of a discharge. I would alaoneter 
the Court to suit v. MeSenry, L.R. S, C^F., at pp. 
228, 234; and The National Sani v. Pbimmter, 8 
W.W. and a'B (L.), at p 167. Beforethe Jndieaturo 
Act this defence might possibly have been allowed m - 
aplea in abatement. Buflen and Leake itheditioi^ vol. 



II, p. 24. ' The Court will not allow snofa adi 

a matter of course ; the defendant must sWw vary 

good reaso)is why it should be allowod. 

Mr. Custen, for tjie defendant. — The deiandant 
relies on two pmnt^. First, that he is discharged by 
the plainti& having proved on tbe eatateforthw'rd^it ; 
and, secondly, the plaintifh by proving on tbe MtatA 
have elected to recover in that way, aa4 are Aewluiii 
stof^ted from proceeding in Ihii aolioa. t ^iot , No. 
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17, s. 30 nuikeB h judgment debt proraUfe in in- 
■olvencj, »ud aeution SI provides that no action ahtll 
bo brouglit. 

TtM K«n»nl pHn(^)« is Kid down in Slory't Cimjtiet 
o/Imuh, Bik Sdititm, 381. The raa) point ii. would 
tbit be a good defence in Kew South Walea, and I 
MbndtoQ Ma 31 of & Vict., No. 17, it wonhV. I 
would rrlnr ttie Oonrt to QueKn v, Moiuon, 1 Knapp 
at p. MS, it ^ errti to in note on Rboartft t. Bontady 
a caM OB al^ ftwra with tfaia caae. The diMturge of 
an inaolrflnt under bia own nxnial ftinim i« a dis- 
chaqge in tiM JBuf^Iih Court, Wftlak^a International 
Jamo, mo. 880. Secondly, I aubmlt that tbe pUintiAb 
baring elected tabe latieAed with the dividend they 
would get by proving on the' est«te, they are eet<^ped 
from maintaining tfali action. PhiUipt v. AUett, H B 
and Crefl. 477, and at p.p. 484, 480. 

[HoDon, Judge. — ^Riat cam seems to me only to 
show that if the defuidant is discharged in New 
South Walea be is discharged here] I would aim 
refer the Court to Gla- v. Keogh. 4 W.W. and 
A.B. (L.) 1*2, and to ExparU RabtrU, L.R. 20 Eq 
Ow., 7S3. On these grounds, and especially oo the 
oaM of QwAm v. 3foMKm, I submit tfaat the de- 
fendant Is entitled to judgment. 

Mr. Hitchrll, in reply. — Bankruptcy causes a 
stay of action, but it is not a dischsrge, at most it is 
an interference with the procedure. Ilie Courts have 
decided that they will not stay actions eroept under 
oertsin cironmstances, even though an action on t' 
same claim be pending in a foreign court, 

Cvrad Vult. > 
Sept 1. 

Hk. Justiou HonoBS. — The pkuntifis bring thisi 
aotirai (HI two judgments obtained by them agunst 
the defendant in the Courts of New South Wales.! 
11m iletendant answers that he is Insolvent within the- 
meaning of the Kiiw South Walee InsolYeooy Act, 
and (hat his estate had been sequestrated, snd thnt 
the defendants have proved for their debt, end he con- 
tends that this is an answer to the action. By sec. 
64 o# the New South Walea Act, inaolvency divests! 
all Um pfuperty of the insolvent out ot the inscdvont, 
•Rd vests it in the Chief Commissioner ot Insolvent 
Sstatea. By a subsequent section nil actions against 
the InaolveBt are stejed, and all persons are prohibited 
from bringing any acbinn against the insolvent. It 
fuiUiei appears that there is no proceeding of any 
kind that can be t*k(-n t^ a creditor to recover his 
debt; Hw only remedy a creditor has is against the 
estate of the debtor, and although tho Act does not 
'* ' pt the del tor until he get» his certificate, it 
s the eteilitor eueing the debtor by any remedy 
y kiu^ and m New South Wales, is tbe forum of 
tho eb^ai^on, and as in the Torum of the obligation 
n* pfoeecdings of any kind can be taken against 
the debtor, therefore the del>tor cannot ba sued 
here; That view, 1 think, is Bupporl«d by the case of 
XOu V. McHmvry, L.H. e C.P,, 328. For in the con- 
sM s r ed judgment itf that case ^«/iit v Motton, I 
Knapp, p. ^1 14 leterred to and recognised. I' cannot 
I tb»t case from this, and, therefore, I am 



of opinion that the defendant is entitled to judgnent 
and will enler up judgment for the dofuqdiint, Fith 
costs, , \^ 

Solicitors for the plaintiff, Braham and. Pir^ni ; 
Solicitors for the defendant, Gaunaon aid Wallneti 



SITTINGS IN BANCtJ, 



(Before Higlnbotham.a<T., Wehb and Hood, J. J!) 



MODNTAIN BoHRfl UiHD AHD iKVEnMBMT Oo.. Ll>. r ' 
HaBSUALL and OrKKRS. 

— 5,8,9Juii'e 

Cofitpany Mem&randiisn of Aaixiation—vftra vim. 
TAs mmaortMutunt oftutoeialio.t it the eharter qf oom- 
paniet regintertd under tiui '• Comjianiet Aqt 1H90 " 
and any aonlraet or any moUtr not includtd in l4« 
tn«nioran(fuin, tnkieh i» to eoattain tht olf)Ml$ far 
iMieA tAs eompuny it ettablitJiad, m ultra virea ^tka 
diraetorM, and data not biml lAa eompanj/, and tuing, 
in ita ineaption, void, it eannot b* ratified. ■ 
Action instituted by The Mountain Homes IaiuI 
Investment Company Limited against John Marshall, 
Samuel Gardiner and Granville Sharp Price ; the. last 
two named defendants. were sued as the trustees of 
the insolvent estate of Harold Sparks, whose eetsie 
was sequestrated on the 30th August 1889, The facts 
were as follows :— On the Slat July, 1868, Mantiall 
and Sparks purchnsed by a writtwi cmitract frofui one 
Walker certain land at Sandringham upon certain 
terms, which it Is not material to uiis rep««t to state. 
Un the 24tb April 1889, Sparks deposited with one 
J. M. Smith various securities including, the above 
mentioned contract to secure repayment of a certain 
advance. On the 29th Nov., 1889, the bm^ advanoe 
and tiie benefit of all Becurities Ufr the same, were 
transferred by 3', M. Smith to the plsintiff by .de^. 
The objects hir which the plaintiff oompanywas esUb- 
lished, as disclosed ' by its memorandum of spytr^n 
tion included the following :: — (1) Topnrclwse, aoqof ee 
take in escbaiige, find hold freehold or leswhold. bud 
as may be deemed expedient from time to time ; (7) 
To m^e loans or advances upoit freehold s^nritiee 
and to accept and tiike sucli securities aqd assurmo^ 
therefor ss mny be considered necessarr or (ulvuable 
and to negntiHtt! logins of all desoriptfons upon any 
terms as to profit on' remuneration ; (13) Xo,do,all 
such other things as may ^ incidental or po^diia^e 
to the attauimeut of the abo.ve ol:^ects. . < . ^ , ' . 

Hie plaintifT claimed winter nfiaj, a,d)re|Cti<^ to nte 
defendants Gardiner and price to ^o.^l •tieb^.th^ijpgs 
etc. as may he uecessary tq enable the phuntt;^ \^i9(*' 
the benefit of its security over thf^lf^ :Vi qwi^w: 
an injunction restraining Msrsht^)! wi^ ,ijmwig,,wilh 
the land ; sale of the land : aivl aopoupljsi . 7p?. 4"f^' 
danta, in tiieir respective defenoiea, objucte^ that .the 
contract of the plaintt^ wi^i ,J. M. <Smttl) was yqi^ tw 
being uUra virti ot the plaintifT. i : Vii. 
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Mr. Itaaet and Mr. Wei^l for Appellant (plaintiff) 

The company was empowered by its meinornndum 
ot asaooiation to do the following thitigB '.^(1) To l>uy 
a, debt ; (2) To take a security over real eatat« ; 
(3) To acquire any iot«rest in real estate ; (4) 
To take collateral security to a Ician on a mortgage o( 
real estate ; (5) To bay promisaory notes; (6) To do 
all acta inmileDtnl to the objects for which the com- 
pany was formed. It is 6nbmitt«d that what the 
oompany purchased was an intereit in freehold land. 
(Webb, J.— No, only a right to an account^ not to 
an Interest in the land.) Buying a debt is included 
in clauM 7. (Webb, J. Bnying; a debt it not making 
a loan. Hood, J., How can it be said that the plain- 
tiff lent money to Sparks f) There can be no differ- 
ence in its going through the hands of Smith ; it is 
like taking a tmnsfer of a mort|[age. (Bood.J. Are 
not the words of the memorandum to be strictly con- 
strued as against the directors 1 ) The company is 
empowered to do the particular set or anything inci- 
dental to it under clause 13. (Webb, J. You must 
get the print^ipal, before jou get anything incidental 
to it) 

Mr. Tapft (and Mr. Bryant) for tiie respondent 
(defendant) Blarshsll were not called npon, 

Mr. GMnnilk (and Mr. Agg) appeared for the rp- 
spondeata (defendants) Gardiner and Price. 

The following cases were referred to : — Aihbvry 
Baihoay Carriage and Iron Co. v. Riehe L.R. 7 E. 
and I. App. 6K3 ; Jokru v. Balfour 1 M^^onen's Com- 
pany Beports 161 ; AUomejf-Geyierat v. Great Xaatem 
RaUway Company ; fj App. Cas. 473. 

HlOiNBOTHAU, C. J. — This is an appeal from the 
judgment nf Hodges, J., dismissing the action without 
ooata. Tlie plaintiff company, being a company 
registered under The Companita Statvte, i 864, chunied 
anongst other things to be entitled to a one-lialf share 
and interest in certain laud bought by the defendant, 
Marshall, and one Harold Sparks, on July 31st, 1888. 
for the price of £17S4, a portion of which wax paid 
by Sparks. In pursuance of an agreement, dated 
Maroh 26th, 1889, Sparks deposited with John 
Hattbew Smith various securities, including the con- 
traict for the purchase of the land, to secure repay- 
ment of advances to him by Smith. On Novembei'29th, 
1889, J. H. Smith and the plaintiff company executed 
an indenture whereby, after riMiting that the sum of 
£4146 U. 9d. was owing to J. M. Smith by Sparks, 
on the security therein mentioned, and that the plain- 
tiff omnpanr had agreed to pay the sum of £4062 ^s. 
9d. to J. M. Smith upon having a transfer ns therein- 
after mentioned, it was witnessed that, in considera- 
tion <d the sum of £4062 2s. !ld., of which £1000 
was pud in cash, and tlie balance by the promissory 
note of the company. -1. M. Smith did thereby 
assign to the company nnd its assigns the sum of 
{£4146 1b 9d., owing to J. M. Smith on tlie security 
before mentioned, ami nil intenat duo and to become 
due for the same, and the benefit of nil securities for 
the fKme, as set forth in the first ami second 
schedules, and nil the right, title, and interest of J. 
U. Smith thereto. 



The deed also contained a covenant by J. H. Smith 
that he would at all times, on a reaaonaUe raqnoft 
and at the expense of the company, make, sign, and 
execute all other deeds and asBurances for the bsttfT 
or mora satisfaotorily granting, transferring, and 
assigning, or otherwise assuring the said moiieys and 
premises and every part thereof to the company. 

The defendant, Marshall, in his defenoe gives notice 
that be would object that under the Memorandum and 
Artiulee of Association of the plaintiff company it had 
no power to puraliaae a del4, or to take any sooh 
assignment, or enter into any such agreement as that 
mentioned in the 6ftb paragraph Of the statement of 
clum, namely, the indentura of Nov. 29th, 1882. 
The other defnidanta, who are trustees of the inaolyeot 
estate of Sparks, in their defenoe isise a similar objec- 
tion. The learned primary judge applied the rule laid 
down in the Aahbury Bailway Carriageand Iron Cog. 
Lid. V. Eichu (L. R. 7 E and I, App. 653). It was there 
held that the Mmnorandum of Association is the 
charter of companies roistered under the Trading 
Companies Act, and that anv contract or any matter 
not included in the memoraDonm, which is to oontain 
the objects for which the ccmpany is estabUehad. is 
iiUra oiret of the directors, and does not lund iJie 
company, and being in its inoeption void it cannot be 
ratified. The primary judge ruled that the contract 
between tbe plaintiff company and J. M. Smith con- 
tained in the deed of Nov. 29, 1889, was made by the 
directors of the plaintiS company upon a matter or 
for an object not included in or warranted by the 
lucniorandum of the com|iany, lUid tliat it was, there- 
fore, ultra virat of the directors, and tlie plaintiff 
company could net muutain this aotim upon it 

This decision is now appealed againsb In con- 
sidering the arguments now adduced to us in suMMrt 
of the appeal we think that they must be decided by 
the facts of the case as they are stated in the deed (Mf 
November 29, 188LI. It is not suggested that thia 
document dees not contain the true facts of the case. 
It is consisteDt with the oral evidence given at the 
bearing, and it is unnecessary, the facts being plain, to 
inquire into the probable motives ot the partiea. The 
transaction between the pi sin tiff company and Hr, J. 
M. Smith as disclosed by this document, was a pur> 
chase by the plaintiff OMupany from J. M. Smith of 
the Fccurities ha held from Sparks in consideration of 
the payment by the plaintiff company of Sparks' debt 
to Smith. Did this transaction come within any of the 
thirteen objects for which the plaintiff company w&s 
established, as snnounced,tn Ha memorandum of assoc- 
tion 1 We are of oinnion thai it did not. The [rar- 
ticular arguments addressed to ns in support of tbe 
appeal wore these. First it was contended that this 
transaction came within object No. 1 of tbe company, 
namely. 

To puTcliBM suqube take iu exchangs and hdU frashold or 
lenBehoid laiid u may be deeniod expedient fnun Unia to time. 

Now the plaintiff company did not aoquire any free- 
Itoldlandby its agreement with J. U. Smitli. All 
thtit it acquired with respect to the land iK. wbicli i^ 
claimed to have a share was the bare right to hold the 
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contract for the purohue of that Und until the 
amount tlMt had been advanoed upon it wu paid. The 
uoiitracti'self wartnot assigned to the ptaiotiff com- 
pany, bat only J. M. Smith's right as pledgee to retain 
it and the oUier securitiea on deposit to secure the 
repayment of the amount he had advanced to Sparks. 

It was next argued that the case came within the 
object stated in the 7th paragraph of the meinoran- 
dnni of asBociation, which is in these words : — 
" To mkke loan* or &dvMtOM upon freehold or leaiehtdd 
■ecaritiei Bnd to anwpt and take wich •ecnrltiea and uinr- 
uioaa therefor u may be oooddered neoeMary m advisable 
and to negotiat* loant of all deecrlpUons upon any terms u to 
profit or remuneratkiD." 

It is said that the terms of the deed are consistent 
with a tranaaotiou founded on the loan by the plaintiff 
company to Sparks, namely the transaction by which 
on an application l^ Sparks the company would 
advance money to himtopay offhisdebt to Smith and 
take a tranraw of the securities. And if it had 
appeared that such agreement had been made in fact 
with Sparks, it is not improbable that it might be 
carried out in the terms of this deed. But an exam- 
ination of the evidence shows that the whole traosao- 
tion was one of purchsse of the securities from Smith 
only, and not from Sparks through Smith, and that 
Sparks had in fact nothing to do with it. The dealing 
being one between the plaintiff company and Smith, it 
was certainly not either a lonn or an advance ,' it was 
a purchase from Smith of Sparks' debt to him. 
Even if it could be r^rded as a loan, or advance, it 
was not a loan or an advsnoe on freehold securities. 
The deposit of a' contract to purchase land 
cannot properly be called a freehold security in the 
sense of creating by way of security any right to or 
inteiMit in the luid itself. 

It has been argued further that the case comes 
within the abject stated in the ISth paragraph of the 
Memurandnro of Association, namely : — 



The memoiandnm must be construed as a whole in 
a renaonable way. Johns v. Ba^owr (1 U^onen's 
Oonipany Reporta 161). If the execution of the 
Indenture of Nov. 2dth, 1889, oould be shown to be 
reasonable and conducive to the attainment of any one 
of the previously enumerated objects of the plaintiff 
company, the deed should be upheld ; but the transac- 
tion does not come, either ezprtmly or by reasonable 
implication, within any of the previously enumerated 
objects. It must, therefore, be deemed to lie a tran- 
saction prohibitad by the Legislature. Attorttey 
General v. Great Eattem Bailto^i/ Coy. (5 App. Cas. 
47!t). And the act by which it was sttempted to be 
carried out is not an act authorised by the 13th para- 
graph of the memorandum. 

I^atty, it has been contended that the transaction 
is outside ol t^e rule in AsUury Xaibeay Cart'iage and 
Iron Company v. Bicha (L.B. 7 E and I App. 653) ; 
that the fdaintifl company has acquired by conveyance 
frvim J. M. Smith, and not by contract, certain prope^y 
which it is empowered to hold, and that Marshall 



holds that property, namely Sparks' half share of this 
land in trust for t)ie company. The answer to this 
argument has already been given. The deposit with 
the plHintiS' coiiipauy and the uontraot for the purchnse 
of the land in which Sparks hod a share did not confer 
on the plaintiiT company any right to, or interest in, 
Sparks' share, or any chum sgainst Marshall, who 
holds possession of Sparks' share ; it only gave to the 
plaintiff company the right which J. M. Smith bad, 
namely, the right to hold the contract as security for 
the repayment by Sparks of the amonnt advanced 
upon it. Moreover, ne are of opinion thnt Marshall 
oould not be held to be the trustee for the plaintifF 
ooiupany of any interest in this land, seeing that the 
interest, if it existed, sprang directly out of a contract 
which the company was incapable of entering into. 

The learned primary judge was substantially right, 
in our opinion, in the principle of law and the rales of 
construction which he applied to the decision of this 
case. The sppeal, therefore, will be dismissed, with 
costs. 

Solicitors for plaintiff ; — (sfipellant) £Ui$oH & Simp- 
ion, for defendants (respondents) ; — Dixon & Brakatn 
& Pv^ni. 



(Before Higinbotbam, C.J., a'Beckett, and Moles- 
worth, J.J.) 



Re Htebb, an Iksolvrkt. 

18th Aug. 

Inaolveney Act, 18*10. — Pmoen o/aJttdge o/lluCourt 

of Ituolvenejf. 
A judffe of the Court of iTttolvency, as well as the Court 

Iff Appeal, is under no obligation, tht)ugh ^s has the 

pouier, to »el aaide an order of sequeelralion, vAich 

is bad. 

Appeal from an order made by a judge of the Court 
of Insolvency refusing an application to set aside an 
order of sequestration. 

[The facta appear in the Judgment.] 

Atr. Eiggina appeared in support. 

HiiiiNBOTHAM, C.J. — This is an appeal from an 
order made by a judge of the Court of Insolvency 
refusing sn application to rescind and set aside an 
order to sequestrate dnted the 1st of June, 1674. Thst 
was sn order foanded upon a petition for the seques- 
tration of a partnership, J. D. Myers and Co., which 
consisted of 'two partners, J . Myers and Joseph Davis. 
Mr. Davis left Victoria on let of March, 1873, and 
returned again in April, 1878. In the meantime, and 
during his absence, on the Int of June IS74, his 
partner presented this petition for voluntary sequfi^ 
trstion. That order for sequestration was clearly a 
bad order, as the petition was presented by one only 
of the partners, in the name of the firm, one only 
being at that time within Victoria, and therefore not 
constituting a greater number of the partners of that 
firm. Mr. Davis retnmed to Victoria in March. 
1878, and from that time down to the date of this 
application he took no steps to relieve himself from 
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the consequences of tliis iiivniici order of se([UMtmtion. 
He now applius to the Court of Insotv^ncv to rescind 
that order, and he has hnd no difficulty in showing 
thftt the Older was bad, and the learned judge below 
acted upon the concluBion that thnt order was bad. 
Mr. Davia applied to the learned judge of the Court 
of Insolvency to set aside that order, and he now 
appeab to this court on two grounds. It is contended 
that he has a right to claim a rosciesion of that order 
of sequestration on the ground that it is bad. There 
can be no doubt that the learned judge and this court 
of appeal have power to set aside or to amend that 
order, but I do not think that it has been shown,, or 
th&t it could be shown, that this court is under any 
obligation to set aside this bad order, and therefore 
this appeal must be dealt with as an appeal from the 
discretion of the learned judge of the Court of In- 
solvency. In that view the learned judge has stated 
the grounds of his decision, which appear to us to 
have very great weight indeed, and to support his 
judgment that the Court ought not at present and 
under existing circamstancea to exercise its power to 
reacind the order made. Mr. Dsris has been 1 3 years 
in Victoria, and has been enjoying the protection 
affi>rded by that order during all that time ; he offered 
uo explanatioit nr reason which induced him to 
wait for all this time. We are of opinion that an ap- 
plicntion ot this kind should be supported by reasons 
for the delay, and by steps to give notice to all per- 
sons who might have rights under that sequestration. 
Every step should be taken fully to satisfy the learned 
judge on all Facta known to Mr. Davis, and which 
should be explained by him. We are not prepared to 
say tbabfthe learned judge below has exercised his dis- 
cretioD improperly. The appeal will he diamisspd, 
but without prejudice to the appellant to make further 
iq^cation if be should so desire. 
Solicitors. — Braham<t Pirani. 



(Before Higinbotham C. J., A'Beckett and Males 
worth J. J.) 



Hethekiikiton v. Drirdoll (thb Board of Land 
AND Works Oabnishrrs.) 



19th August. 
yiuMcM Aet, 1890 ^.,S. 117, llf*, Ul.—3feanUu, 
aggrieved — debla ounng or aecruiuj/. The debtor 
nproeeediag under U.S. 117, 118 of the Jiaticeg Am, 
1890, may u6tatn an order lo review the ifamiiihee 
proceeding under S, 141. WTien the payment of 
money i* dependent upon a condition predednnl 
thejvnal eertifioiUe of an architect, no allachabfe' debt 
w conelitvied until the architect's eertyieate is givmt. 
Order to review an order of justices. 
The order to review was entitled in the matter of 
the Justices Act, 1890, and of an application there- 
under of Phibbs Hetherington, for the attachment of 



debt, wherein the said Phibbs Hetherington- was com- 
plainant, John Bernard Driscoll was defendant and 
the Board of Land and Works, described as the Pohlie 
Works Department garnishees. 

The order to review hail been obtained by the judg- 
ment debtor, Driscoll, and the ground upon which it 
had been obtained was that there was no evidenoe 
that the garnishees wore indebted to the said< John 
Bernard Driscoll on the 17th March, 1891. Phibbs 
Hetbenngton had obtained an order nin on 
the t7th March, 1891, for the attachment of debt, in 
a court of petty sessions, calling upon the Bnard of 
Land and Works to attend on the 24th March, 1891 ; 
Ijsequent proceeding was adjourned until the 
9th April, 1891, on which day an order was'made for 
payment by the garnishee to Hetherington of £8'fe, 
^d., the amount of an order made against l>riscoll and 
' 1 favour of Hetherington. Driscoll had entered into 
contract with the Board of Land and Works accord- 
ing to the terms of which payments were to be made 
at every 30 days, as the work contracted to be done, 
proceeded, on the certificate in writing of the stiperin- 
tending officer at the rate of 90 per cent on tbe value, 
in the judgment of tho superintending officer, of the 
work actually done , the balance due, after the 
superintending officer should have certified under his 
hajid that the work had been finally and satisEactorily 
completed, and that such balance' was due to the con- 
tractor was to be paid over on the expiration of 14 
days from the date of the certificate. It appeared 
that on the 17th March, 1891, the final certificate hnd 
not been given by the superintending officer. 

Mr. Denietoun Wood appeared in support of th« 
order to review, and also on behalf of tiie Board of 
Land and Works 

Mr, Woinariki showed cause. There is a pre- 
liminary objection to this ordor ; it has been obtaiDftd 
by the debtior, the person against whom the original 
order in the police court was mode ; the judgment 
debtor cannot obtain an order to review a gamiabee 
proceeding; Soberte v. Death 8 Q.B.D. &1»; Ifick- 
lingv. KeUy 11 A.L.T. 168. Edward* v J<me» 14 
V.L.B. 224 were cited. 

Mr. Denietoun Wood contended that if the judg- 
ment debtor could show a " grievance " he oaAie witJ»- 
in the terms of section 141 c4 the JuiiiiKe Aet, ltt90. 

The court decided to hpar the' order to review. 

Mr. Woirtairski, in shoiring obose' on the merits oov- 
tended that tbe mon«y' eotnlng' tw Uriseell at the tieae 
of the order ntm beingf Made iTT' the Police Court ««■ 
nn attachable debt. 

Mr. Denietoun Wood, In rflplj' : There was no- debt 
owing or accruing dnft'tn the jud|[ment deUtor antil 
the certificate of fh» ait^rlMttWdtng offieer of the 
Board of Land and Workshad' been giveo'; tb«i cer- 
tificate had not heeD< g^en< nntil some time alter the 
date of the order nfeii in tti» police court; the debt, 
therefore, could not have fceen atlbohed. 

Per Curiam. Thti Mder nrast be. mode sriMoiute 

Solicitors in support : Pott* : to-opfwe, M'FtMrlmte 
and Tolhwst. •-' 
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(Before HigiuboUiam, G.J., A'Beckett, lutd MoW 
worth, J.J.) 



MuRPHT V. Leu. 

21 Augaat. 

PoUc« OffencM Act I89u «. ^—Bye-Laiu— Hawker— 

Linger or Loiter. 
A bye-lavi oj the city oj Ballarat provided as follows .- — 
" Avy pernon offering for gate any commodity in any 
ttreel of On: dty shall fwt linger or toiler in 
such street nor occupy any fixed stand therein, 
bat nhall ke^ moving along guch street on the side 
ihm-KQf sitnate on his left hand, at a reasonable walk- 
it^ l>aee of not leas than one mile per hour and shall 
ttot Iraifel the same road, gtnet, or patltwat/ viore 
(Aon once in tlie same hour." 
Held by llie innjority oJ the court (J/iginbothani, C.J. 
disserUienle) 'hat a hawker reinainivg for 35 mimUei 
in the same place does not comply with the regulation. 
Order to review an order of juatices fit Ballarat. 
[The .factB appear in tli,e juJgaieat.] 
Mr. Box appeared in suiiport of the order to roriew. 
(T)iere naa no appearance to sbow cRuse). 
HiGiNBOTiiAH, C.J, : — Order to review an order of 
justices diBmisuing iin information charging tbe 
defeod^ot for tliat he being a person offering a certain 
gommodity for sale did linger in a certain street, to 
wit, Sturt-Btreet, Ballarat. T)ie chnrge whb brought 
for breach of a regulation of the city of Ballarat, made 
under section 6 of the Police Offences Act 1890, for 
keeping order in the carriage and footways and jiublic 
plaoes in the city of Bnllsrat, and for preventing any 
obstruction thereof. The regulation was in tKe fullow- 
ing terms : — 

". Any -person offeriog for sale any (xiniiuuility in any street 
of the city Bholl not Iiiia;er or loiter in eurfa street nor occupy 
»ny fixed stand therein, but shall ki»p moving otmg such 
street on the side thereof altnate on his left btmil, nt a reason- 
ablfl walking pace of not le« than one mile per hour, and 
ahall not travel the same road, street, or pntliwtty more thiin 
once in the same hour." 

Eridence in support of the charge was given by Con- 
stable M'Kenzir, who deposed tliat on the 24th Mnr«h, 
1891, at 5 niiiintea to 5 o'clock p.m., he saw the 
Bcaused, Thomas Lee, standing at the corner of Gren- 
ville and Sturt-streets, in the city of BH]|«r»t, with his 
cart, containing Iruit ; that the accused was standing 
alongside hia fmit cart conversing with siime people ; 
that be watched tlie accused for 35 minutes ; and that 
during the whole of that time the accused remained in 
the same place ; and that he saw the accused serve at 
least one customer. No evidence was offered for tlie 
acoosed. The roagutrates dismissed the informalion, 
with one guinea costs. I Am of opinion that the mag- 
istrates wei-e right, and that upon a reasonable and 
true intnipi-etatiou of this r^ulation, no breach of it 
WM proved. Th?,objiect of , the regulation was to pre- 
vent itinerant vendors of commodities ri-om taking up 
a fixed stand in any street Kod from unduly delaying 
therein, and tbareby causing obstruction of the street. 
It was not intended that the vendors or hawkers 



should keep in perpetual motion. Such & regulation 
would be altogether nnreasonable, and would prevent 
such persons carrying on their lawful trade. What- 
rate of nxition, then, must a hawker observe in order 
to avoid committing a breach of the rq^ulation t The 
regulation ilself supplies tlie answer to the question. 
He must travel at a reasonable wotkingpace of not 
leas than one mile per hour, and he must not travel 
the same street, road, or pathway more than once in 
the same hour. This is the test and the nieaeure of 
the rikte of speed required by the regulation. If the 
hnwker does not traverse a space of one mile in the 
hour at a reasoiiuhle wn-lking pace he breaks the regu- 
lation. If he complies with that requirement be com- 
mits no breach of the regulation, though he stops at 
one place for hiilf-an-hour or more looking or waiting 
or serving customers, ir a regulation did not provide 
some test or mensure of what lingering and loitering 
is, T think it would be an unreasonable anda bad regu- 
lation. If these latter words of this regulation do not 
provide such test or measure they have no meaning at 
all. Applying tliem to the facte deposed to 1^ 'the 
constable it is clear, in my opinion, that the charge in 
this case was not proved. I am of opinion that the 
order to review should be discharged, but wiUiout 
costs, OS the accused as not appeared. As, however, 
the majority of the members of the Court are of the 
opposite opinion, the order to review will be absolute 
tth costs ; the decision of the justices will be set 
aside, and he case will be remitted for hearing. 

Beckbtt, 0. — No evidence was called for the 
defence, butit was submitted that no breach of the 
regulation had been proved. The magistrates dis- 
missed the summons with one guinea eoats, but 
declined to give any reasons for Iheir decision, although 
requested so to do. I think that there was a clear 
broach of th<i regulation, and that Thomas Lee should 
liaro hoen convicted How can it be said that a man 
who remains in a place for 35 minutes complies with 
a direction to keep moving along at a reasonable walk- 
ing pace of not, less than a mile an hour 1 The ma^ris- 
trate seemed to hare supposed that as he had left 
himself 25 minutes to travel a mile, it did not matter 
how much be had obstructed the street for 35 minutes, 
that he might loiter by standing still for any part of 
an hour if he completed a mile within the other part of 
the hour, and thus defeat the plainly expressed object 
of the rf^ulation. It would be obviously abaard to 
hold that the regulation requlrei a uniform rate of nn- 
broken progrension, so tliat if the hawker stopped to 
serve a customer, or to pick up a fallen orange, he 
iM subject himself to a penalty. It deals with 
persons passing along the street for the purpose of 
selling their goods, and therefore inferentinlty per- 
. such stoppages as are necessary to enable them 
to Bell. A stoppage in one spot for 35 minutes was 
not ill this case, and could not be in any case, justiSed 
by such necessity. The i-equirements of the most 
active trade of a hawker could well \>e attendeil to 
while moving at the r.ile nf one mile an hour. But 
even if they could not lie, I should swy that the con- 
venience of the hawker niUBt yield to tite convenience 
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of the pabUc, uid that hu could not break a regulation 
Iswfnily nude to prevent obstruction of the street, be- 
canse Uw regulation Interfered with bis carryini; on 
buBineSB tfaere. 1'lie regulfitLOn reasonably interpreted 
leaves am[>le facilities for sfJe in moving along tlie 
street, but prohibits the fixed stand there which the 
maglstntee' decision hu authorised. 

MoLBswoBTH, J.-— Order to reviev a decision 
of magistrates at Ballarat on the ground that the de- 
cision was wrong, as on the evidence givon that 
justices should have mode an order. By which I 
understand is meant tbe justices should have con- 
victed the defendant. The defendant was summoned 
for tJie breach of a regulation for lingering in the 
street. In luy opinion, oil the words in the regulation 
in question cannot be literally interpreted, I do QOt 
think it was meant that a fruit liawker should be ron- 
tinually moving along the street, and that he sliould 
never stop to serve a customer ; nor do I think it was 
meant that a fruit-hawker should linger or loiter in 
the street, or occupy a lixed stand therein, piovided 
he travelled at lenst a mile every hour. The regula- 
tion was, 1 think, made to prevent lingering or loiter- 
ing, but not to unreasonably interfere with business. 
In tbe present case tlie justices should, I think, have 
cDuvioted tlie defendant The evidence proves that 
the defendant was standing in the street alongside bia 
carl, containing fruit, for 35 minutes, without moving 
on ; that during that lime he served at least one 
customer, and that he was conversing with the peojjle 
about him. It was not pretended that he was selling 
fruit to these people, no evidence was called for the 
defence, and the defendant maile no statement to the 
justices by way of answer to the charge. The order 
to review should I think be mode absolute, with coeta, 
the decision of the justires should be set aside, and the 
oaae snhoiitted tor ro-hearii^. 

Solicitor for vomplaiuant, CuAberC. 



IN THE SUPREME COURT OF TASMANIA. 



(Before the Full Court) 

MUOLIBTOK V, DlLLOK. 



BRIOSTON KLKCnON FBTITION. 

July 14Ui, 15th, 16th, 17th, I8th, 
20th and 24th, 1891. 
Skdoral Act, 1890 (54 Vic., No. 13) part I.V. 

Bribery — Corrupt Practiees — Belt — Ag to validily 

of WrU for Election of J/eiaiern 

Pntitiotter in permtt. 

Perinnt and Mr. Clarlc. for respoudi^ut. 

The petition all«^^ bribery, undue intluence and 
troaiiiig by the respondentimd his agents; the petition 
al:'o iMittained a cliarge of general di'unkenes^, hut 
this was abandoned at the liearing. The facts nf the 
case appear in thf judgments which were delivered 
July 24th. 



Thr Cbikp Justiob t — Tliis is a petition by Henry 
B. Mugliston, a candidate at the recent general elec- 
tion for the House of Assembly for the Electoral 
District of Brighton, against the mtum of Thomas 
Dillon, on the grounds of bribery, undue infiuence, and 
treating by himself and his agents, and the petitioiier 
claimed tbe seat. The latter claim may be at once 
dismissed, as assuming that bribery, undue inflaence, 
and trentfug were proved on this inquiry, there wontd 
be no such absolute and notorious aisqualilicatioii of 
Mr. Dillon at the date of the election as would justify 
tills court in declaring .Mr. Mugliston to have been 
duly elected ; for these disqualifications do not arise 
tin after the candidate had been found guilty of them, 
and, therefore, the electors could have had no notion of 
(hem when they voted. Drinitoaler v. Jhakin, L.R., 
9 C.P., 628. Certain l^al objections were raised by 
counsel for the respondent to the writ, which it waa 
contended was bad, and that there had been no valid 
election, and that, therefore, there could I>e no vnndi- 
date to become petitioner, and no member to \ye 
unseated. Whether such nn objection is open to the 
respondent, who has taken the oath and signed the 
declaration required by members of Parliament, and 
has taken his seat, is a matter open to question. But 
to deal with these objeotiooB. Section 84 of the 
Klectoral Act, 1890, provides that the writ shall he 
issued by the Governor, "and shill l)e returnable 
within 30 days from the date thereof." It proceeds 
" Every such writ shall specify the following particu- 
lars : — 1. The period within which candidates may be 
nominated. 2. Some polling-place to be the principal 
Polling-place. S.Theday fortakingthepolL 4. The day 
on which the writ is made returnable by the (Governor, 
provided that in the case of any vacancy arising in tlie 
Legislative Council or House of Assembly the writ 
shall be issued within seven olear days aft^r the 
happening of snob vacancy." Tbe writ is dated on 
May 1, and is made returnable on Jane 1. It was in 
fact received by the Oovemor on May 80, Mid received 
by the Clerk of the Assembly on June 1. The SO 
days within which tiie writ would l>e retnmsLUe, 
expired on May 31, and that day was a Sunday. The 
tirst objection was that the writ wns made retanutble 
" on or before June 1." It was argued tint 
" on or before" did not specify a day for tbe 
return, but if the words "on or before" *e« 
omitteid, a writ returnable on June 1 would be 
well returned if it was returned at any time before 
June 1, so that sdding the words "or before" only 
gives the legal effect of using the word "on" only. The 
return is continuous, if I may use the eipressioti, and 
lieing placed in the hands of the proper person to 
whom it was returnable, the retam took legal effect 
on and from the day it was made retnroafale. The 
object of fixing a day (or the return is, in fact, onlr 
to limit the time witlun which it shall be returned. 
It was next objected that the writ was not madf 
returnable within 30 dajs from its date. Sectioit 4 
provides tlint " when any day provided or approve) 
by, or under this Act for any purpose sliall happen on 
a Sunday, such prorinoii or appointment shall take 
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effect aa for tbe day following." It, therefore, the 
writ bfld been made returnable on Sunday, May Al, 
which would have been in proper time then by the 
<^>erati»n of aectioii 4, the writ woald have been re- 
turnable on June 1. The writ has inofliciallr made 
tbe retom day of June 1, instead of Mnj 31, but the 
effect is tbe same. Section 95 provides that "All 
sach writs shall be framed in any manner and form 
which is BtifGcient for carrying the proTisions of this 
Act into effect." The writ ix mode returnable within 
the time that the joint pKeroise of the Oovernor'a 
powers, and tJie provigioas of Section 4 require it to be 
returned, and whilst irr^ulnr in form it in substance 
carries out the provisions of tbe Act ; and, therefore, 
is within Section 85, " sufficient for carrying the pro- 
visionn of tlie Act into effect. It may also be ob- 
served th«t in Section 34, sub-section 4, which requires 
the Qovernur to specify the day on which the writ is 
returnable, it is provided that in the case of any 
vacancy the writ shall be issued witliiti seven clear 
days. Here iho word "shall'.' is clearly directory 
only ; for it would hardly be contended that, in case n 
writ was not issued till after seven days the district 
was for ever disfranchised. There can be no doubt 
tliat an election held tinder h writ so issued would be 
valid. Whwe in the stune sub-section the word 
" shall " is olenrly directory it may well be held thnt 
in any matter not directly affecting the substance of 
the election itself, it is also directory. Here the writ 
is clearly regular as to the nominations and holding of 
tite election, and the nominalion and poll have been 
duly made and declared, and to hold the election to )>e 
void because there was an informality in the writ in 
staloog when the return was to be mode, ami it wiis 
in fact made within the limits set by tlie Act for its 
being mode, would be allowing n technicality to pre- 
vail over what is substantially in cwiformity with the 
Act In tbe Longford ease t Oil. uncf //. 7, the law 
required that the sheriff should within two days after 
the receipt of Iho writ tuake a proclamation of the 
time of holding the election. The sheriff did not do so 
till the third day, and it was contended that the 
election was void. Mr. Justice Fitsgerald said that 
at present his opinion was adverse to tbe construc- 
tion that the election was void. Afterwards, 
tite election was declared vind on other grounds. 
Again in the Drogheda eate 2 OfM and H. 
203, it was c<Hitended that the election was void 
because the polling stations were not opened till 's 
quarter to 9 o'clock instead of 6 o'clock, ss the Statute 
directed. Mr. Justice Barry said that being satisfied 
that the Tact had not the remotest effect upon the 
result of the election, he would not declare the election 
invalid by reason of the irregularity. He added— 
" At all events, it does not appear to nje that in all 
these cases the elements of c<Hnmon s<>nse and the 
reason of the thing has not lar^Iy to enter into the con- 
sideration of the tribunal." Acting on tliis principle, 
'and for the reasons stilted, I am of opinion that the 
1^;al objections must Iw overruled. The evidence given 
has been, in the case of many witnesses, most un- 
satisfactory, a maoifent reluctance being shown to 



speak the whole truth, and this has rendered the duty 
oast upon the court of deciding questions of fact, one 
of no Mdinary difficulty and responsibility. The ease 
divides itself into two branches — 1st, whether there 
was bribery; >md 3nd, treating. As to bribery, I 
cannot find bribery or undue inQuence in the sub- 
scriptions to the racing club, cricket club, ploughing 
match, Broadmarsh sports, ctr Sunday school, nor in 
taking 100 shares in the Milling Co., nur in the offer to 
use intlUBiice to secure u puut frotu Ministers over the 
Lower Joi-dun. Had ttie subscriptions been excessive 
in amount and not, as they are in fact moderate, Uien 
tliere would have been some evidence that they were 
intended to corrupt the electors. As to such sub- 
scriptions Mr. Justice Willes, in the )F<M<6tM-y com, 
1 <YM. and U. 40, says, " I do not think anything of 
it I have myself often observed that people who 
mean to become candicates often subscribe things 
they Bhonld otherwise not have sulncribed to; but I 
think it is a step off corrupt practioes ; it is charity 
stimulated by gratitude or hopes of favouris to come. 
It was admitted by the petitioner tlint such acts would 
not be improper on the part of the sitting member 
and I can see no diftnrence between what he may law- 
fully do in this respect and a candidate who is going 
to oppose him as soon as opportunity occurs. What 
is bribery in the one is bribery in the other and the 
converse. I will uo:iie at once to the more niaterial 
portion of the evidence, and I will first consider that 
relating to the bets with Daniel Brown. As to beta, 
in £iw6y on EUetione, p. lOB, it ii laid down that 
bribery " msy be committed under varioua colourable 
pretexts, as for instance, where a man offers to bet 
against his own side with a voter, the intention of the 
person making the offer wotdd be presumed to be cor- 
rupt, and the liet if taken, would as regards him, be a 
bribe." Daniel Brown in his evidenoe, gave the fol- 
lowing circumstnntial account when examined by the 
Court. He swore as follows — " I saw Dillon at the fix- 
change Hotel, in the dining-room. We were having a 
glass of whisky together about 7 to 8 p.m. There was no 
one in the room when the first wager was mode ; no 
one came into the room before Dillon and I sepuated. 
We were drinking in the bar parlour, and Dillon 
called me into the dining-room. I think Fred Black- 
low was in the bar parlour, and five or six others. 
We were all drinking t(^ther in that room. This 
was about a month or six weeks before the election. 
Dillon and I were the only two people in the dining- 
room. Dillon asked me what I thought of the elec- 
tion, what sort of chance he hod. I told him I 
thought he. would bo returned. He offered to moke a 
l<et of £5 to XI tliat he was not. 1 said I will take 
the £ih that ]ou are returnod. We shook hands over 
it. We left that room «nd returned to the barpar- 
lour. Dillon left the house shortly after that. There 
nns another l>et a Hhort time before the election took 
jitace in tlie same room at 9 p.m. Ned Blacklow was 
present \Ve talked the ele<.tioii over, and I bet 
Dillon a level sovereign thiit lie headed the poll at 
Green I'onds. I should think Blacklow heard it. We 
did not shake hands over that After the £1 bet I 
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bet him a champagi)e supper tKat he would be re- 
turaed. Mr. Dillon made the ofier of thnt bet. T 
cannot any whether Dillou or I offered tlie £1 liet. 
Notbtiig was SHid as to betting a hnt." The evidence 
of Mr, Dillon as to the bets was as Follows ;^" The 
couversation as to the bete was in the parlour of the 
Exchange, it was in the p.vening. Brown ami I were 
having sotue whisky together. He (Brown) said I 
will lay you 5 to 1 that you will get in and a cham- 
pagne supper. He ^d he would take from me 5 to 
1. [ snid I can't bet. I never make a bet on the 
election. I would lose my seiit. He said then I will 
l»y you £1 that you will head the poll at GreAn 
Ponds. I saiil ' !No, that will upeet th« election,' then 
l>o B»id ' a new hat' I said ' No bet whatever.' I 
then went out of the hotel. There was a commercial 
traveller and two otlier men present, a ii.wvy and a 
shepherd. They weie in the same room, and could 
hear what took place. I du not know their names." 
I read Mr. Dillon's evidence as to the bets to Brown, 
who categorically and emphatically contradicted Mr. 
Dillon's account of what took place. Brown also 
Hwore that no mention was made of a new hat. That 
three otAer men were not present in the rooni. He 
and Mr. Dillon were alone when the tirst l>et was 
made, and Mr. Blactclow only was present when the 
second bet whs made. Brown voted for Mr. Dillon, 
and he says he did not ask him to pay the bet^ 
because he was told Mr. Dillon wouldnever pay them. 
Brown said the bets were binding betn between man 
and man, bo far as he was concerned, and that 
Mr. Dillun might have been joking, but lie 
did not think so at the time. He took it as 
serious, as a binding contrnct between man and 
man, and would of coarse have paid the beta if he had 
lost. Mr. Frederick Blacklow, who was Mr. Dillon's 
agent at the election, waa recalled. He only recol- 
lected being on one occaaioo with Dillon nt thp 
Exchange, and has no recollection of Dillon len^'iIlg 
the room witli Blown, but he recollected being with 
Brown and Dillou in the bar parlour. He said he 
could not speak [loeitively as to a champagne supper 
being mentioned. He accounted for his want of 
knowledge by saying that he was very tired that night, 
and, perhaps, went to sleep whilst Dillon and Brown 
were talking. To the question of respondent's counsel 
whether Brown was worse for drink that night, Black- 
low answered decidedly that he had never known 
Brown worse for liquor in his life. There is no reason 
fiurat.>ated why Brown should have the slightest interest 
in deviating from the truth. He waa an intelligent 
witness, and gave his evidence apparently straight- 
forwardly. It is in substance uncontradiuted, except 
by Mr. Dillon. I will next refer to Tonka' evidence. 
It was o>ijected that his name was not mentioned in 
the particulars, but it appeared that it was unknown 
that Tonks could give any evidence till after the case 
had commenced, ll was in the discretion of the court 
to admit the evidence and to nmend the particulars, 
and if an adjournment was desired it could nave been 
applied for. An oITer to bribe by the candidate himself 
is M great an evil that the court would not hesitate to 



do all -that was necessary to have the matter investi- 
gated— -j^on^ 'or rf cana 2 CyM. and 11. 9. Tonks 
swore that he was accompanying Mr. Dillon from his 
father's house to Mr. Chaplin'.H house in order to show 
Mr. Dillon the way. That on the way they talked 
about the election, and that when thev came to the 
ford their horses stopped to drink. That Mr. Dillon 
then said, "Will you supptHt nief Tonks anaweted 
"No." Mr. Dillon asked him again. Tonks said 
"Ko." Mr. Dillon then said, "If I give yon three 
guineas will you vote for me, and induce other members 
of your ciickct club to vole for me?' Tonks said 
"No." Mr. Dillon tl;en said, " You don't intend to 
vote for an educated fool like Muglitton." Mr. Dilkni 
admits that he and Tonks went ro far tc^ther towards 
Chaplin's, but denies that any such conversation faxA 
place. 'I'onkj is an iutelligtmt man and gave his 
evidence clearly and emphatically, and there appears 
no reason for liupposinghe was not speaking the brtith. 
Mr. IKIlon is (terply interested in disproving the 
evidence of IJi'Own and Tonks. They are coniparativelr 
disinterested witnesses, tl»e former a su[^rter, and 
the latter an o|>ponent, of Mr. Dillon's ckndidatBre. 
As a judge of fnct in this matter I can arrive at no 
other conclusion than that Mr. Dillon's c<H)tradi<rtiofl 
is not sufficient to shake the testimony of these two 
witnesses. The petitioner called attention to other 
instnaces of alleged bribery. Some twelve months 
liefore the election Mr. Dillon met Haxledean, an 
I'lector of Brighton, who gare him from one to two 
dozen native fresh water tiBh caught in the Jordui, Mid 
theraupon Mr. Dillon gave him half a sovereign. Mr. 
Dillon says he never saw Haaeldean before. It would 
be carrying credulity too far to suppose that before tlie 
transaction closed Mr. Dillon did not become nware 
of who Ilezledenn was, and that he did not 
make Hazledean awrre that he was ii futui« 
candidate, and that the half -sovereign was not paid 
with a view to promoting Mr. '])il1nn's candtdature. 
The amom.t b smiill, hut w^th reference to this 
Mr. Jubtice Willes in the Blackburn case sktb of an 
agent, and therefore much more of s candidate, "If 
an agent bribe one voter with 2s. 6d. . the 

election is void. Although the result of the bribe 
was nothing as to the poll, the result was in point of 
law, that an ill^ality of so gross a character, and so 
difficult to trace, would have been committed, thst no 
election would be safe, no community wonld be Bare 
but that elections were gained by the exMYiise of 
corrupt practices : unless, for the sake of ^1, the elec- 
tion in which an agent has been guilty of such a 
malpractice were held void an agfunst the principal tA 
that agent." The next case to which the petitioner 
called attention was that of Oakley. PVedvrick 
Uakley stated that Dillon made him no ofier as to the 
election, and that be did not tell Barwick he w»s to 
get £5. He added that he might have said -it in a 
lark. He said he told Barwick he waa going to get a 
few ponnds fcr running hia cart. He says that he did 
work with n cart and horse that day, and has not been 
pnid, and that no one asked him to do so As «[^ioGed 
to this, Hanslowe swears that <^ikley 'toM liiin that 
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DillcM) was to give htm £10 for the day for hia )iorse 
»ncl vart. This whs two or thre« inODth^i before the 
election. Joseph liarwick sh^h tliat Otikley came lo 
hiiu two nioiitba before the election and wanted the 
loan of a horse. Hesaid be hiul a good ibing on hand 
with Dillon for the election. He was to have £3 for 
a liocse and cart, and the same for a second, and if 
Dillon got in he wns to get £10. This is not carried 
far enough' to directly iin[)lJcste Mr. Dillon, however 
suspicion* it may appenr. Oakley wns reticenr, and 
aU' uowilling witness. The next case to which the 
{letitioBer called attention would fnll within the some 
cat^^ry. Walter Reynolds, driver of a coaoli for his 
br<>ther £dward Reynolds, on Feoruary 5th last, vrote 
to John H-rwell, of the Skanuoii, tliat lie would drive 
up-and brit^ him to Brighton free of nil costs if be 
would oooie aod vot« for Dillon. Walter Reynolds 
was also driving electors on the day of election. 
Dillon's son, 15 years of age, had a gun for which £20 
bad been paid, and shortly after the election blie gun 
became the property of Walter Reynolds. Mr. 
Dillon Bays he sold it to him for £15 10s. oasli. 
Tliese latter cases are sufficient to arouse suspicion, 
but tbey are not sufficieut to bring home any corrupt 
practice to Mr. Dillon, I liase my judgment upon 
what, to my mind, is clearly proved, and cannot infer 
anything apiinst the candidates by implication. The 
cases of Brown and Tonks are those on which I 
cannot do otberwiae thnn find as a fact that Mr. 
Dillon's action brought htm within the provisions 
agtunst bribery in the Electoral Act. With reference 
to treating, it must, in the langua^ of the Klcctoral 
Act, be corruptly done. This word dot's not mean 
wiakeJly or dishonestly or anything of that sort, but 
with Lhe object and intention of doing that which the 
Legislature plainly means to forbid. Tu fact, 
giving meat or drink is treating when the person 
who gives it has nu intention of tresting, 
not otherwise, and in all cases where there 
in any eridenoe to Bhow tlmt meat or drink has 
been givon it is a question of fact for the judge 
whether the intention is made out by the evidence, 
which in every individual case must staitd upon its 
own grounds, and although e,ach individual cose may 
be n mere featlter's weight in iLtelf, and so aniall that 
be wsiild not act upon it, yet if there i!> a large 
nmolMr ol such oases, a large nuralier of slight 
oaMS will tegclher make a strong one; and, 
eonae^nently, it must always be a very important en- 
quiry. What was the soile, the amount., and the 
extent t» which it was donet per Blackburn, J., 
VaOtHfr^ord earn 1 O'M. & H. bH. "The siaatlest 
qKUttity given with the intention will void the elec- 
tion. But when we are considering as a matter of 
faot the'evtdence^ we must, as a matter of common 
sense,, see on what scale, and te what extent it whs 
d«ne. Whenever also the intention is by !<uch means 
to-gain popularity, and thereby to affect the elei^tiiin, 
or if it he that persons are afraid that if thsy do not 
pWvida entertainnteat and drink to secure the strong 
interMt of the publicans, and of the pr^rsiins who like 
drink whenever thoy can get it for nothing they will 



bitoiime unpopular, and they, therefere, provide it in 
order to affect the election — then I think it is a cor- 
ipt treating." H, C. liazelileau was at Dillon's meet- 
ing nt the I'lince of Wales. There was drinking. 
He dora not know who culled for it or who paid for it. 
He got plenty, and ^ob drunk — Dillon was there. 
TliomsB Hntt, who took a requisition round and ciui- 
vnssed tot Uillou, was at the meeting. He stood 
drinks to several friends and, says young Hazledean, 
was handing round whisky. He won't swear that he 
did not stand drinks for mora than a donen on election 
day at Bridgewater. Henry Ogg says he got three 
bottles of whiskey for a meetinj* at Irs house 
at the Umraedarj-. Dillon was there, nnd 
the meeting was held iu rnference to hia 
election. _ Ogg shared out the liquor. There vas a 
second meeting and liquor was sen'ecl tlieie. Dillon 
was there and thanked the electors for their presence. 
Where drinks are served promiscuously to those pre- 
sent at election meetings in the presence of the candi- 
date be is prima /aci4 an accessory, and therefore 
presumably with his consent. It is immaterial 
whether these drinks were paid for by Mr. Dillon or 
any frienda or supporters, if they were thus given with 
the intention of promoting his candidature, and 4s 
to this I can entertain no doubt. Graham Mortyn 
say that in Februnry one Sunday night nt the 
Hlpsom Hotel, Brighton, Dillon asked him to drink, 
and four or five others in the room, some electors. 
That at the Cambridge election, on 12th May last, 
there were about ID or 16 in the room at Brighton, 
Mortyn was one of them, with a couple of friends. 
Dillon asked them and stood all round. At Broad- 
marsh sports, on 22nd March, Mortyn saw Dillon 
treating people more than once. David Bym^ who 
keeps a licensed house at Brighton, saya Dillon held a 
meeting at his bouse since January ; about 15 people 
were at the meeting. He aays he st»od two bottles of 
wine and one of whiskey to those who were there. 
He Buys he does not expect to be paid, and that 
what shouting was done while Dillon was there was 
done by him (Byrne). Thin ^ain was treating at an 
election nieeting in the candidate's presence. The 
evidence discloses' other instances of treating, but 
those to wliich 1 have referred satisfy lue thst there 
was treating by liini or " on his behalf " before or 
during the election, and that such treating was with 
the intention of doing that which the Legislature 
means to forbid, namely, influencing persona to vote 
for him, T shonld have felt greater ditliculty in find- 
ir;g the question of treating a^inst Mr. Dillon had 1 
not been satisfied that other corrupt means were being 
used by him to influence the electors. The treating 
after the poll was declared at Byrne's does not come 
within the Act, as it was not shown to have taken 
place in pursuance of ntiy pramise made before or 
during the election, nor is it shown to have been done 
by any agent of Mr. Dilloii. I am of opinion that 
bribing and attempting to bribe, and also treating, 
have been committed by the respondent, Thomas 
Dillon, in reference to the election far Brighton, lield 
on 22nd May Int, an^ that the petition should- be 
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allowed with oosta. 

Justice Dodds. — Tlie case U stated In tJie judg- 
ment of His Honor the Ohiuf Justice. I am of opinion 
that the petitioner has failed to prove the uhai-geii of 
uudae influenoe and general dninbennesB. With re- 
ference tn the charges of treating, 1 think that a case 
of the gravest possible suspicion has been presented, 
and if it were neoeaaary to do ho I should have little 
difficultjr in saying that the respondent had con- 
travened the provisions of the El»ct<rral Act, 1890. 
But I am willing to give Mr. Dillon the benefit of any 
doubt that may exist as to the completeness of the 
proof against him under this Ixtid, and exclude from 
my consideration a large portion of the evidence. I 
caanot, however, take a similar coarse with re- 
ference to the remaining charge of bribery. What 
took place between the reapoodent and Brown, 
Tonka, and Haeeldean respectively is liriberv within 
the meaning of section 124, and the respondent has, in 
my opinion, been guilty of tliat offence. There are 
oUior cases, notably those of Hnttaod Oakley, which 
might also be sufficient to prove the oflience, hut I ralv 
only upon those wliich T think are distinctly proved. 
In arriving at this conclusion I have not been in any 
way influenced by the evidence elicited in croas- 
ezamination ihat a judge of this court had some time 
since doubted the veracity of the respondent. I de- 
cline to he guided by an opinion expressed some 15 or 
20 years ago upon a case presenting very difierent 
features from the present one. I have no sympathy 
with such a line of oxaminaLion, nnd think that it 
should be resorted to very rarely. I liaxe heard the 
evidence in this case, and closely watched the de- 
meanour of the witnesses, and 1 prefer to relj upon 
my own judgment. Hut as to that tvidencn I think 
it right to say that the greater part of it war, in my 
opinion, insincere and untruthful. I cannot conceive 
of anything that would have ruised grenter suspicion 
or blackened tlie case of the respondpnt more than the 
way in which many of the witnesses gdve tlieir evi- 
dence. I have no doubt that thoae witue-sses thought 
that they were successfully deceiving tl)i> Court and 
favouring the respondent, but the evidence that they 
gave and their manner of giving it, produced upon my 
mind the most irresistible impreaxion that Mr. Dillon 
had been guilty of illegal acts of which they weie 
trying to shiold him. They were thus doing him 
infinitely more harm than good. I lake this oppor- 
tunity of corrMting one of the errors in the leporl of 
the proceedings which appeared in the newspapers. I 
am reported to havK said tbnt nothing ha<l been 
proved against the respondent. Counsel will lememher 
that what I did say wan that s good deal of wliat had 
occurred had not been SHtisfactnrily brought liome to 
Mr. Dillon. TJ)>on the othzrpoints raised, Iconcur in 
the opinion of His Honor the Chief Justice. 

JusTiCR Adams : — The opinioi.s I have formed and 
the conclusions I have arrived at nith regard to the 
petition presented bv Mr. Mugliston are in unison 
with tliose expressed by ihe ienmed judges wlio Imve 
preceded me, and J do not desire to rdd iinytbin<; to 
what they have alreadt stiid so clearly. 



(Before the Full Court.) 

JOHHSON A ORB. V. BrSKXTT. 

Campbki.l Towr Elrctiok PirinoH. 



Juiy 23ad and 24tii, 1891. 
Ehvioral Act, 1890 (54 Vic. \o. 13) \—A» to validity 

of roll tued at Ehetioii — As to wieMgity of eleetort 

gigning roll before receiving ballot papert under lee. 

103 of Act. 

Perkin* .■ — for petitioners. 

1/Mgliaton : — for respondent. 

The petition all^^ that the respondent was not 
duly elected on the grounds that (1) the roll used was 
not the electoral roll in force at the tinae of the elec- 
tion. (2.) That the electors who vot«d at the 
Cleveland polling-ptuce did not aign the eleotoral roll 
before receiving their ballot papers. The fitcta of the 
case appear in the judgments whic4i were delivered on 
July 24th. 

The Chief Justice : — This is a petition pur- 
porting to be signed by forty-eight persons 
who voted at, or had a right to vote at the 
election for the Electoral District of Campbell Town, 
held on the 22nd May last, prajring that it may be 
determined that the respondent was not duly electiid. 
Two gronnds are stated — First, that the roll used was 
not the electoral roll in Force at the the time of the 
election ; and, secondly, that the electors who voted 
at the Cleveland polling-place did not sign Uie 
electoral roll before receiving their ballot-papers. With 
I'efei-ence to electors petitions, the Electoral Act, 
section 11)8 {iiovides that " no such petition sfaatl be 
taken cr>gnisance of, nor any proceedings had theieon 
unless the same is (3) signed by a number of electors 
who either voted or were qualified to vote at the said 
election, amounting to not less than one-tentli of tlie 
whole number of electors on the roll of the district 
for whii'li such election took place." The petiticHierB 
contended that the roll of 1891 was invalid, and that 
the election should therefore have bren held on the 
roll of IS'.'O under section 59, which provides th&t — 
'' ir in sny year the roll of any district is omitt«d to 
be regularly made out, or is not perfected, then the 
roll for the preceding year shall be the roll of such 
di>trict for tliat year." I'he ground upon which the 
roll for 1891 was contended to be'irregular was that 
no Court of Revision had been held, as reqoired by 
the Act. Section 41 provides that " on such day as 
the Returning Oflicer shall nppoint between 22nd 
Jrnuary nnd 32nd February in every year, a Court at 
Revision shall be held by the Justices of the Peace 
resident within ench district, assembled in roeci&l 
sessions, for the pucpose of revising the list of ««lec- 
lore. mid the Returning Officer has to give notic«t oi 
the holding of their Court in the Gasftte and oertain 
newspapers." He giive the requisite notiif-s for ;;9th 
January, hot no justice attended, except the 
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Returning Officer faimself, who h&ppened to be a 
jiuitice. He purported to adjourn the Court trom 
1'bursday, the 29tb 3»uaa,rj, till the following 
Monday. He requested the Oouncil Clerk to seud 
out aotioes of the adjournment, and some notices 
appear to hare been sent, for on Uouday eight Justices 
met and proceeded to revise the list of electors. No 
Justices having attended on the 29tb of Jnnuary, 
except Mr. Dowling, who waa the Returning Officer, 
DO Court of Special Sessions was constituted, and 
therefore no adjournment could be mada The Court 
Upeed, and the voluntary assembUng of Justices 
the following Monday did not constitute a Court of 
Revision, and their proceedings as sucb were coram 
non judice. The Court of Revision has to hear 
claims and objectiona and generally to revise the 
electoral list. The Chairman has then to sign it, and 
forward it to the Clerk of the Peace, who hae to get 
it printed in a book, and has to sign a copy and send 
it to the Returning Officer. Section C8 saya, "the 
said printed book so signed as aforesaid by the Clerk 
of the Peace shall be the electoral roll of such district" 
Id the case of the roll for 1891 it was never before a 
Court of Revision, nor was it signed by the Chairman 
of such Court. Section 59 provides that when the 
roll of any district is omitted to be regularly made 
out or is not perfected, then the roll for the preceding 
year shall be the roll of such district for that year. In 
the present case, the roll for 1891 was clearly "omitted 
to be regularly made oat," and we are of opinion that 
therefore the roll for 1890 was the electoral roll for 
the district^ which was in force at the date of the 
election. It was admitted that on the 1890 roll ther« 
were 364 nleotors, and that there were only 34 of the 
petitioners who were on that roll, that is to say, the 
petition waa not signed by a number of electors, 
who either voted or were qualiSed to vote, amounting 
to one-tenth of thoee on the roll It was, however, 
contended that the petitioners were one-tenth of the 
electors on the 1891 roll. The roll for 1891 showed 
434 electors, and 48 were alleged to have signed the 
petition. Of these some ten couid not write, or 
authorised their names to be nigned. Whether this was 
a suffidentsigningwithin theActitbecomesimmaterial 
to enquire. The petitioners must be electors, and 
who are electors at any particular time can only be 
Aficertained by reference to the electoral roll in foroe 
for the district. The petitioners insisted that the 
roll for 1891 was invalid, and yet they claimed to be 
electors, and therefore entitled to be petitioners, bo- 
cause their names appeared upon it It was to In 
held valid for the purposeof supporting their petition, 
but invalid to hold an election upon. With iJiis con- 
tention the Court does not concur. If invalid for one 
purpose it was invalid for alL There is one other 
question raised, viz., assuming that the petitioners are 
properly before the Court, and that the 1891 roll is 
in force, that the electionisinvalidatedl^reaBonof the 
votera at Clevelaodnothaving signed the electoral roll. 
The Act, section 103, provides how the voting- shall 
be conducted, viz.:— Each elector shall enter unat^ 
tended into the room appointed for the ballot, and 



shall first tugn his name opposite his name on the 
electoral roll, and the Retu.ming Officer shaU check or 
mark off on a copy of the roll such elector's name, and 
shall then deliver him a ballot paper, etc. Then it 
provides how names are to be struck out, otherwise 
such ballot-paper shall be invalid, and the section con- 
cludee that any person contravening any of the pro- 
visions of the section shall be guilty of a misde- 
meanour. It seems opposed to common sense to 
hold that a whole election is void because at one poll- 
ing place some of the provisions of this section have 
not been complied with, unless such non-compliance 
should affect the result of the election. But the sec- 
tion itself states that one non-compliance shall invali- 
date the ballot paper, but as to all imposes a penalty. 
It would be difficult to hold that if an elector came 
into the room attended, instead of unattended, or if 
the Returning Officer at one polling place did not 
check or mark off on the roll the electors' namea as 
having voted, that the election was void. Yet the 
provision as to the elector signing the roll comes 
between these two instances, and is affected by the 
same language. Under any circumstances the utmost 
that could be done would be to strike out all the votes 
given to both candidates at Cleveland as irr^n^^lj 
given, and this oould not afiect the result of the elec- 
tion. There is authority for treating the proviaionaa 
to the conduct of the election in directory only. In 
the Thor^ury cow, LR., 16 Q.B.D., 739, the Ballot 
Act, section 2, provides that at the time ol voting, the 
ballot-paper shall be marked on both sides with an 
official mark, and delivered to the voter. Some 800 
ballot-papers were marked with the official mark on 
the back only, the returning officer counted them as 
valid. Fieid and Day, J.J., upheld his decision, 
but stated a case for the opinion of the 
Queen's Bench Irtvision, which also upheld 
the view taken by the Returning Officer. In 
delivering the judgment of the Court Hawkans, J., 
says " In considering the construction to be put upon 
the various provisions of the Ballot Act it should be 
borne in mind that no enactment contained in it 
affects the franchise ; the Act relates to prooednro 
alone. The right to vote exists exactly a« it did 
before that Act was passed ; that Act merely directs 
the moile in which the vote shall be given, wie main 
object of it being to ensure, as far as possible, seo- 
reoy." He adds, " To hold that their votes are void 
by reason of an omission not pointed out as material 
by statute, rules, or direction, would be to hold that 
the statute, rules, and direction were but f^se, mis- 
leading guides to the observance of obligations im- 
posed by law." What is laid down as to the Ballot 
Act is applicable to so much ol our Electoral Act as' 
relates to the mode of voting. Amin in the case of 
Wooduiard v, Saraotu, KR. 10 O.P. 733, a predding 
officer at one polling place had written the number of 
each voter on the roll upon the face of the ballot 
papers, 300 in number, before giving them to the 
voter. This would in the counting enable the names 
of the voters to become known. The Returning 
Officer disallowed the votes, and they were not 
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ooooted, S3i vera for the petitioner And 60 for the 
nafoadaat. It vasoontendedtliattheelectioDwasvoid 
The Ooort held tlutt the admitted error of the preaid- 
ing officer — vhich did not affect the result — did not 
render the eleotion void either nt common law or 
under the Ballot Act The case decides that to ren- 
der an election void under the Ballot Act for non- 
oomplianee with the ralcB or forms given therein 
■ttch noa-oompli&ace miigt be so great us 
to latisfy tiie tribunal before which the 
TAlidity of the election is contested that the 
election has been conducted in a manner con- 
trwy to the princi^Q of an eleotion by ballot, itnd 
tlwt the irregularities complained of did aflect or 
night have affected the result of the election. We 
■BB ntiafied that the fact of the electors not signing 
the electoral roll at Oleveland did not and could not 
have afiboted the election. The result of our opinion 
i«— (I) That tJie roll for 1890 was the roll in force at 
- the Section, but tlut the petition is not signed by 
one-trnth of tlie electors on the roll, and that there- 
tore we ar» bj the Act forbidden to take cognisance 
of it. (2) The second question having been argued, 
ira hAve expreaied our opinion that the admitted 
Irregolarity at Cleveland would not render the 
dectisn void, and did not affect the result. The 
[letition is diwaissed on the first ground with costs 
gainst the petitioners. 

DaDm, J. — I substantially expressed my opinion 
agon thin otuw at the bearing, and do not thiuk it 
aeoMsar; to add anything further. 

IN 0HAMBEB8. 



8th, Uth. September. 



(Before a'Beckatt, J.) 



. Dbisoolu 
Bulu ^ SuproM Court, 1684, Order LXY. r, 

Set^—AJieitor't lien— Order LZV. r. U, only 

appuea to proeeedingt m any particvlar eauw or 

matter. 

A|)pllca>ticm on behalf of the complainant, Eilgariff, 
aJHna apou tbe defendant to show cause why a judg- 
ment uM in the ftbove action for the mm of £41 9b. 
due by the defandant to the complainant, should not 
be Mt off or allowed as against tbe sam of £20 due 
fay the complainant to the defendant for taxed costs 
<rf an order abecdutp. 

It appearad tiiat the oomplainant had obtninmj a 
jsdgment against the defendant in Petty Sessions lor 
tte sum of £41 9i. The oomplainant then obtained a 
gainiihee order abnlvte attadiiag a sum of money 
aDeged to be dne I7 the Board of I^nd and Works to 
the defendant, llie defendant then obtained from 
tlte Full Oonrt an order abaolnte to review the latter 
dpoiiion with oocts, which were taxed in the sum 
6t£20. 



Mr. Ataeu in sup|>ort, cited fringle v. Qloag, 10 
Ch. D. 676, Order LXV. r. 14. 

Mr. Potts to oppose, cited Robert* v. Buke, 8 Cb. D. 
198. 

HiB HoNOB said 1 will consider the matter. 

H18 Honor on a subsequent day said :^In this 
matter a garnishee order al»olute had been obtained 
by the complainant, and on the application of the 
defendant an order to review that order was made 
absolute with costs, which weie taxed at £20. The 
»mplainant now applies calling upon the judgment 
debtor to show cause why the judgment debt for the 
sum of £41 9a. should not be set off or allowed as 
against the amount of the taxed cost, viz., £20. 
Counsel for the complainant asked for the order which 
would exclude tlie lien of the defendant's solicitor. 
The defendant's solicitor, on the other hand, contended 
that he was entitled to the benefit of his lien for coats, 
and that it would Iw Hgivinst the principles oniiuarily 
applied to deprive him of this lien. I think this latter 
contention was correct Although the proceedings in 
the Supreme ('onrt arose out of ^e indebtedness of 
the defendant in the Court of Petty Sessions, the 
order to review was an entirely distinct proceeding 
from that in which the complainaat had established 
his claim in Ihe first instance, and as the proceedings 
are entirely distinct, Order LXV, rule 14 cannot 
apply, for that rule only applies to proceedings in any 
pMticuIar cause or miitt<^r. As these proceedings ai« 
entirely distinct the defendant's solicitor is entitled to 
set np his lien. I dismiss the application with £2 2&. 
costs, and T certify for counsel. 

Solicitors, for complainant, BirUnstU; for defen- 
dant, Potta. 



(Before a'Beokett, J.) 

Swkktna'jI v. Jacobs asp obb. 

9th, 14th Sept. 

RvU» of Supreme C<ntrt, 1884, Order XXVIII. r. 6 
— Pleading— Attvmdment — Affidavit^ — Unieu the 
Court i» sati»Jied Uiat tfie parly applying ig acting 
mala Jide, or that by hin blunder he has done sotne 
injury to the other party tohieh cannot be oomperuated 
by coats or othnrui'HUj itn applieoiiott to amend a 
pleading mnr/ hi grniUid at any stage of ihe pro- 
ceedingn — tviiere hti np/Aication to amend a pleading 
is made at a late sl^fft in l/te proceedinga an affidavit 
explaining/ l/ie dflay in not necessary. 
Application on Ix-hali of certain defendants or 

leave to amend their tlefeiue under Order XXVIIJ '■ 

6. 

Mr. Maellugh in support cited Tildesley v. Harper, 

10 oh. D. 393 and timUii, v. Cropper, 26 ch. D. 700. 
Mr. WeigaH to oppose. The application is made at 

a very Iste stage and no affidavit is mode explaiiiiug 

the delay. 

His Hohor said I mOl consider the matter. 

His Honor on a subsequent day rend the following 

judgment :— In this case an application to amend lias 

been made at a very late stage, and I felt disposed to 
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refuse it on the ground that the affidavit in suf^rt 
did not explain or excuse thia delay or state wben the 
necessity for introducing the new matter had become 
apparent to the defendants' advisers. It appnar?, 
however, that the new rules are considend as relaxing 
the strictness of the old practice as to the necessity for 
proving matters of this kind by affidavit, and accord- 
iDg to the present pract.ioe, as laid down in Dani«l£» 
Chancery Praeliee, 6th edition, page 395, citing 
TildttUy V. HaTper, 10 Ch. D. 393, to which I have 
been referred, it seems that leave will be given unless 
the Q)urt is satittfied that the party applying is acting 
tnalaJiiU, or that by his blunder he has done sume in- 
jury to the other party which cannot be compensated 
by costs or otherwise. I am not, however, prepared 
to accept the dictum in another case cited, that 
" There ia one panacea which heals every sore in 
litigation, and that is costs," a saying which may h 
tme with respect to the litigant's advisers, but must 
often bs untrue with respect to tlie litigant himself, 
who SB defendant, may be smarting under the irrita- 
tion of delay ; or, as plaintiff, may be aaffering from 
the unjust withholding of that which he can only 
obtain on the trial of an action procrastinated by the 
negligence of the defendant. If, therefore, I thought 
that the plaintiff here would be subatnnti^ly injured 
by permitting the amendment now asked for I should 
refuse it; but from all the facte before me I think the 
case is one in which amenilment may be allowed on 
terms which will not place the plaintiff at any (^isad- 
vantage. The sammons has not been served on a oo- 
defeodant, but I think that he could not have success- 
fnlly opposed the application, and that the rea 
which would make it right to order a postponement of 
the trial at the plaintiff's instnnc- as against the 
defendant's asking to amend would entitle him lo 
postponement aa against the other defendant. From 
the position of this case on the list for trial, I see no 
reason why there should be a postponement, but I 
think the plaintiff' entitled to postponement if he asks 
for it. The circumstances under which the applica- 
tion is made call for fall indemnity ti> the plaintiff for 
cosU occasioned by this dilatory proceeding of the 
defendants, who might long ago have brought forward 
the faot« which they now seek to plead. I order that 
the defendants be at liberiy on or before tlie 14th 
inst. to deliver to the plaintiff; at their own costa an 
amended defence in lieu of that originally delivered. 
If delivered, defendants to pay to the plaintiff costs 
of this summons and all costs rendered useless or occa- 
sioned by such amendment, including therain the costs 
already incurred in obtaining advite on evidence 
against theee defendants, and the cosUi of any appli- 
cation to postpone trial whidi fdaintiff may be 
advised to moke. Subject to any such triplication, 
cause to stand for trial unaffected by alteration of 
pleadings, and plaintiff to file copy of amended plead- 
ings with the prothonotary on cloee thereof. If no 
amended defence delivered within the time Sxed sum- 
mons to be dismissed with coats. Certify for counsel. 
Bolicitors for the plaintiff^ EUiton it Simpson ; for 
defendants, TutMU, QeogkeganAPnrj/. 



(Coram a'Beckett, J.) 



In thk will of Alsukdhs Buhoi*. 

— ^ IMhSop. 

AdminUlrt^wa and ProbaU Act, 1890 {Ufa. 1060) a.s, 
40, 44— £uIm of Supreme Court. 1884, Onhr 
XXXI. r. 1 — AUornay under power — Caved — 
Order nisi — Inlerroqaloriee — Whert it an appOoor 
lion under aec. 40 <if Act JTo. 1060, bj/ the attomejf 
under poioer of an executor a caveat hat been lodged 
and an order niti granted, the original esoeeutor m 
not a party to the proeeedingt and ther^ore eamwt 
be interrogated. 

Application on behalf of William Jardlne that an 
«tiparte order of Holeswortb J., giving leave to the 
caveators to deliver interrogatories for the examiiw 
tiun of John Bishop, be discharged on the groands 
that such order was improperly made, and that the 
learned judge had no jurisdiction to make such ordw, 
and that if the facts and procedure had been fnllj 
explained to the said judge he Ttfirid not have made 
such order, 

By consent it was agreed that a'Beokett J. ahonld 
hear and determine upon the application. 

It appeared that William Jardine, aa attorney 
under power of John Bishop, the executor of the 
testator, had applied that the seal of the Supreme 
Court of Victoria be affixed to the probate already 
granted to the executor in Ireland. A caveat had 
lieen lodged against the implication, An order niei 
was thereupon granted, and subsequently Hodges J, 
ordered that the order niti should be set down for 
hearing before a judge, without a jtii7i in the 
ordinary way. On the 11th September Moleewortb J. 
mode the order in controversy. 

Mr. Kilpatrick in support John Bishop, the 
executor, is not a party to this proceeding, and there- 
fore cannot bo interrogated. HoBoy v, Kilby, 16 Ch. 
U. 162. The order complained of purports to be made 
under the provisions of the Judicature Knles 1884, 
bnt they do not apply. All rules previously in force 
relating to probate causes are to remain in force until 
anuull»d. Sec. ^7 of the JudiaUm-e Aot 1883, and 
Sec S of the Supreme Court Act 1890, and Sec 31 
provide that the practice and procedure of the High 
Court of Justice in England shall be adopted except 
as to probate causes. Order LXIII r. 1 provides Uiat 
nothing in the rules shall affect the practice or pro- 
cedure in proceedings in probate cases. 

Mr. Atulerson to oppose. Sec, 21 of the Adminit- 
trotion and Probate Act 1890 provides that tJie 
hearing of an order niei shall be conducted in the 
same manner as nearly as may be upon a triaL The 
attorney under power is merely the agent of the 
executor, and therefore the executor is the real par^ 
to the proceedings. Order XXXI r. 1 provides that 
in every other cause or matter a party may obtain 
leave to administer interrogatories. These proceedings 
come within the definitions of either a cause or matter, 
provided by Sec 3 of the Suprsme Court Act 1S90, 
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HiB HoMOB said : Sec. 44 of tbe Administration 
and Probate Ad 1890, recognised in casta like the 
present, the attorney under power only as the 
executor, and therefore the exeoator under the will is 
not k party to these proceedings, and interrogatories 
cannot be administered to him. I do not think tliere 
was any jurisdiotion to make the order. J set aside 
the order with £3 3s., coots and I certify for counsel. 

Proctors for applicant, Laweon ; and for caveators, 
Manton. 

(Webb J.) 

Lawlob v. Ouisp. 

r— Aug. 28. 

Buhs o/ tlu Hupreme Court lB8i— Order XI^ r. 27— 

Slriiing out — Slander — Pleading ttoo de/encet in 

same paragraph of d^ence. 
Where m a plea to an aetion/or slander thejirtt part 

of the paragraph dieeloeed a defence of privHegs and 

Ute ItUter part if luetainabU toould have been a 

defence of justification. 
Held that the plea ag it stood toae embivrrassing and the 

latter part struck out. 

Application by plaintiff to strike out paragraph 8 
of the defence on the ground that it was embarrassing. 
Paragraphs 2 and 3 of the statement of claim were — 

(2) The defeodsut falsely and maliciously spoke and 
published of the plainttffthe following scnndalous words 
" Don't go to him (meaning the plaintiff) he (meaning 
the plaintiff) will only have you (meaoing one William 
Orchard) he (meaning tbe plaintiff) hod me (meaning 
the defendant and be (meaning the plaintiff) will 
have you " (meaning the said William Orchard) and 
the defendant also falsely and maliciously spoke and 
published of the plaintiff the following false and 
scandalous works " Don't go down to Lawlor (mean- 
ing the plainti^ he (meaning the plaintiff) will only 
have yon (meaning the said William Orchard) he 
(meaning the plaiatiff) is a shark." 

(8) The defendant meant by the said words Uiat 
the plaintdffwada dishonest, untrustworthy, greedy and 
ttuBcnipulons man and in business dealings with the 
said William Orchard would dishonestly overreach 
and wrong him and that the plaintiff was therefore a 
daogerons man to have any dealings with. 

The plaintiff also claimed special damsge by reason 
of the slander. 

Paragraph 8 of the defence the subjects of the 
application was — 

(8) In the alternative the defendantsays that if he 
did speak or publish the said words (which he denies) 
he spoke or published them without thealleged mean- 
ing, aud withont malice, and only by way of bona^fide 
advice^ and warning, to the said Willianj Orchard, in 
answer to his inquiries of the defendant as to the 
ownership, sale, and price of, and title to certain laud 
in Footscray, in which, or in the sale oF which the 
plsiutiff claimed to be interested. The defendant 
having previously purchased a piece of land in Foots- 



' Cray from the plaintiff, as owner to which he bad not 
and was unable to give a good title, and oi which be 
was not the l^al owner, and in respect of which the 
defendant was compelled to bring an action 'in this 
Court against the plaintiff for specific performance or 
damages, and incurred all the trouble, annoyance, 
delay, aad anxiety, and loss incidental to such action, 
which action the present plaintifF subsequently com- 
promised by paying the present defendant damages. 

ifr. Kilpatriek in support. Itisimpoasible toaay 
whether this plea is pleaded by way of privile^ or 
justification and it is submitted it doas not set-up the 
latter ground of defence. 

Mr. Shiele to oppose. The facts are set oat with 
sufficient clearDcm to support a plea of privil^e and 
justification. The plea in effect famishes the plaintiff 
with the partionlars required under Order XXXIV 
r. 37. (Webb J., I am with you as to the defence of 
privilege that is for half the paragraph). Amendment 
may be allowed in lieu of striking out. He cited 
Meugh V. Chamberlain, 25 W.R. 742 ; f^ord Hanmer 
V. Flight, 24 W.R. 346. 

HiB Honor said The first part of the paragraph of tite 
defence objected to is equivalent to a plea of privi- 
lege. I do not feel disposed to strike that out as an 
answer to the claim. But then after this first part 
without a new paragraph, or even a capital letter, the 
defence proceeds to say "the defendant having pre- 
viously purchased . . . ." [His Honor read to 
the end of the 8th paragraph.] Now if this latter 
part means anything at all, it is a plea of justification. 
All of the eighth plea after the words "plaintiff 
claimed to be interested," must be struck out I re- 
serve liberty to the defendant to plead justification in 
such form as he may be advised, but as it stands at 
present this paragraph of the defence is embarrassing. 
Costs in the cause. Certify for cuunsel and defendant 
to have 7 days in which to plead a further defonce. 

Solicitors — Fo> plaintiff. Hall ; defendant, Gillman 

(fc Musien. 

SITTINGS IN BANCO. 

(Before Higinbotbam, C.J., Webb, and a'Beckett, J.J.) 

The Briorton &c. Oompaitt, Limited, v. HowDBif. 

Aug. 26, 26. 

Company — Call — Borrowing potoer. The Artidea oj 
Association of a Company contained the foUotving 
article : — " The directors may from time to time 
borrow fm the pwpoM of the Company any sum or 
wumt ofraoney, but so thai tliere shall rtot at any 
time be »o borrowed a greater amount l!utn one-half 
of the capital then already sabscribed for, and all 
such sum or sums of money so borrowed as aforesaid 
may be *eewred by loans, d^>enture* or other obliga- 
tions of the Com,pdny or by mortgage of the whole or 
any part of the properly of Uie Company or other- 
vHte at the directors may from time to titned«etn ad- 
vieable." Held that the giving of a mortgage to a 
vendor to the Company to secure the payment of «*»- 
/wtd purcAoM »ion«y wm no* a " borrovAng " 
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Ihit article, 

Appt*^ from M'jlesworth, J. 

The action had been instituted by the plaintiffs 
againat the defendant to recover £500, being the 
amount of a call due by the defendant as holder of 
2000 shares and interest for the same. 

The defendant, bj his defence, took three defences, 
(I) That be was not, at the time the call sued for was 
made, registered as a member of the Company ; (2) 
that the call was made for an improper purpose ; (3) 
that the call wna improperly made ; be, also, denied 
the making of the call. Judgment was given for the 
plaintiffs. 

Mr. Topp and Mr. Weigall appeared for the 
appellants. 

Mr. Ditgy and Mr. Higgint appeared for the def< 
dant. 

HioiMBOTHAH, O.J. — This is OH appeal from the 
judgment of Moles worth, J. The action was 
brought to recover the amount of the fourth call 
of 5s. each on 2000 shares in the plaintifi Company, 
of which the defendant was alleged to be the holder. 
There were three grounds on which the defendant dis- 
puted his liability, each of which has raised questions 
based on facts involved in some degree of obscurity. 
The first ground of objection is that the defendant 
was not at the time the call sued for was made regis- 
tered as a member of the Company, and he proceeds 
to say that be was not and is not the holder and 
owner of such shares. The defendant now disclaims 
the obligation of establishing the latter part of his de- 
fence, and he relies on the first part that he is not 
r^ifitered on the books of the Company. We th:nk 
that an action for calls can be authorised and could 
be supported againit a person who is proved to he a 
member of a Company under the Companies Act, 
altbongh bis name is not registered as a member. In 
the present case the defendant was one of the original 
members of the Company, and had signed the articles 
of association, and he is to be deemed a member of 
the Company, and he was in fact entered on the 
register, and there is evidence that the defendant was 
the owuer of these ehaces at the time the call was 
made. The call waa made on the 12tb of October, 1890, 
and it appeared that the defendant bad been entered on 
the register of the Company as far back as the S7th of 
July, 1888. Subsequently totheSrdof Jul; 188d(at 
which date certain transactions with respect to toese 
■hares took place which will be referred to hereafter), 
titere is a communication between the defendant and 
the directors of the Company, in which the defendant 
intimates that he regards himself as retaining posses- 
sion of these shares, and as being a member of this 
Company. First, on the 11th of November 1889, be 
writes to the manager of the Company, and he asks 
.that " Mr George Mathieson should be allowed to 
withdraw my shares lodged for transfer with the 
Company," which shows that at that time the defen- 
dant regarded himself as being the owner of these 
. shares. On tlie same date he Joins with several other 
. shareholders in a letter addressed to the Companv 
seeking to call a meeting of the Company, which 



clearly nhows he regarded himself as a shareholder. - 
On the 17th of October 1890, he receives notice of' 
this call, and on the 28rd he replies by letter in which 
he says that he waa surprised at receiving notice of 
another call, and that he would certainly protest ' 
against the action,of the Company, That letter could 
not be written by anyone who did not regard himself 
as an owner of ehares, and as a member of the Com- 
pany in respect of those shnres. On the 6th of 
November 1890, he answers a letter of the Manager, 
and points out the financial poaitioo of the Company, 
and on the 16th of December 1890 he writes to say 
that he refuses to pay the call on the ground that 
it had been made for an illegal purpose. Kow, all 
these acts of the defendant, both prior and snbse- 
qneut to the making of this fourth call, are evideoce 
upon which the learned judge would be justified in 
concluding that, at that time, the defendant was, and 
believed himself to be a member of the company, and 
that even though he be not entered on the register ha 
waa liable on account of shares held by him. The 
defendant now contends that he could only be liable 
if registered as the holder of these shares, and assum- 
ing that contention to be good (though we are of 
opinion that it is not good) we think there is 
evidence that at the time the call was made th« 
defendant was registered as the holder of shares in 
this company. The register produced disclosed trans-' 
actions involved in great obscurity. One folio of it 
discloses the defendant as the owner of these shares, 
and entered in that folio is a transfer from th» 
defendant to one S. Neilson, dated the 3rd of July, 
1889. That transfer is erased, and there is evidence 
that it was erased on the authority of the directors l^ 
the new manager of the company on or after the 20th 
of August, 1869. There is also evidence that a cor- 
responding alteration was then made in the transfer- 
book of the company, and there is also a minute of the 
same date respecting the decision of the directors thair 
the defendant's name waste remain on the company'a 
share register. How that transfer came to be entered 
on the register we do not know. There is some evi- 
dence that it was not accompanied by a transfer 
signed by the defendant or the defendant's authority, 
and that that transfer was not deposited with the 
manager of the company, both of which are required. 
Neither do we know on what ground the directors. 
authorised the alteration to be made. At present the 
register presents conflicting claims to these shares. On 
one folio the entry of the transfer is erased, and on 
another folio the entry, though unerased, is acconi^ 
Lnied by a note that the entry is erroneous. It haa 
«n contended for the defendant that this erasure it. 
alt<^ther unwarranted. The defendant has relied 
upon the 17th article of the articles of association, 
which provides for the carrying out of transfers, but 
it does not appear that the condition, which might 
give the right to the transferror to have his name re- 
moved and that of the transferee inserted, has beeti 
fulfilled. Now, whether the directors erased thatt 
transfer from the register on the ground that 
these conditions had not been complied with. 
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or, from a belief that they had the right, 
which they had at first, to judge for them- 
selves whether they voald receire the trans- 
fer, does not appear. But the register when 
presented to us no doubt contained an oatry of the 
defendant ss owner of these shares, the aJleged trans- 
fer being erased, and we think that the learned pri- 
mary judge was at liberty to draw the conclusion from 
the evidence of these entries and the circumstanoes 
connected therewith that that register did coutsin the 
name of the defendant as the registered owner of 
these shares. Then there are statements made by the 
defendsnt subsequent to this period, showing that he 
afterwards regarded himself as the owner of these 
shares, which might be accepted as evidence of con- 
sent to the erasure of this transfer on the ground that 
the directors had the legal right and power to make 
that erasure, in view of the facts that the conditions 
as to the entry of the transfer had not been complied 
with. But taking all the faots, we think that there 
is evidence that the name of the defendant was there, 
and continued there down to the date of the call, and 
from that time to the time of this action, and if that 
1^ BO then the provisions of Article 18 have been fully 
ootnplied with, and there is conolnsive proof that this 
call was due from the defendant. There is no contra- 
diction of this evidence by the defendant, who was 
not called as a witness, and therefore tt must be token 
most strongly against him. We think, therefore, 
that this first ground of objection fails, and that on 
this ground the plaintiff is entitled to judgment. The 
■eoond ground of appeal is founded on the 94th article 
of association of the compoqy, which is directed to- 
wards the borrowing powers of the company, and 
provides that it shall not borrow to a greater extent 
than to half its paid-up capital The defendant, after 
this fourth call was made, raised this objection, and 
appears to have raised it bona fide. He now sets 
t^is up as a defence to this action, but we do not 
think that he has been suooessful in proving it. The 
paid-up capital of this company is said to be £S0,000, 
And it is said in the defence that the company had 
already borrowed more than halt of this amount, and 
that subsequently to this borrowing the company ' 
onrred an overdraft for £80,000, Mid that this call 
was made to pay off this overdraft ; and it is argued 
(hat this overdraft was illegally incurred, aiul that 
the call made to pay it off was also ill^^. That that 
overdraft was illegally incurred rests upon the assump- 
tion that the oompany had previously borrowed beyond 
ita powers. Now, it is admitted that this alleged 
previous excessive borrowing arose in respect of the 
purchase of Molesworth-cbamben. When the plain- 
tiff company purchased this property a Mr. Harston 
liad a mortg^e over it for £11,000 ; that mortgage 
was taken over by the oompany when it purchased 
tlie property. It was a charge upon the property 
which the oompany had purchased. We do not think 
tiiat that can be properly termed a borrowing of 
iBonny within the meaning of this article 91. It is 
not a borrowing. It is a charge taken over. The 
Other portion of this alleged excessive borrowing is 



made up by a mortgage for £17,000 to Harston to 
secure the payment to that amount of the unpaid 
purchase money in respect of this property, l^iat, 
too, is not, in our opinion, a borrowing of money. 
Borrowed money, as described in this article 94, is 
money obtained by the company, and for which 
security has been given by the company. Therefore, 
at the time this overdraft was incurred the company 
bad not overborrowed, and therefore even if this call 
were made to pay off that overdraft, and even if it 
were distinctly intimated that it was the intention of 
the directors to apply this call in such a manner, it 
would not be, in our opinion, for an illegal purpose, 
and therefore the defendant's second objection alao 
fails. The third and last objection is that one of the 
directors (Mr. David Abbott), who was present at the 
meeting at which this call was made, was disqualified 
from acting as a director by reason of the fact that he 
held the position of solicitor to the company. It 
appears that Mr. Abbott was elected as a director on 
June 20th, 1890, and it is contended that he could not 
be, and was not, legally elected, and therefore could 
not be or act as a director in the face of one of the 
artdclee of the company, which provides that officers 
of, or persons holding places of profit in the company, 
are not eligible for the position of director. Now, the 
13th article of association renders it unnecessary for 
us to give any opinion on this point. By that article 
power is given to the directors of thecompany to make 
calls. At this meeting at which this cM was mode 
two directors in addition to Mr. Abbott were presents 
Therefore this objection also fails, and the appeal will 
he dismissed with costs. 

Solicitors — For plun tiff (respondent), Abbott, EaiM, 
and BeekeU ; for defendant (appelUnt), Dixon, 

(Before Higinbotham, C.J., a'Beckett, and Molea- 
worth, J.-I.) 

ToMPfllTl T. WlLBOM AMD MxcKlinTON. 

August 27, 28. 

Wnm^t A<± 1890, «. 5. — LUel Pa}/ment iiUo court 

oj a mffici»nt mm by wwy o/amanda, form* a fourth 

and an ttwntial dement of the defence under eeetion 

5 of the WrongtAa, 1890. 

Motion for a new trial. 

The action had been instituted by Henry Thomaa 
Tompsitt (trading as Bocke Tompsitt and Co.) af^ainst 
Wilson and MacKinnon to recover damages for libel. 
The statement of claim set out the libet ; tiie defen- 
dants, in their defence, allied the absence of actoal 
malice and gross negligence ; they also, pleaded ui 
apology J in addition they paid into oourt £36. A 
verdict was found for the defendant, and the presid- 
ing judge (Webb J.) directed judgment to be entered 
for the defendaDt« with costs, the plaintiff to be at 
liberty to take out the money paid into courts 

The grounds of the motion,fnow being reported wera 
as follows : — (1). That the verdict was against tJie 
weight of evidence. (2). That the verdict was con- 
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trar; to the evidence. (3). That the jodge mis- 
directed the jury, by directiag them&sfoIIowB ; ''Uere 
imtrtith is not evidence of malice, unless it is ooupled 
Titb proof that the defendant knew when he published 
the libel that it was nntme; therefore, yon will have 
to oonaider whether the defendants tiiemselvee, or 
thofle who managed their newspaper knew that the 
-statements of fact in this article were untrue." (4). 
That the judge also misdirected the jury by directing 
as follows : " If you find that in your opinion there 
was no personal or actual malice, if yon find there 
was no gross negligence and yon find that the apology 
was sufficient, and published in such a manner as to 
satisfy the requiretnents of the case, then you will 
find for the defendants." (5). That the judge also 
misdirected the jury by directing them as follows ; 
*' I will recapitulate the points ; if yna are of opinion 
there was no ra^ice, and no gross negligence, and 
there was a sufficient apology yon will find for the de- 
fendants ; if yon are of opinion there was either actual 
malice or gross negligence and the apology was not 
sufficient, then, jrou will find for the plaintiff; in that 
latter case, yoa will assess the umonnt of damages 
which you think the plaintiff was entitled to, but 
utterly irrespective of the amount paid into court," 
There were other additional grounds which it is not 
material to this report to state. 

Mr. Ttaaes (with him Mr. MiieheU) appeared in 
support of the motion. 

Dr. Madden and Mr. FigoU appeared to oppose. 

UoLKBwoBTB, J. (dimnUimte) said, — In this ease 
the 4tb and 5tb grounds of the motion raise the ques- 
tion whether the leamnd judge at the trial misdirect«d 
the jury. The misdirections complained of are three 
in number. The first ground is not pressed, but the 
second and third are substantially relied on. The 
second groundof objectionis to these words : — " [f rou 
find that, in your opinion, there was no personal or 
actnol malice, if you can find there was no gross negli- 
gence, and if yon find that the apology was sufficient, 
-and published in such a manner as to satisfy the re- 
'Ouirements of the cose, then yoa will find for the defen- 
dant ;" and it is alleged that that direction of the 
learned judge was wrong. The third ground of misdirec- 
tion is in these words : — "I will recapitulate the points. 
If you are of opinion there was no malice and no gross 
negligence, and there was a sufficient apology, you will 
"find for the defendant if yon are of opinion there was 
Mther actual malice or gross negligence and the 
apology was not sufficient then you will find for the 
plaintiff; in that latt«r case you will assess the 
-amount of damages which you think the plaintiff was 
entitled to, but utterly irresp^ective of the amount paid 
'into court." WTiether the teamed judge was ri^^t or 
wrong in directing the jury as alleged in this part of 
his charge referred to depends on the proper constmc- 
tion of the 5th section of the Wrongs Act 1890. As 
to that, I agree with the other members of the Court, 
and I think that the defendant most all^e and prove 
tour definite matters — that the publication was with- 
out actual malice, without gross negligence, and that 
the apology was published, and that a sum by way of 



amends sufficient in the opinion of the jury was paid 
into conrt ; that bmng so I am of opinion that the 
learned primary jadge, though he apparently followed 
the direction given by Lord Cockbarn in a case cited 
to ns, was wrong according to the authorities that have 
been cited in opposition to the view of Lord Cockbum 
and that of !Ur. Justioe Webb expressed at the trial 
below. The next question that is raised is whether 
that being so the plaintiff is entitled to a new triiJ. 
The defence in this case is pleaded in such a form that 
I can well understand the learned judge being misled. 
It would appear, looking at that defence, that there 
were two defences, first setting up the Statute of 
Wrongs, and secoridly the amount paid into court, and 
on that plaintiff took issue. It appears that at the 
trial the learned judge was not asked to leave to the 
jury the question whether the £25 which had been paid 
into court bywayofamendswasorwas not sufficient, and 
apparently the case was fought out on both sides, 
reference only being made by one side that X25 was 
too little and by the other that £25 was too much, and 
the learned judge was not asked to leave specially 
to the jury whether the £25 was or was not sufficieoL 
If the plaintiff had obtained a verdict, nothing more 
would have been heard of this misdirection, and I 
think that this rule 6, order 39, was meant to meet a 
cose of this description. This rule provides — 

" A new trial shall not be raatad on the groand of mis- 
direotioD, or of improper adnbai'Mi or rejeobioa of evidenoe, 
or beoaosB tha ver£ct of the jury wm not token upon a ques- 
tioQ whioh the judge at the trial wm ant uked to leave to 
them, qqImb in the opinion of the Pall Conrt some ■abnutiol 
wrong or mtsoarriage hoe been thereby oocoiioned In the 
trial7 

ft is admitted that counsel for the plaintifi^ in 
omitting to ask the judge to put this particular ques- 
tion, acted as he did being in doubt whether that 
question should be put. However, the learned judge's 
attention was not called to iL As I understood ^st 
rale it is, are we, as judges, satisfied ttiat through this 
omission some subetantial wrong was done ? I find, 
in other parte of the learned judge's charge, that he 
does call the attention of the jury to this fourth 
matter as a defence to the action as set up by the 
defendant. I am not satisfied, speaking for myself, 
that the statement oomplained of as a misdirection, 
coupled with the fact that the four matters were 
brought before the jury in another part of the charge, 
caused the jury to find a wrong verdict. If I was 
satisfied that ^e learned judge, in consequence cA bis 
emphasizing that part of his charge, caused the jury 
to find otherwise than they would have done if he had 
not so emphasised it, my judgment would be for a new 
trial, but as I am not satisfied that any substential 
wrong has been done, 1 do not think the verdict should 
be disturbed. 

HianrsOTOAif, O.J.— This is an octioK for 
libel against the proprieton of the AtutraHanan, 
the defendant pleaded their defence under 
the 0th section of the Wrongi Act. That plea 
set forth that the libel wai inserted without molioe 
and without gross negligence, and that the news' 
paper was a newspaper published weekly, and 
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that before the commencemeiit of the Action it bad 
offered to publish, and had published in its next iasne, 
a full apology for the said libel The defendants also 
brought into court the aam of £25 by way of amends 
for any injury sustained by the plBJotiS by reason of 
the publication of the libel. On this plea the plaintiff 
joined issue. The learned judge at the trial treated 
the three nll^^ations of absence of actual malice, 
gross negligence, and publication of a full apology as 
constituting a complete and sufficient defence to the 
action, apart from the question as to the sufficiency of 
the amount brought into oourt. He directed the jury 
that if they should find that the libel was malicious or 
published negligently, then they should assess the 
damages at an amonnt which they thought the plaintiS* 
entitled to under the circumstances, disregardiug the 
snm brought into court ; but if they thought that 
there was no malice, no gross negligence, and a 
sufficient apology, then they should find for the de- 
fendant, and consequently there has been no finding 
as to the sufficiency of the amount paid into court. 
I am of opinion that payment into court of a sufficient 
aum by way of amends, forms a fourth and essential 
element of the defence under the fifth section of the 
Wrottffa Act 1890. Indulgence is given to persons 
under tliis section who incur liability in publiuiing a 
libel without malice and without gross negligence. It 
is assumed that some injury is necessarily sustained 
by the person libelled, and therelorti the.person wishing 
to avail himself of a defence under this section mast, 
in additiou to supporting the three allegations, bring 
A sufficient sum into oourt by way of amends, estima- 
ting it at his own risk. If tJie sum paid into court 
is not sufficient, in the opinion of the jury, the defence 
fails, and the jury have to assms the amount without 
regard to the amount paid into court, which, in that 
case, belongs to the defendant. On the other hand 
the plaintitr is not to be at liberty to take the money 
out of court and then proceed with tJie action for the 
ptirpose of getting greater damages. He must either 
accept the amount paid in ; or, if he proceed to trial, 
he must get damages assessed in his favor. Inthiscase 
the jury have given no finding <xi an essential part of 
the defendant's plea, and, in the absence of such find- 
ing, I am of opinion that a substantial miscarriage 
had been thereby occasioned, and the general verdict 
for the defendant, therefore, cannot stand. Another 
ground of the motion is that evidence was im- 
properly admitted, viz., evidence of what was proved 
at a former trial, bat as the writer of the libellous 
article complained of stated tliat he bad a distinct re- 
collection of the former trial nnd based his article upon 
snch recollection, I think that this evidence was pro- 
perly ndmitted OS bearing upon the state of t)ie writer's 
mind and memory at the time he wrote the article. 
Another point has been taken o6 to the sufficiency of 
^e evidence as to the first and second ground of the 
defence ; this raises a point of considerable difficulty, 
which it is not necessary for us to decide now, and in 
view of this donbt and the peculiar circumstances of 
this case, including the form of the defendant's plea, I 
think that the new trial should not be confined to the 



question of sufficiency of damages, and that the case 
as a whole should be sent down for new trial. The 
costs of this motion and of the first trial to abide the 
result of the new triaL 

a'Bbckbttt J. — I wish to add a few words aa to the 
point on which a difference of opinion exists on the 
Bench as to whether or not the misdirection com- 
plained of caused a substantial injustice and mis. 
carriage of the proceedings. My reason for thinking 
that a substantial injustice has been done is this, that 
the plaintiff had an undoubted right to take the 
opinion of the jury on the question whether or not, 
assuming that there had been an ample apology and 
absence of mitlice and gross negligence, £25 was 
enouKli to compensate him for the injury sustained by 
the act of the defendants. No one would suf^igest 
that he had not the right to have that question 
decided by the jury ; no one would contend that if the 
jury had followed the clearly expressed direction of 
the judge at that trial that they could not, being 
satisfied as they were on these three points of actual 
malice, gross n^ligence, and the sufficiency of the 
apology, and acting properly and in obedience to tJie 
charge, have entered upon that question which it was 
the right of the plaintiff to have considered bj the 
jury. For that reason I think there was a mis- 
carriage in the proceedings, and that a substantial 
injustice would be done by allosring this verdict to 
stand. The question whether or not £25 would be 
sufficient if it hod been acted upon has notliing to do 
wit^ the matter ; no opinion as to the sufficiency of 
that £25 as compensation for the damage sustained ia 
involved in directing a new trial. It seems to me 
that we should tie acting wrongly sitting here 
judicially to give weight to the probabUitiea of the case 
OB suggested by the counsel for the defendants, that 
the jury might have disapproved of the sum of £25 for 
compensation, and have said " if we find these three 
things in favour of the defendant the plaintiff 
will only get £25, therefore we will take care to find 
these three things in favour of the defendant." That 
may or may not be, but it is a mere matter of speca 
lation, which I think the Court cannot enter into. We 
must assume that the jury gave weight to the direc- 
tion of the judge and applied their minds to the 
evidence and law of the case, and if they did that and 
believed that the three grounds of defence were sus- 
tained, they might have been of opinion that£25 was 
grossly inadequate. Whether their minds would not 
have been influenoed by the inadequacy of that 
amount ia a matter with which we, sitting here 
judicially, cannot deal. For these reasons, therefore, 
I think that a subetontial injustice and a substantiiU. 
miscarriage of the proceedings is shown, and I there 
iot& concur in the judgment of the Court. 

Solicitors — For plainiiS, Egykiton, Derftam, ■ it 
Martiu ; for defendants, MalUton, England, A 
Stewart. 



ciTz-^byGoogle 



Vol. iiii. 



Titi AUSTRALIAN LAW TIMES. 



NOTB 0?<tABfc8. 



57 



SUPREME COURT SITTINGS, 



(Before a'Beckett J. and a jury of ax.). 

FOLBY V. Egak. 

July 21st and 22nd. 

Where a person goes into pometsum of land at a tenant 
at will and hie oeetipation is beneficial to htmaelf 
and not to his landlord, the poMeation o/tmch person 
becomes adverse to the owner either from the deter- 
mination oj the tenancy in foci or after tite expiration 
of one year fnym its inception which ie it* detemUn- 
ation in law and even though each party acts as 
be/ore and believes his interest in Che land to be the 
same as before, the Statute of /AmUations begins to 
run againet the owner from the time of eueh deter- 
7nination either in fact or in law. 
The words " shaU be deemed to have determined " in 
section 23 of the Real Property Act 1H90, mean 
" conclusively deemed." 
Where a person is put into the possession qf land to 
protect the interests of an infant a eonstrwUion trust 
is created and even though iha occupation be 
beneficial to himself and not to the infant the Statute 
of Limitations will not run againet the infant 
during his infancy. 

This was an aotion for the recovery of land. The 
Statement of Claim set out (1) The plaintiff is entitled 
to poasossiun of all thiit piece oF land being part of 
Crown allotment 20, section 1 8, Pariah of Keelbundora 
County of Bourke, commencing on the north side of 
Burguudy Street, 66 feet 2 inches, east from the 
BBSteni side of Main Street, thence northerly 66 feet 
10 inches, easterly 201 feet 2 inches along Crown 
allotment 19, southerly 66 feet, and west along 
Burfiundy Street 201 feet 2 inches to the commencing 
point and containing one rood and nine perches or 
thereabouts. (2) One Patrick Foley purchased the 
said land from one Edward Wadeson in the year 1853. 
(3) The said Patrick Foley paid all the purchase money 
for the said land in or about the year 18l>3. (4) The 
said Patrick Foley went into posaessionof the said 
land as sucli purchaser iu the year 1853 and renunned 
continuously in such possession and of right and as 
the person claiming to be entitled to the fee simple 
thereof till his death as hereinafter stated. (5) The 
said Patrick Foley died on the 18th day of May 
186». (6) The said Patrick Foley died intestate and 
no rule to administer a grant of s!d ministration to hb 
realor personal estate has erer been granted. (7) The 
plaintiff was at the death of the said Patrick Foley 
and is now bis eldest son and heir-at-law. (8) The 
plaintiff did not attain the age of 21 years until the 
Uthday of December 1875. (b) From the date of the 
death of thesud Patrick Foley and for more than 20 
years afterwards the plaintiff as such heir-at-law 
remained by himself or by persons on his behalf con- 
tinuously in possession of the said land. (II) The 
defendant Catherine Egan wrongfully claims to be 
entiUed to the said lan^ and has applied and is apply- 



iog to bring the said land under the Fransfiir oJ Land 
Act in her own name as the owner, and the defendant 
H. G, A. Harrison, who is the Registrar of Titles, 
^reatens and intends unless restrsiued by this 
honourable court to issue to the said defendant a' 
certificate of title to the said land, and the plaintiff 
claims possession of the land, and an ioj auction 
restraining the defendants or any of them bringing or 
attempting to bring the tiaid land under the Tranjfer 
of Land Act or from in any way dealing with the said 
land without the said consent of the plaintiff. 
Defence : — The said defendants say (1) They are in 
possession (d the premises by themselves. (3) They 
will object that upon the allegations in the statement 
af claim more than 10 years elapsed between the time 
when the plaintiff attained his majority and the 
date of thecommeaoement of this action. (3) They will 
also object upon the allegntions in the statement of 
claim that inasmuch as the said Patrick Foley named 
in the statement o( claim died intestate after July Ist 
1864 the plaintiff baa not shown any legal title to the 
said premises in bimselE alone or at all. (4) The 
defendant Catherine Egan has been in open oon- 
tinuous and uninterrupted possession of the said 
prtimises as of right for more than 15 years imme- 
diately preceding and up to the date of the com- 
mencement of this action. 

Reply : The plaintiff to such defence says that (1) 
He joins issue. (2) He will contend that even if there 
ever was such poesesaion by the defendant Catherine 
Egan as alleged in the 4th paragraph of such defence 
it would not operate as against him during the period 
of bis infancy as stated in paragraph 8 of the statement 
of claim. 

The case was heard befora His Honour Mr. Justice 
a'Beckett and a jury of six. The facts as also the 
findings of the jury appear in the judgment. 

Mr, Weigall appeared for the plaintiff. 

Afr, Isaace (with him Dr. Madden) appeared for the 
defendant. Mr. Isaaee on the finding of the jury 
moved for judgment for the defendants. The defen- 
dants are entitled to judgment. When the plaintiff 
or those on his behalf .put Roeanna Foley into posses- 
sion he told her that she might stay there as long as 
she liked and that he would not disturb her during 
her life ; that made her a tenant at will and the 
Stat*Ue of Limitations b^an to run at once in her 
favour. By section 33 of the Seal Properly Act 
therefore her tenancy terminated in 1866 and as 
since then the plaintiff has been out of possession 
even alio wing him an extension of time for bis then 
infancy he is too late and his right of action b gone. 
In re Allison, 11 Gh. D. 284; Locking v. Parkor, 
L.R. 8 Ch. Ap. 30. When plaintiff put Rosanna 
Foley into possession he told her he would not disturb 
her during her life time, so that dispoHee of any con- 
teiktion that she was in possession as a mere caretaker. 
McCracken v. Woods, 4 V.L.R., 222. And if it be 
contended that she was the trustee of the plainli^ a 
mere verbal trust is not enforoeable after 15 years. 
Payne v. Jones, L.R. 15 Eq. 320. 

Mr. Waigall in reply. — 1 submit, as a matter of 
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pleading, the defendant is not entitled to nise on his 
pleading the defence that my friend now raises. His 
present cxjnteation ia that Etosanna Foley was in ad- 
vene poBseasion in IS75, and that tlie defuudantG 
have continued that adverae poBsession, that is not 
the adverse posaeasion that is raised on the pleadings, 
and it is very hard on the plaintiff to allow such a de- 
fence to be raised at this stage of the cose, because if 
it had been pleaded be could have met it. Then I say 
that Rosanna Foley was not a tenant at will. She 
went into possessioiL under a definite agreemeat. At 
any rate she is not a tenant at nill under section 23 
of the Real Property Act 1890, and I contend that 
she is not a tenant at will at all. Besides even suppos- 
ing she was a tenant at will when she went out another 
person (a stranger) could not walk in and take up her 
possession as his own. Rosanna Folejr's possession 
was the plaintiff's possession and the adverse possee- 
Bion did not b^in until after her death, or at all 
events dnring the plaintiff's minority her pos- 
session was that of a trostee for the plaintiff, and 
while she held as trustee for him time did not run 
agaiust him. 

Cur. ad. vult. 
Aug. 14. 
A'BlOKBTr, J. — This is an aotion to try the right 
to a small piece of land in Burgundy-street, Heidel- 
berg. The plaintiff claims to be owner under a title 
a(.-quired by possession. His father, Patrick Foley, 
contracted to buy the land from the 1^^ owner, and 
went into possession iu the year 1853, without ob- 
taining a conveyance. He remained in possession 
until his death in May, 1865. The plaintiff, bis 
eldest eon, was then about 11 years of a^. The house 
was looked up, and the family dispensed at the father's 
death. The plsintiff was taken ohai^ of by a Mr. 
Finn. Having observed advertisements of an intended 
sale of the property by the vendor, it was considered 
desirable to put some person in to keeij possession on 
behalf of the plaint!^ then supposed to he solely en- 
titled as heir-at-law. Accordingly the key of the 
house was obtained from a sister who had taken 
charge of it, and Rosanna Foley,. an aunt of the plain 
tiff, was taken to the ground, given the key of the 
house, and installed in possession, to protect the in- 
terest of the plaintiff. The plaintiff said something 
to the effect tliat he would not disturb her during her 
life, and she did, iu fact, remain in pobsession undis- 
turbed until her death in September, 1881. After 
her death her daughter and the daughter's husband 
(the present defendants) went into possession, and re- 
mained in possession until the land woa taken for 
ndlway purposes. In order to obtun X200, the price 
of the land, the plaintiff and defendant (Catherine 
Egan) sought to avail themselves of the Tratu/hr of 
Land Statute to make title, and their conflicting claims 
in the Titles Office have brought them into this oourt. 
To strengthen her position, Catherine Egan got a con- 
veyance of the I^al estate inthe tandfromtbe executor 
of the original vendor. In argument before me both 
sides have treated this conveyance as valueless, which I 
think it is. The vendor's title has been defeated by 



adverse oocQpation, and the question is, who has gained 
the title which he has lost ! Though Uie sura at stake 
is small, the principles involved are important The 
plaintiff has not personally exercised any act of 
ownership over the land since he handed the key of 
the house to Kosanna Foley in 1865. It is clear from 
the evidence that Rosanna Foley, though she always 
regarded herself as holding by the plaintiff's permis- 
sion, enjoyed all tiie benefits to be obtained from 
ownership. Occasionally she let the land and re- 
ceived rent, and she never accounted to the plaintiff. 
She slways spoke of the land as his, and would pro- 
bably have given it up at any time if he had asked 
for it, bull he never interfered with her, and her oc- 
cupation was beneficial to herself, not to him, while it 
continued. The defendants endeavoured to make out 
that Rosanna Foley did not obtain possession, as the 
plaintiffhad stated, and that they hiid been in poe- 
sessioQ during her life, and in order to settle the con- 
tradiction in evidence on these points, I sent the fol- 
lowing question to the jury ; — " Did Rosanna Foley 
enter into possession of the property in dispute aa 
caretitker or trustee of the pluntifF and continue in 
poesessioa as such unlil her death f to which tiiey 
unanimously answered that she did. This quesUon 
was not intended to detine with legal aocumcy the re- 
lation in which Rosanna Foley stood to the plaintiff. 
The only effect to be given to the answer is to affirm 
the truth to the plaintiffs story and to sweep away 
the false testimony of the defendants. The legal re- 
lations of Kosanna Foley and the plaintiff are to be 
determined by the facts as disclosed by the plaintiff's 
evidence. It was contended for the plaintiff that the 
possession of Rosanna Foley was his possession, and 
i;ained a title for him, that possi-saion adverse to him 
did not begin until after the death of iiosaiina, when 
the defendants entered, or, at all events, that during 
his minority the possession ol liosauna was as bis 
trustee. For the defendants, it nas contended that 
Rosanna Foley was tenant at will of the plaintifi ; 
that under the provisions of section 23 of the Real 
Propeity Act 1890 her tenancy determined in 1866, 
and that, as since then he had been out of possession, 
allowing him an extension of time by reason of tils 
then infancy, he was too late to bring an action to 
recover the land. Section 23 provides that when any 
person shall be in possession of any land as tenant at 
will the right of the person subject thereto to make 
an entry or bring an action to recover such land shall 
be deemed to have first accrued either at the deter- 
mination of such tenancy or the expiration of one 
year next after the commencement uf such tenancy, 
at which time such tenancy shaU be deemed to have 
determined. English decisions of tlie highest autho- 
rity on the construction of this section lead to strange 
results. They decide that the tenancy if not deter- 
mined in fact before a year from its inception is de- 
termined in law by the expiration of the year, so that 
though the holding may in fact continue unchanged 
for a series of years, during which each party 
acts as before and intends and supposes his interest 
in the land to be the same as before the tenancy has 
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no legal existeace after the first ;ear. 9ne Qoody 
V. Cnrter 9 Q.B. 863 ; Day v. Day L.B. 3. P.C. 751. 
Tht section says that the teiiancy is to bt; deemed to 
have determined at the end of a year, and but for the 
deciaiuDS to the contrary I should have thought that 
" deemed " did not meciii conclusively deemnd, and 
that on distinct proof, aa in this case, that the n-latiotia 
of the parties coiitinne<l uncliaiiged after the year the 
tenancy would be held to continue until ite actual 
determination. It seems, however, that the opera- 
tions of the Statute will not be pi'evented by the 
actual oontiuuauce of the tenancy, but that written 
acknowledgment of title, or the creation of a new 
tenancy, is necessary to keep alive the owner's rights. 
In some cases j uriee hare interred the creation of a new 
tenancy, as in Tii/mer v. Bennett, 9 Mees. and Wels., 
643. In the present oase the inference baa not been 
drawn, nor would the facta have warranted it. In 
Allan V. England, 3 F. and F., 49, where permiBsive 
occupation continued for morn titan 20 years, the 
ownur'a rights were saved by his coming on the land 
occaeionally, and giving directions which were 
equivalent to taking possession. Here, though the 
plaintiff visited the land at long intervale, he did bo as 
the guest of Rosanna Foley, not in exercise of any 
right of ownership, and the jury have found that her 
possession was unbroken. If therefore her possession 
is to be regarded as having been throughout merely 
that of a t«nant at will to the plaintifiT, I should be 
constrained to hold that time had run against the 
plaintiff from the year 1866, and that this action was 
barred by the Statute. I have, however, to consider 
the authorities cited to show that Rosanna Foley is 
to be regarded as having been a trustee for the plain- 
tiff during hie infancy, and that while she held as such 
trustee time did not mn against him. I think they 
support this contention, and that the constructive 
trust excludes the operations of the Statute, not 
merely with respect to the right to an account of rents, 
but also with r^ect to an action tn recover the land. 
See Tkoma* v. !I%oma», 2 K. and J. X3, Pelly v. Baa- 
eombe, 4 GifT. 390, and QMinUm v. Frith, It. Rep. 2 
Eq. 396. In coming to this conclusion I am not hold- 
ing Rosanna Foley to be a tmstee merely because the 
jury have callod her one. I treat her as a trustee for 
the plaintiff* during his infancy within the meaning of 
the authorities above referred to by reason of her entry 
and possession having been by his procurement and to 
protect his interests as she clearly understood and 
frequently acknowledged. Suhject to other rights 
which might have arisen if nd ministration had been 
taken out to his father's estate, he, as heir at Im 
his father, was entitled to the land (see Larkin v. 
Drytdale, 1, V.I1.U., 1, 164), and sheentered for him 
Her fiduciary position was not destroyed by his making 
and keeping a promise not legally binding to leave her 
undisturbed. I therefore hold that time did not run 
against (he plainti&'untilhis coming of age on the l4tl] 
of December, 1875, and as the writ was issued on the 
6th of Novemlier, 1890, the action is not barred. 
Some years before he came of age the plaintiff hnd 
acquired title to the land by succeeding his father in 



oocupation and completing the 16 years which had 
begun to run against the legal owner when his father 
took possession in 1863. I therefore hold the plaintfi* 
to be entitled to tlie land. I give judgment for the 
plaintiff, restraining the defendants Egan from 
bringing or attempting to bring the laud under the 
Trane/er oj Land Statute and giving biiu his costs 
against the same defendants. 

Solicitors for the plaintiff, Madden & ButUr ; 
Solicitor for the defendants, Millit. 



{Before Hood, J. 

Warner t. Hank & Akothkr. 

Sept. 2. 

Beid Property Act, 1890, ss. 19, 31, 82. A brought 
an aelton/or thereeoveri/ oflandjfom B. The land 
was con-oeytd to A on November the 24th, 1860. The 
writ in the action vm* ineued in March, 1891. A 
hot alwayi lived beyonil the seas and never went into 
po$»e»*ion or exereieed any act of ownertAip over the 
land. B toent into adverse poeteaeion oJ the land in 
1874. Held utider ss. 19, 31 and &2 0/ the Real 
Property Act, 1890, Utaf A'» title to hie land wai 
exlvitguiahed after 30 yeiK't from the date of kie con- 
veyance, and that Am aci%on woe too late. Held aieo 
that B uxu entitled to the land 

This was an action for the reoovei? of land. The 
statement of claim was as follows : The plaintiff says 
1. He is entitled to the posseasioii of all thoae pieces 
of land, being parts of crown allotment B section 
twenty five, parish of Daudenong, County of Bourke 
coutaining one hundred acres, one rood, and ten 
perches or thereabouts, being the lands coloured black 
on the plan in the mai^n hereof 
together with rights of carriage- 
way over the roads shown in the 
said plan, which lands and roads 
are comprised in and set forth in 
the certificate of title entered in 
the register book, vol. 2294 fol. 
168799 in the name of the 
plaintiff. (2) The plaintiff is by virtue of the 
certificate of title meutioned iu paragraph one 
hereof seized of an estate in fee simple in the 
said lands. (S) The defendant Hann is by the 
defendant Greaves wrongfully in poesesfiion of the 
said lands and has neglected and refused to deliver up 
poasession thereof to the plaintiff though required so 
to do by notice in writing dated the aixth of January 
1891. 

The defence was as follows : — The defendants say 
tbat( 1 ) The defendant Ferdinand Bond Brown Sharland 
Hann is in possession of the said land by his tenant 
James Ureaves the above-named defendant. (2) The 
defendant James' Qreaves is in poecesBion of the said 
land as tenant of Ferdinand Bond Brown Sharland 
Hann the above-named defendaot. 
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The reply wu as follows : Tha plaintiff saya thet 
(1) he joins issue. 

At the trial the plaintiff was allowed to amend his 
reply by adding that the plaintifi became entitled to 
the said lands and to the possession thereof on or 
about the 21th day of November 1860, and was then 
and has ever since been absent from the Colony of 
Victoria. To this the defendants were allowed to 
rd<dD that the defendants will object that upon the 
allegation in the amended reply even if the same be true 
the plaintiffis not entitled to possession of the premises 
Inasmucb as upon such allegations his title snd right 
ol entry in respect thereof have been destroyed and 
lost by reason of the provisions of Fart II of the 
Seal Property Act, 1890. 

The plaintiff in titis action has never been 
in the Colony. On the 24th November 1860 
he bought the land in dispute and obtained a 
conveyance to himself from a Mr. Charles Mould. 
And in October 181«0 he had the land brought under 
the operation of the Trantfer of Land Act. The 
plaintiff never took actual possession of the land in 
any way. Up till the year 187S the land remained 
open land and any one and every one used it. In that 
year the defendant took posscBfiion of it and in the 
following year he fenced it in. The date of the writ 
in this action was March 1691. 

Mr. Hayea for the plaintiff. 

Mr. Ooldntith and Mr. Anderson for the de- 
fendants. 

Mr. Ooldamith. 1 submit the defendant is entitled 
to judgment. The statute has run against the 
plaintiff. 1'he Statute began to run against him 
immediately hie right of entry accrued and that was 
wben he got his conveyance in November 1860. The 
Statute is clear that his right to the land is gone. He 
has never exercised any act oF ownership over it. 
PeartoH v. Ruuett, 14 V.L.R. 86? ; Trual«e» 
Eaxeulori and Agency Company Limited v. Short, 13 
Ap. Caa. 793. The L^fislature showed bypassing the 
RealProperty Amendment ^c^No. 873, incorporated in 
the present section 19 of the Seal Property Ant 1890, 
that if the land is not used for a certain time the title is 
gone. Mayv. Mat-tin, 11 V.L.B. 562, We have proved 
that we have been in posBession for fifteen years and 
that the plaintiff has been out of possession for thirty 
years therefore I submit we are entitled to succeed. 

Mr. Hayei. — I submit that the defendant have not 
shown continuity of possession, besides 16 years will 
not give the defendants a title unless it is shown that, 
we come nnder no disabilities. Our case falls within 
the first part of section 19 of the Real Property Act 
1890. Shall have been in possession does not mean in 
actual possession, but entitled to possession. Skelfor<F» 
Real Property Statnteg, 8th edition, p. 155. This case 
is governed by Solomon v. Jarvit, 12 V.L.R, P78, 
Since plaintiff has always been absent from the colony 
he has 80 years from the time when his n'ght to bring 
on action Rrst accrued, and I submit his right to bring 
an action did not accrue until the defendant went into 
possession, up till then there was no one to bring the rc- 
tion against. [Hood, J.: There would be some force in 



your argument if you could bring your esse ivithin 
the first clause of sec. lU]. I submit there is evidenci- 
that we have been in poseasion, by the fact that Mr. 
Weir, under instructions from our sgent, went out and 
examined and made a report on the laud. This being 
BO I submit we have SI) years from our right to bring 
the action. Stniih v. Ll<iyd, L.K. 9, Ebt. 562, shows 
thai clearly. I submit, therefore, tbst the plaintiff is 
entitled to jndgment. 

Mb, Justice Hood.— This is an action for eject- 
ment. The plaintiff in the first instance relies upon a 
certificate of title which shows that he is the owner in 
fee simple of the land in dispute. Defendant has 
pleaded under the rules that he and his tenant are in 
pooseesioD, and by those rules the defendant is en^tled 
under that defence to set up any legal defence that be 
can find available. His first delence is advene 
possession, and though that defence is not a very 
meritorious defence, I am not here to decide the action 
from its moral but from its legal aspect, and I find as 
a fact that the defendant has been in adverse pOBsessien 
of the land for 15 years prior to the date of the action. 
He has fenced the land, he has grazed his cattle upon 
it, and has cut timber off it. It is true that there was 
a gate upon it, but all the evidence shows that the 
defendant intended to, and did, in fact, assert a claim 
to the land, and that being so, I think that he has 
succeeded on theclaim aa it originally stood. Bat the 
plaintiff has amended his reply, and he now allies 
that be became entitled to the said land and to the 
possession thereof on or about, the 34th of November, 
1860, and that he was then and ever since has been 
out of the Colony of Victoria. Aa that stands it dis- 
poses of the plaintiff's ailment, because it is adnutted 
that the cause of action arose in Novemlier, 1860, bat 
I do not think that the plaintiff should t>e lound 
strictly to that, but that he should be allowed to raise 
the argument that he bos been in possession since 1 &GV 
by means of agents ; but on the evidence I am unable 
to find that he ever did take possession. The onlv 
evidence of his ever taking possession is thai a Mr. 
Weir was sent out to the liuid by a Mr. Mould, whom 
the plaintiff alleges to have been his agent, to advertise 
the place, and to advertise for tenders with respect to 
the leasing of it I think very little of the merits ctf 
the defendant's case, but I do not ihink much more of 
theplainttff'B. It seemstomewith respectto Mr. Weir's 
action, that instead of taking possession of the place. 
the plaintiff was merely making inquiries about the land 
as to what its value was, and whether it was ^vorth 
anything at all, ani I find as a fact that he did not take 
possession of the land at any time. As I also find 
that the plaintiff has always been absent from the 
colony, that throws the plaintifi^s case back on to 
sections 19, SI, and 32 of the Real Properly Act 1690. 
Section 31, as qualified by section 32. are the sections 
that govern the plaintiffs case, and these two sections 
give him 30 years from the time when his right to 
make an entry first accrued. The time at which his 
right first accrued is provided for by clause 3 of section 
19, and that time is the time at which he first became 
entitled. He became entitled on t^, 24th of 
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November, 1860, and m the wiit in this Hctioa waa 
not issued until March, 1891, I thtuk that he is too 
late, and there will be judgment for the defendant. 
On thf question of coats I do not, as I have said, con- 
sider that the defence is a very meritorious one, but 
neither do I think that the plaintiff has tmj great 
merits, and as I cannot see &nj reason why I should 
depart from the ordinary course, I Will enter up judg- 
ment for the defendant, with costs. 

Solicitors for the plaintiff, Sinu. SoUcitora for the 
defendants, Anderson £ Son. 

IN CHAMBERS. 

( before Higinbotham, C.J.) 

LrW KlU V. McLltNHAK AND Ota. 

2nd October. 

ComUy Court Act 1890, {No. 1078) see. b\—YuibU 
meanii — Hemiiition to County Cuurt~~The primary 
obligation of saiiti/i/inj/ t!ii judge thai t/ie plaintiff' 
ltn» rto eixible ineajtg liea upon the parly making the 
applxcalwn — IK/ierem a-i application under Sec. 51 
of Act No. 1078 the defendant in his affidavii baldly 
aioore that the plaintiff, if uniiKcetsfiil, /iod no vieible 
Mi^arM of paying tht defendants' costs, and the plaintiff 
ae baldly swore Uiat s!ie Had aueh means. I/eld, that 
tin de'endant Jtad not aatisjied the judge that the 
plaintiff loas without viaibie meant. 
Application under sec. 61 of the County Court Act 
181)0 on behalf of defendants to remit Uie action to 
the County Court. 

The affidavit filed in support stated that: — 
"■ The plaintiff in a loanied womao living apart from her 









the (Irfendknta shuuld u verdict ba not found fa 

The plaintiff in her answeriuK affidavit stated : — 

3. I am a married wiMnaa but lam not living apart from 
my husband. 

4. I have visibl« uieans of. my own of paying the ooata of 
the defoD<iants abould a verdict b« found for tbe defendants. 

Mr. O'ill in support Williams, J., in Taylor v. 
Port 10 V.L.R. (a) 300 decided that "If on the return 
u£ the summons the plaintilf can show that he has 
visible means or the judge is not satisfied that he has 
not cadit qutesHo the uiattor ends, and the summons 
is dismissed." The plaintiff in this case must satisfy 
tbe judge ^l>^t Fihe has risible means, the mere bald 
statement that she has visible means is not sufficient. 
The onua is on her. The means of knowledge as to 
lueanfl is entirely in the plaintiff and she should sliow 
some facte from which the judge can arrive at the con- 
clusion that she has visible means. 

Mr. Anderson to oppose. In Taylor v. Port as re- 
ported in 6 A.L.T. 129 it appears the affidavit in sup- 
port was in the same bald form as tii means as the 
affidavit in support in the present esse and ilie 
answering affidavit merely stated that the plaintiff was 
a surgeon and had been carrying on his profession for 
the la»t 17 years. Williams, J., in giving judgment 



said " The defendant to show me that the plaintiff has 
no visible means as aVe mentioned in this section, has 
tiled an affidavit, which baldly states a conclusion of 
fact in the terms of tbe section, but states not one 
single premise to show me that he was warranted in 
swearing to that conclusion. Had this affidavit not 
been answered I might have been satisfied, but it is 
answered sufficiently to throw the onue on the defen- 
dant of setting forth the particular grounds on which 
he based hisbonclusioa of fact." la HeiM v. Deicing 
7 A.L.T. 72 the affidavit was in a similar form as the 
present, there was no answering affidavit, and 
Williams, J., in delivering judgment said ** If he 
(the plaintiff) leaves an affidavit stating that he hae 
no visible means unoontradicted, [ think it mAy be 
taken that tbe affidavit is true.' Theoe cases show 
that where the defendant shows in the first instance 
facts from which the judge can infer that the plaintiff 
bos no visible means the onus is cast on the plaintiff 
to prove that he has visible means, but if the defen- 
dant contents himself with a bald statement that the 
plaintiff has no visible means and the plaintiff as 
baldly denies that statement the oniw is cast upon the 
defendant of proving that the plaintiff has not tbe 
means. As the affidavits stand a judge could not be 
satisfied that the plaintiS was without visible means. 
The application should therefore be dismissed. 

His Hoxob said ; — I think the primary obligation 
rests upon the party who makes the application, to 
show that the case oomes within the couditioaa laid 
down by the Act. In this case primarily the defen- 
dants are called upon to satisfy the Court that the 
plointi^ if unsuccessful, has no visible means of pay- 
ing the defendant's costs. In many cases, indeed, in 
the m^ority of cases, the person making the appli- 
cation, is not likely from personal knowledge to be in 
the position to give particulars, which would be con- 
clusive proof, that the other party bos no visible 
means. Then what is the position of the parties when 
a defendant comes forward with an affidavit like tbis, 
in support of the application. Tbere is a statement 
here, on which tbe defendant partly relies, that the 
plaintiff is a married woman, living apart from her 
husband ; now this is met with an absolute denial, 
and this is a question upon which I should accept the 
denial of the party against whom it is made. It is 
true that the plaintiff meets the statement about her 
visible means with a statement eqnally vague and un- 
satis&ctory. I think the oase of Taylor v. Port lays 
down what the practice should be in cases of this 
kind. If on the return of the summons the plaintiff 
can show she has visible means, or the judge is 
not satisfied that he has not, summons will be dis- 
missed. Now the plaintiff has not shown that she 
has visible means ; she meets the bald statement that 
she has not with a statement equally bald, that ahe 
has visible mesns, it is a statement which she ought 
to be able to meet with some satisfactory proof. This 
cose is one in which tho affidavits on both sides leave 
the judge in a state of uncertainty. I have not the 
slightest means of judging whether the plaintiff has or 
has not visible means, but I am not satisfied that she 
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hw not visible means. The dt^fendants case leaves 
me ia that QncerUin Btate of miod, an uncertainty 
whioh is iDcreased b; the fact, that another statement 
IB met with a possible deiiial. I think, that, if the 
party making the applioation, leaves the judge's mind 
la astate of doubt, that party fails for the primary 
obligation of satisfying the Judge, that the plaintiff 
has no visible means, undoubtedly lies upon the party 
making the application. I think the defendants have 
not satisfied me that the plaintiff has no risible 
means, and I will follow the practice laid down in 
Taylor v. Fort, and dismiss the application. Owina; 
to the unsatisfactory character of the affidavits on 
both sides, I will allow no costs. I certify for counsel. 
Solicitor for plainti^ Wataon ; for defendants, Gill. 



SITTINGS IN BANCO. 

(Before Higinbotham C.J., a'Beckett, and 
Moles worth J.J). 

MUSOBOVB V. M.1T0HBLL. 

Aug. 12, 11 

Marine Act 1890, a. \Z—M<uUr~BeneJicvd ownt 

Loatt ttandi. The " magler " in the Villi tectum of 

the Marine At:t 1890, meane the person who waa the 

tnatter at the time the veaaelfirat became an obstruction 

to the tutvigation of the port. 
In a proceeding before Juitioea under the \Zth section 

the ben^fioial oumera of a ship have no loeue standi. 

Order to review an order of justices. 

[llie facts and ai^iuments are set out in the judg- 
ment]. 

Mr. MileheU appeared to move the order absolute. 

Mr. Box and Mr, Melntyre appeared to show cause. 
Our. ad. vuU. 

HioiNBOTBAH, C.J. — Order to review an order of 
justices made on Aprd 18, 1891, directing the issue of 
a warrant for the removal of the wreck of the ship 
Cape Verde in such manner as the port officer should 
direct. The Cape Verde was wrecked hy collision 
with another vessel on June 23, 1889, and Kunk in 
fair way of Fort Phillip Bay, causing an i<)ipediment 
to the nayigation of the port and obstructing the 
entra^ioe to Hobson's Bay. On February 23, 1891, 
the complainant served a notice upon Captain 
Mitchell who had been the master of the Cape Verde 
at the time of the collision, requiring him in accord- 
ance with the terms of section 13 of the Marine Act, 
■ 89U, to clear the port of such ship and every part 
tberaof within 14 days from the day of the receipt of 
the notice, and on March 7 a further notice, dated the 
previous day, requiring Captain Mitchell to gi 
security to the satisfaction of the complainant as port 
otfauer for the removal of such ship and the wreck 
within a further time of 34 hours from the date of the 
expiration of the first notice. The order to review 
the order of justices has been granted on live grounds. 
The first ground is tiiat there was no evidence that 



the owners of the Cape Verde had been required by 
notice in writing to clear the port of the uid ship, or 
to give security for the removal thereof, in ac- 

'lince with the provisions of the 13th section. 
The answer to this objection is, that the act does not 
require the owner, but the " owner or master " to be 
served with notice. Tlie Cape Verde was not rois- 
tered in Victoria, and the registered owners at the 
time of the casualty are now resident abroad. In such 
.se it would be more convenient to notify the 
master if he should be found within the jurisdiction. 
The act allows notice to be served on either the oivner 
or the master. The second ground of the order to 

'bw is that Captain Mitchell upon whom the 
notices were served, was not the master of the wrecked 
vessel within the meaning of the act. It has been 
contended that the word " master " in the t3th section 
means the master of the vessel at l^e time of the 
notice, and that as Captain Mitchell states thtit he 
ceased to be master of the Cape Verde on June 23, 
1889, and afterwards abandoned the vessel, no notice 
has been served on the master of the vessel, and the 
Justices consequently hod no jurisdiction to make the 
order. We are of opinion that the " master " in the 
13th section means the person who was the 
master at the time the vessel first became an 
obstruction to the navigation of the port The object 
of the section is to provide speedy means of clearing 
the port of the wreckage, and at the same time, and so 
far as may be consistent with that primary and neces- 
sary object, to give the l^al owner of the wrecked 
vessel a reasonable opportunity of recovering his pro- 
perty. The master of the vessel at the time of the 
loss represents the absent owners, and it is proper 
that he, being on the spot, should be liable to be called 
on at once to take steps to protect his employer's in- 
terests by removmg the ship and the cai^o. The 
primary object of this section would be liable to be de- 
feated if the master of a vessel registered abroad 
could, by resigning his position as master And 
abandoning the vessel, prevent and delay the removal 
of a wreck that impeded, or, it might be, endangered, 
the navigation of the port. The third and fourth 
grounds of the order to review raise the objection that 
the notices served on Captain Mitchell in this case did 
not fix a reasonable time For clearing the port of this 
ship, nor a reasonable further time after the expiration 
of the first notice for the removal of the ship. This 
objection was not taken before the justices. Evidence 
was given that H days was nota reasonable time within 
which to raise the vessel, but no evidence was given 
before the Justices that 14 days would not bea renson- 
able time within which to clear the port of sacli ship 
and ofevery part of the wreck thereof. By thelSth sec- 
tion, the time within which the port is to be cleared 
of the ship and the wreck, and the further time 
for removing the ship and wreck, are the time required 
and the time appointed by the port officer, the harbour 
master, or, in their absence, the proper officer of Cos 
toms of or at such port. Assuming that sucti ofKcer^ 
are bound to fix reasonable time for the acta roquired 
to be done, it is manifest that in dstei^ining that 
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question they must hftve regArd to other considera- 
tiona beside)! the time reasonably iiecessury for raisiug 
the ship »ad saviog the cargo. Their primary duty in 
to clear the port of an obstruction to navigatinn, aud 
the d^jree and char»cter of that obstruction may be 
such as to make it perfectly reasoiinble to fix a time 
for thti removal of the ship within which the ship 
could not be raised, nor removed except by totally de- 
stroying it and the cargo contained in il. Without 
Baying that the exercise of the dinoretiun of the respon- 
sible officer on this point could not under any circum- 
stances be the subject of renew, it is clear that it 
would only be where manifest injustice had hem un- 
necessarily occasioned by the appointment of too short 
a time that the discretion o[ the officer could not be 
overruled. In this oase 18 months were allowed to the 
persons interested in the ship and cargo to remove 
them, and two attemps had been made recently to do 
so without Bucoeu, It would be inpossible to con 
under those circumstances that the port officer 
not justified in applying for the necessary authority 
to remove the ship and the wreck himself without 
further delay. The fiftli ground of the order to re- 
view was that Mr. Hugh Thomson, one of the beneficial 
owners of the ship had no opportunity sffnrded to him 
of proving that the times mentioned in the two notices 
to C&ptoin Mitchell were not reasonable times within 
which to do the acts mentioned in the notices. 
The justices were right, in our opinion, in holding 
that the beneficial owners of the ahip had no locua 
standi or right to be heard in the proceedings before 
justices. Tne objection u to time, which was not 
taken, and which, if it hnd been taken, could not have 
been supported by the master, cannot be entertained 
on the application of a person who is a stmnger to the 
proceedings. The objections to the order cif the jus- 
tices have failed upon all the grounds. The order to 
review will therefore be discharged with ii'osts against 
Captain Mitchell and Mr. Hugh Thomson, on whose 
application the order to review was granted. 

Solicitors in support Braham and Pirani ; to oppose 
Croum SoUdtor. 

SUPREME COURT SITTINGS. 



(Before Hood, J.) 

Roberts v. Balpoub and axothrr. 

Aug. 12 & 13. 

Defective title — Cantperuation. A., as truttee under 
the usiUof U., said apiece oflartd,parl of the aelate, 
to C. The eorUrael of sale contained a condition 
that all requiaiiiont on lilU were to be made vntiiin 
14 dayifrom the date of the eale, otherwise allobjec- 
liotu to the title were to be deemed tmived. A, pro~ 
dveed the documents of title in his foxsesnon, which 
shoioed in him a clear title to tlie whole of t/ie land. 
C, beitu/ satis^-i, paid tlie wliole of the pure/iase- 
money, taking a receipt/or the iame, but he did not 
lake a eouveyanee effthe land, Suiseqtteatly, it uxu 



discovered that part of the land had been eonveyed 
auMy by B. dwing his life-ti-ne, and that suoh deed 
of conveyance had beett regietersd. Beld that C. teas 
entitled to recover from A. compensation to the 
value of the land to which A. woe unable to give Utie. 
Where a vendor is desirous to limit the liability under 
which he usually rests, of making good title to land 
which he is selling, he must do so in terms expHoit, 
pUnti, and urtaiiU>iguous. 
Where a partial failure of title is discovered before con- 
veyance the Court may enquire into all the eircunv- 
stances, and may award comperuation to the pw^ 
chaser according to the real state of the com 
This was an action by the plaintiff against the de- 
fendants for having sold the plaintiff a blook of land, 
to part of which they were unable to give title, anj 
the plaintiff claimed £500 damages or compensation. 
The defendant Balfour is one of the exeantors nuder 
the will of one James Phillips, and the defendant 
Company is the executors of the will of one William 
Templeton, who during his life was a co-exoontor with 
the defendnnt Balfour under the will of the uid 
James Phillips. On the 13th of November 1887, the 
defendsnt Balfour and Templeton, acting under the 
will of the said James Phillips, p3t up for sale by 
public au';tion part of his estate, and the plaintiff be- 
came the purchaser of lot 5 for .£1,035, payable as 
follows: — £256 5b cash, and the balanoe on three 
bills each for £256 5s., payable at 13, 26, and 37 
months. Both at and before the sole plana of lot B, 
the lot purchased by the plaintiff, were exhibited by 
the agent of the vendor, showing that this lot had a 
front^e to Stevedore Street of 6Sft. ll^in., and a 
fror.tage to Melbourne Road of 147ft. l&in., and it 
was described in the particulars of lots attached to the 
contract of sale aa follows : — " Lot 6. Part of Crown 
Suburban Allotment 9, portion 2, parish of Cut Paw 
Paw, containing about 1 acre 1 rood 37 7-10 perches, 
having a frantage to Stevedore Street of 68 feet 11^ 
inches and the Melbourne Road of 147 feet 10 inches, 

tA being irregular in shape." In duo oourse the 

plaintiff f^ed to see the title, and the defendant and 
Templeton produced all the documents that they hod 
in their possession, or of which they had knowledge of, 
and these documents showed a perfectly clear title in 
the defendants, and the plaintiff consequently mnde 
no objections to the requisitions on the tide. 
On the 16th of April, 189«, the plaintiff paid the 
whole of the purchase money, liut did not take a con- 
veyance of the land which was under the old law, 
but he took a receipt for tlie purchase-money instead, 
OS he intended, to bring the land under the Transfer 
of Land Act. The following is the receipt given by the 
defendant and Templeton which was endorsed on the 
back of the contract. "The undersigned James Balfour, 
and William Templeton, as the trust^^s of the within 
mentioned will, do hereby acknowledge to hay© 
received of and from Wm. Henry Roberts, ol Chan- 
cery Lane, Melbourne, Solicitor, the whole of tbo 
purchase money, amounting to the sum of £1,03C», 
agreed to be paid by him to them, 'oa the puNhase- 
money, for the whole of lot 6 described in «ie w^ton 
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contract, and being part of allotment 9, portion 2, 
paruh of Cnt Paw Paw, containing 1 a«re 1 rood 
luid 37 Yts perches, or thereaboutc, having a frontage 
to Stevedoie-Street of 68 feet llj incheB, and U7 
feet 10 inches to Melboume-road, Williamstown." 
Nothing more was done until the 29th of July 1890, 
when the plaintiff on endeavouring to bring the land 
under the Transfer of Land Statute, discovered that 
part of the land, that fronting Stevedore Street, had 
been ooveyed away by Jamea Phillips, in his life time, 
to one Thomas Pierce, in the year 1870. Plaintifi' 
at once wrote to the defendants informing them of the 
foot of his discovery of this conveyance, and asking 
for a return of part of the purchase-money, but the 
defendants refused to return any part of the purchase- 
money, and the plaintiff then brought this action. The 
defences set up by the defendants were, first, that the 
ordinary rule as to giving compensation for deficiency 
did not apply, aa the defendants were only trustees, 
selling whatever title they might have ; secondly, that 
even if they had intended to make title at the time i^f 
the sale, they were now relieved from such obligation 
by the 6tb condition of the contract, which provided 
that alt objections or requisitions to or on the title 
were to bo delivered in writing within 14 days from 
the day of sale, and all such objections or requisitions 
not so delivered were to be deemed absolutely waived 
and the plaintifi made no such objections or requisi- 
tions ; thirdly, that inasmuch as this deed of convey- ' 
ance of 1670, from Phillips to Pierce was registered, 
the plaintiS could have discovered it for himself, and 
therefore, the rule caveat emptor applied. 

Mr. Topp, and Mr. Weigall, appeared for the 
plunUff. 

Mr, Uiggint, appeared for the defendants. 

Cw. ad. milt. 

Sep. 7. 

Hr. Jnstioe Hooo — By a contract in writing dated 
the 15th day of November, 1887, the plaintiff, 
William Henry Roberta, purchaaod from John 
Buchan & Ca, as agents for the vendors, for the sum 
of £1,026, certain land described as " part of Grown 
aurburban allotment 9, parish of Cut-paw-paw, con- 
taining la. Ir. 37 7-lOth perches, having a frontage 
to Stevedore-street, of 6Sft. 1 1 ^in. and to the 
Helbonmeroad of 147ft. lOin., and being irr^nlar in 
shape." The sale was by auction, and before and at 
the time of the sale plana were exhibited on the 
vendor's behalf showing that this lot was bounded 
both by Stevedore street and the Melbourne-road, and 
the plaintiff bought under the belief, induced by the 
description and the plans, that he was buying land 
having a frontage to both streets. The ^'endors were 
James Balfour and William Templeton, as trustees of 
the will of James Phillips, deceased, and they received 
frran the plaintiff the whole of the agreed purchase 
money, and on the 23rd April, 1890, they signed a 
receipt therefor. Shortly after the purchsse the 
vendors' solicitors produced to the plaintiff the title to 
the property. This title was under the old system, 
and showed a complete right in Phillips to the land 
told, and the plaintiff being content made no object- 



ions or requisitions. After payment of the pursbase 
money, but before any conveyam-e was executed, the 
plaintiff discovered that, in 1870, Pliillips had sold nil 
the Stevedore-street frontage, and had duly executed a 
conveyance thereof to the purchasers in whose assigns 
the title and possession now remain. Of this fact the 
executors of Phillips were in ignorance at the time of 
the sale and receipt of the purchase money, and thej 
sold in bona fide belief that the whole of the land was 
theirs to sell. Under these circumstances the plaitLtill 
commenced this action claiming damages or compen- 
sation, and, though not so put in his pleadings, his 
case was argued upon the principle that a purchaser is 
entitled to have oil the vendor can convey with com- 
pensatiou for deficiency, if any, unless there is somp 
condition in the contract to the contrary. To this the 
defendants say, first, that the rule does not apply 
in the present case, ss they were only trustees selling 
whatever title they might have. So far as this part 
of the defendant's contention is concerned, thore is no 
express statement anywhere that they were selling 
their right, title, and interest only. The contract 
was made by John Bnchan & Co. as agents for the 
vendor, and the sale was by order of the Trustees, 
Executors and Agency Company Limited, on ix'halt 
of the trustees of the wilt of James Pliillips, deceased, 
and the only other reference to tbe position of tite 
defendants is iu condition No 10, whici) states thnt 
the vendors, lieing trustees, will only enter into the 
usual covenant, that they have not encumbered tlie 
property. There is nothing in this to support tti« 
argument that at the time of the sale it was not in 
tended that title should l>e made. On the con 
trary, it is' clear from the surrounding circumstances 
and from the contract and conditions of sale, thnt. 
when they sold, the vendors Itelieved they could pive 
a good title, and intended to do so. The defendanis. 
however, further say that even though they may at thp 
time of the sale have intended to make title, yet ther 
are now relieved from their obligation hy reason of tlif 
conditions, and espocially by condition No. 5. The 
condition reads thus : — 



-All dseda and docusients in the pnsseaslnii 
of the vendoiB relating to the title to the property bought \>J 
each purchawr shall be produced t« Buuh purchoaer or hi^ 
solicitor for inspection upon hie making application for the 
B&me to the vendor'a nolicltors, Measn. Malleson, Rugbuiil t 
Stewart, Queen street, Melbourne, within four days, ajid lh( 
purchaser ahall within fonrteeu daja from the day of uk 
deliver to the vnndurB' aolicitora a atatement in writing of all 
ob^ectiooa urrequisitiona (if any) to or on the tilje, and lU 
objectjona or requiaitiona not included in auch atatemeiit ahill 
be conaidored as abaolutt^ly waived, and such purchaat-r siiall 
be conaidered aa having accepted the title." 
Under this condition, the vendors having produced fcr 
the inspection of the plaintiff all deeds and document 
in their possession relating to the title and tbe plainlilf 
having made no objection or requisition within the 
stipulated time, it is contended on behalf of tbe 
defendants that the plaintiff must be taken to have 
accepted the title whatever it was, and to have wiuced 
all objections, no matter what their nature might lie. 
Indeed, it was broadly urged that even if the deed of 
1870 had conveyed away all the land, instead of [*rt 
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only, atill the dnfenduita would be entitled to retain 
the whole of the purchase money and give the plaintifi' 
in return nothing but a valueleu coaveyance. This 
seems a startling concluaiou, though, of oiurae, if it is 
the correct construction of the contract, pffect must be 
given to it. But it must be remembered that in oksea 
like these the burden is on the vendor. If he desin's 
to limit the liability under which he usually rests of 
making eood title to the land wh)<:h he sells, he must 
do so in tenns eic|>licit, plain snd unAmbiguous. (Kllia 
V. Rogers, 29 Ch. D. 601, re Marsh, 24 Cli. D. 17). 
The conditions of sale are prepared by him. He 
knows or ought to know inucb more of their subject 
matter thoii a purchaser usually knovvs or can know, 
and where the language which he uses is at all am- 
biguous it b always construed iu such a way as to 
prevent the vendor from dealing unfairly wtth the 
purchaser. (See re Terry, 32 VA\. I). 28). Now does 
this condition, No. 5, or aiiy other in this contract say I 
plainly or by necessary implication that the vendor is 
not hound to make a title #t all unless required 
to do so within the stipulated time, or is it 
anywhere conveyed to a purchaser's mind that he 
may have to pay his money and get nothing for it, 
I con discover nothing of the sort. The fair inter- 
pretation of the contract and conditions in my o[iinion 
is this. The vendors sell the land, and undertake to 
make title, and give a conveyance. They have in 
their iKissession deeda and documents which show good 
titio, and these will be produced. If there is any- 
thing wrong with theee deeds or documents the pur- 
chHiier must make objections and requsitioiis, and if 
he makes any requisition which the vnndors arc un- 
able or unwilliDg to remove or comply with the coik- 
troct m^y be annulled. The vendors are bound to 
make title, but if no objections arc made the iinrohnser 
may have to accept an in&-m title, or possibly meekly 
a possessory one. Beyond this I cannot think that 
the conditions go, nor can I read them to mean tliat 
the purchaser is not to get the hind which he l>ought 
and paid for, nor any title of any sort to it, but only 
n mere waste piece of parchment containing idle 
covenants. It was, however, further urged as an 
answer to the plaintitl'e clnim that inasmuch ns this 
deed of 1870 appears to have l}een registered, llie 
piflintitr could hnve discovered it for himself, and, 
therefore, the doctrine of caveat emjtlor applies. The 
strongest case in support of this view is Clare v. Lamh 
(L.R. 10 O.P. 334). The question there was, 
•■ Whether the purchaser, having paid i;240 for pro- 
perty to which the vendors had no good title could 
recover hack that sum." It was hold that he could 
not, OB the doctrine of eaceat ewjitor applied. Grove, 
J., in giving judgment said : — 

*' If a man goes into s shop to buy a chattel, tbo M-Ucr, is- 
peciuUy if he be tho manufacturer, must necessarily know 
mure of the outure and quality of the article than the pur- 
chaser can. In that case the rulo ranai i-mitlor m oHko % 
hard one, and yet iC generally appliri. lu the com of the 
purchase of an interest In land, tlie person who sells places at 
the <liap(iaal of the buyer such title Huciki sa liv doshcsscb, anil 
unilcr which he clainis. Tlie puruhitHer has full oi>ortuiiity 
for iiivestigalint; the title of thi' vendor, anil when lie bUies a 
conveyancs he is aasomed to have duue au. Cousiderable in- 



convenience mijfht result if this were not so. Conveyancers 
limy agree u|kjii the titln, luiil long iift«r the conveyance ha^ 
been eiiecuteil, the wliole lr*iisn:tion completeJ, and Ihe pro- 
ceeds digbursei], ihe seller might be culleil upon to relurn the 
money by reaaon of tome defect, of which he biut no notice at 
the time." 

If the reference in the foregoing extmct to the snle 
of a chattel is intended to imply that in such a case 
there wnuld l>e no warrantv of title, I should doubt 
the correctneKS of the statement (,4ee Morley t. Atten- 
horougK A 'Ex. bt-iO, £irM<Jtz r. ItanuMler, 17 C.B., 
N.S. 7!)8) ; and si> far as it Uys down any general 
rule as to tlie application of the maxim caveat emjttor, it 
is much too wide (Joiim v. JuH, (..R. ;(, Q B. 197). If 
the decision is to rest upon the ground of incon- 
venience, I must confess myself unable to understand 
why it should be deemed inconvenient to make a iiioii 
refund money received by him upon a consideration 
which he has failed to perform, to say nothing of the 
manifest injustice of such a proceeding. But this dc- 
n iiiid all others of a similar character (whether 
they are hosed, tw some are, upon an application of 
this miixim, or, as others are, and as I think more 
piopci ly, upon the doctrine of merger) aro clearly dis- 
tinguishable from the present case. They are alt 
eases of defects discovered otter completion and execu- 
of the conveyance, and a marked distinction lias 
been drawn between them and cases like this where ihe 
mistake is ascertained liefore the linnl act. " Although 
the purchaser has paid the money, yet if he is evicted 
liefore the conveynnce is executed by all the necessary 
parlies he may recover the purchasii-nioney in an 
action for money had and received, although the in- 
tended coveiiniits do not extend to the title under 
which the estate was recovered" {Suffden'i Ve^idor ami 
/'urrliaser, 14 Kd. 54'.l). And where there has bteii 
only a jinrtial failure of title discovered biifore convey- 
ance, " a court of equity may inquire into all the cir- 
cumstances, and may ascertain how far one part ot 
the bargain formed a material ground for the rest, and 
mny award n compensation according to the real state 
of the traiisnctior." (Johnson v. Johaan. 3 B. A P., 
170 ; Crippg r. Afrtw/B, t', T.R. 600). This view seems 
to me to apply to the present cnse, and I accordingly 
propise to follow it. Much was said about the pos- 
sible hardships u[>on the defendants if the plaintilT 
were allowed to recover, ina.smuch as the defendants 
may have distributed the assets of the estate. Even 
if tills were so, and even if they had no remedy over 
against the persons who have received the iisseta, still 
I shoijd say that they must liear the loss. Thoytook 
upon themselves to sell land as their own to which 
they hod no title, when it wii.'! as much open to them 
as it was to the plnintitfs to searcli the registry, and 
as iietweim the two innocent parties it seems to me 
just that they should sufler. It was also urged in 
argument that if this objection to title had been 
taken in time tlie defendants might have cancelled the 
co^itract under the powers given by condition No, 7. 
In that event they would have had Co return the pnr- 
chasp-monev, and it has not lieen contended that they 
desii-e now, or e> er did desire, to gi't rid of the im^ree- 
uient, or that they could gain anything by so doing. 



66 Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



Nom opCAsas. 



It waa adiuitted during the hearing that the truatee 
cotupitiii had boon wrongly joined as co-defendants 
Tliey will be struck out, and the plaintiff must pay 
any extra costs ocoaaioned by the misjoinder, and 
there will be judgmeDt for the plaintiff against the 
other defendant, with coats, for £100, that being, in 
my o|>iiiitin, a fair compensation for the Ioba sustained, 
r have dealt with this cose throughout apart from the 
pleadings, Uut upon the points raised and argued as 
the matter proceeded. 

Solicitors for the plaintiff, Puntland, SoberU & 
Tli. mpwH ; solicitors for the defendants, Malleaon, 
Ktigland & Stewart. 

(Before Webl^ J.) 

tiuKST V, Watson. 

Sept. 4th. 
A plaintiff cannot bring an action for the ipeeifie per- 
formancn of a written agreement tcilk a parol varia- 
tion. Where a plaintiff brings an action for the 
speeifie perfominnce of a ivrilien agreement uith a 
parol variation, and sets up a pari performance in 
order to take the ease out oftlie Statute, thai part 
per/ortnnnee, in ordi^ to entitle him to succeed, must 
be referrable only to the parol variation, and must be 
a part performance by himself and not by tlie. defen- 

This was an action for the rectification of a written 
agreement and specific performance of the agreement 
when rectified. The Statement of Claim set out(l) 
On and prior to the 3rd of April 1890 one ^arah 
Jesnie Guest was the registered proprietor under tlie 
T'raiw/ero/'/.ffliw/Sfa/uieofthelandscom prised in Certi- 
ficate of Title Vol, 2151 Fol. 430,110, subject to a 
registered Mortgage for X4300 ; (2) On and prior to 
the said dnt« the defendant was the registered proprie- 
tor of the lands comprised in Certificate of Title Vol. 
2105 Fol. 490,800 ; (3) On or about the said date it 
wf^ agreed l>etK'een the said Sarah .lesaie Guest and 
the defendant that the said Sarah Jessie Guest should 
exchange the lands first mentioned subject to the said 
Mortgage for part of the lands secondly mentioned, 
comprising 85 acres. (4) In pursuance of such agree- 
ment a memorandum under seal was prepared and 
executed by the said Sarah Jessie Guest and the de- 
fendant, which by reference to a plan in the margin 
thereof showed the 'ih acres of the di^fendant's land ' 
which the said Sarah Jessie (JJuest was to receive in 
exchange, and then provided thus "the said Sarah 
Jesftie Guest, in consideration of this agreement by 
the said John Itnlph Watson hereinbefore contained 
hereby a^^rees to transfer to the said John Ralph Wat- 
son in the said month of January 1891 all that piece 
of land being lota lli and 17 on the plan of the Rail- 
way Reserve, Canil)erwe3l, having n frontage of 132 
feet to the Prospect Hill road by a depth of 13.") feet to 
ihe Railway Parade tt^ether with the buildings 
erected thereon, and the said John Ralph Watson 



agrees tu pay the inten.'st which may become due on 
the Mortgage for £4300 now eziating on the said 
liinil nnd premises from the date oF this agreement." 
(5j The said recited provision of the said ^leenent 
should have been for the transfer by the said Sonh 
Jessie Guest to the defendant of the said land subject 
to the said Mortgage, but by the mutual mistake of 
the said parties r>r their advisers such provision wu 
omitted. (G) Immediately after the said agreement 
thesaid Sarah ilessie Guest went into posseesioD of the 
!^iid 35 acres, andthedefendnntwentintoposaeasionand 
intoreceipt of the rents and profita oftheaaid premises 
of the said Sarah Jessie Guest and has since kept down 
the interest on the said Mortgage for £4500. (7) The 
said Sarah Jessie Gueat died on the 23rd of April 1S90 
leaving a will, whereby she appointed the plaintifi hw 
executor, and probate of the aaid will wasgranted to the 
plaintilf on the 28th of June, 1890. (8). The plaintiff 
aa such executor has been in posaeasion of the said 35 
acres since the death of the said Sarah JeaaieGnest (9). 
The plaintifFhas always-been ready and willing, oudia 
now ready and willing, to carry out the aaid agree- 
ment by tranaferring the said first mentioneil premises 
to the defendant, subject to the mortgage, upon tbe 
defendant executing to him a proper transfer of the 
said 35 acres freed from encumbrances, but thn defen- 
dant refuses so to do unless the plaintilf transfers the 
said first mentioned premises freed from the said mort 
gage- 

The plaintiff claims : (1). That the said agreement 
may be rectified by providing for the transfer by the 
said Sarah .lessie Quest of the said lands subject to the 
said mortage. (2). Specific performance by the defen- 
dant of such rectified agreement, the plaintiff being 
ready and willing iind hereby offering ea such execu- 
tor to carry out such agreement on hia part 

Defence and counterclaim. The defendant says 
tbat(l) He admits ]>aragraphs one and two, and says 
that the second mentioned lands were also subject to a 

igage for £2,5(»0 ; (2) He doea not admit any of 
the atlegationa in paragraph three ; (3) Save that he 
does not admit that the aaid memorandum whs pre- 
pared in pursuance of such agreement he admita 
paragraph four subject to the production of the said 
memorandum ; (4) He does not admit any of the 
allegations in paragraph fivo, and aaya that the said 

lorandum waa before execution perused and ap- 
proved by the solicitor for the said Sarah Jeasie 
Gueat : (5) H" rdmi's poragra|ili six, imd says thathp 
and the saidSamh Jesaie Guest so went into possession 
under and by virtue of the snid memorandum ; (li) 
He admits panigraph eight ; (7) Save that he refDsea 
to carry out the agreement set out in paragraph three 
of the statement of claim he does not admit any oF 
the allegiitions in paragraph nine ; (8) He will 
rely on Section 20!) of the InslruinetUs Act 1890, and 
will contend that the plaintiff is not at lihcirty to 
vary by parol evidence the said memorandum ; (9) He 
will contend that the plaintiff cannot have rectification 
and spicilii- jerforniiince of the siiid ngreiment when 
rectified ; (10) He hiis abvuys been reidy and willing 
and hereby offers to tarry out the prov;jsioiis of the 
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said iDeniorandum or to rescind th« saiue, and to give 
up possesBioa of the stud first mentioned lands to the 
plaintiff on the plcuntiff giving up to liim possession 
of the said second mentioned lands. 

Connterclaim. The defendant says that (1) lie 
partially repeatE parc^raph four of tjie Statement of 
Claim, omitting tiie first six tvords tliereoE; (2) He 
WHS induced to enter into the said agreement to 
exchange tlie said lands by the fraudulent mittrepresen- 
tatlon of the said Samli Jessie GuLvt and lier agent, 
James Elias Guest. 

Particulars of misrepresentation : — The/ repre- 
sented to the defendant that the said first mentioned 
lands and the buildings thereon brought in sufficient 
rents and profits tfl pay off the mtei'est on the mort- 
gnge and to eflect all necessary repairs and to leave a 
balance of £i per week neL profit, whereas in truth 
and in fact the rents and profits from the said lands 
and buildings thereon are not sufficient to pay the siiid 
interest and to effect the necessary repairs, nnd the 
defendant counterclaims £1500. 

Beply. The plaintiff as to the defence says that, 
save in bo far as they contain admissions of 
the allegations of the statement of claim, he 
joins issne upon paragraphs two, thtee, four, five, seren 
and ten thereof. The plaintill'as to the counter-claim 
says that he denies each and every allegation of para- 
graph two thereof. 

The Memorandum of <^groement is as follows :~ 

'' Agneiaeat made the third liay of April, One Chousuid 
eight hiiudre I and tiinety. betwaeii John Rulph Wataou, of 
Netting Hill, in the Colony of Victoria, gentle Dan, of tho 
one p&rt, and ttarkb Jesaia Uueet, of Murray ijtrcet, Ouulfield 
in the said Cotony, wife of Jameb EUiu Udski of the same 
place; contractor, of Che other part. Witiieuuth that tit the 
cOOBideratioD bereinaft«r meotLoned, Che said pariieB hereto 
hereby agree as followi< i The said Juho Ralph WaCsou io 
congideration of the ^reement by Che wUd Sarah Jessie U uest, 
hereinafter contained hereby agrees to transfer to the said 
Sarah Jensie (•aest, in the month of January, one thousand 
eight hundred and ninety-one, a piece □[ land oontAiuing 
thirty five inires, being part of seetiun iighty, I'arinh of Mul- 
grave, free and clear froui the mortgages now exiatinglherDon. 
and the said John Ralph Walson agrees to pay the 



of the agreement by the said John Ralph Watson, ht 
before contained, hereby agrees to transfer to the said John 
Ralph Watson in the said month nf January, One thousand 
eight hundred Euid. ninety -one, all that piece of land iMiing 
lots IS and 17 ou the plitn of the Railway Keeerva Estate, 
Camberwell, having a frontage of 132 feet to the Prospect 
Hill Rood, by a depth of 136 to the tUilway Parade, together 
with the bnilding erected thereon, and the said John Ralph 
Watson^grees to piiiy the interest which may become due on 
the mortgage for foar thousand seven hundred pounds, now 
existiog on the said land and premises, fioni the date of this 
BigreemeDt It is agreed between the eaiil parties hereto, Uiat 
each shall be entitled to possession of the respective pieces of 
land and prenuses su to be transferred as afortaaid, end the 
rents and profits thereof, on the execution of this agreement, 
and from the date thereof. As witnese the hands and seals 
of the said purties the day and year first before written. 



Hi^ned sealed and delivered by the said 

<i. H. R. Osbom, tktliuitor, Mellioume. J |L.8.) 



n Boli^ Watson ii 



said \ 

B of I 



JouM R, VVatook. 



ijigned sealed and delivered by the said \ 
Saiah .leesie (luest in the presence of I S. J. Gvtur. 
T. Jones, Nurse, Unrray Htreet, Caul- f {L.8.) 
£eUL J 



Mr. Hayes, for the pluintiff, read the pleadings and 
opened the cose. 

Mr. CvMien for the defendant. If your Honour 
would deal with the law point raised on the pleadings 
before going into the evidence I tliitik it would 
materially shorten the cuse a£ I submit the point 
raised by the defence is fatul to the plaiuttfTs case. 
Your Honour will see that this is a written agreement 
under seal with respect to lauds, and we have pleaded 
the Statute of Frauds. What the plaintiff really seeks 
here is specific performance with a parol variation 
and on the pleadings as they stand I submit the 
plaintifi' must fail. 

Mr. Hayea. My friend has not cited any authorities 
for the proposition that be had advanced but here I 
submit there has been a p^rt performance which lakes 
the; case out the Statute, W^oolam v. Hearn Whit*; 
and Tudors L.C. Bth Edition Vol. II p. SOB. [Mr. 
Ciuteti part performance is not pleaded.] It is ad- 
mitted on the pleadings that there has been a part 
performance, the parties have gone into possession and 
in that view of the case we are entitled to succeed 
Legal v. Miller 2 Vesey sen. 2911. There have been 
cases where it has beensougbt to specifically enforce 
a written agreement and the defendant has set up a 
parol variation and specific performance has been 
decreed without insisting on the defendant filing a 
croes bill. 

Mr. Ctisaen. H your Honour thinks that part per- 
formaince is set up by tliese pleadings tbeu I say thut 
there is no part performance referrable to this parol 
variation. The reason of this doctrini.- of p^irt per- 
formance is that where a person is in possession of a 
piece of land the law will not assiune that lie is there 
as a trespasser. Then the part performance must be 
by the person seeking relief, King v. OrimKooii, 12 
A.L.T. 187, and the part performance set up here is 
not the going into possession by Mrs. Guest but the 
going into possession by Mr. Watson. That casi^ of 
Lei/ai V. Miller 2 Veaey sen. 29'J is referred to in the 
case of I'ilcairH v. Ogden 2 Vesey 376 in which case 
parol evidence was sought to be admitted to vary a 
written contract but there it was put on the ground 
of friLud. Tho same principle is also illustrated by 
Jiich V. Jackson 6 Vesey, note on p. 333. Un those two 
grounds, therefore, if part performancehas been pleaded 
I submit the plaintiff must fail. First, that the part 
performance is not referrable to the parol variation 
and secondly that the part performance must be by the 
person seeking the relief. 

Mr. Hayes. May I refer your Honour to the case 
Lauy„ji V. Martin 13 L.R. Ir. Ch. D. 297. [Wkdb, J. 
There the part performance was expressly referrable 
to tbe parol variation.] Here there is only one 
agreement which is not severable. Mr. Watson pays 
interest on the mortgages on both properties and we 
have pleaded possession and I submit that that is 
sufficient for our purpose. 

Mr. JusTicii Webb. — This is on action fcr rectificti- 
tion of agreement and for the specific perlormance of 
tliat agreement when rectified ; substantially that is 
an action for the specific performance of a written 
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agreement with a parol and viiriation. It is well 
settled thnt a plaintiR caanut bring an action for 
specific porformonce of a writttin agreement with a 
parol variation. A defendant may rety upon a parol 
variation and it may be decreed to be performed hy a 
ptaintilf with Kuch variation but a plaintitT cannot 
liring an acti'iu for specific performance with a parol 
variation, liut the pluintiif sivys in this case that 
there hua been a part performance and that the rule 
i>s to specific |]Brformance is founded on the ti'tatule 
of t'ramU ond thiit part performance takes the case 
out uf the statute. Now in my opinion the part per- 
formance must be roterrable only to the parol variation 
and not to a performance which is equally referrable 
to the i^rreemeiit without any variation. In the notes 
to Woolam v. Ileartte Wliite and Tudor's L. C. 6th 
Edition. Vol. !I. p. 51B, a case of considerable 
authority it is said "Accordingly it wil! be found that 
parol cvidi-nce on the p;irt of <i plaintifl seeking 
specific performance of a written contract with a 
variation supported by such evidence, will, wliere there 
nre not acts of part performance, lie invariably re- 
jected." And again it is said at p. 519 *' Where, 
however, the paroi variation has been part performeii 
a specitic performance of the written agreement with 
the variation will be decreed." In this case the parol 
variation has not been part performed. There was a 
written agreement for the exchange of land, the 
plaintifi'^ property l)ein(; suhject to u mortgage and the 
wi-itten agreement was that the defendant should pay 
interest on that niort^'ige but the partiiis inserted { 
nothing as to who was to pay the principal. Posses- 
sion of the land has been taken hy the defendant and 
he hiis paid the interest on the mortgage Ixitli of which 
are referrable to the written agreement, but there is 
nothing in the part, performance which is referrable 
to the pnrol variation, which is the {layment of 
this niartg(^(e. I am, therefore, of opinion that 
this part performance doiis not apply. Further it 
does not apply because it i^ also well settled that 
the part performance must be by the person seeking 
the specitic performance. Here it is by the opposite 
party for the part performance of this written agree- 
ment so far as the plaintiff taking possession of the 
exchanged lands has nothing to do with this property. 
For these reasons I think that this point of law is 
gowl and that the judgment nvust be for the defend 
ant with costs. Judgment for the defendant with 
costs on the claim. Judgment for the plaintiff with 
costs on the counter-clHim without prejudice to any 
further proceedings by the defendant. 

Solicitors for the plaintiff, Golihmith. 

Solicitors for the defendant, G. 11. R. and A. E. 
inborn. 



(Itefore Hodges, J.) 

ViCKBKY V. FOLBT. 

Sept. 11. 

Whe^ there has been a breacit of contract to deliver 



»}iare», tlie plaiiiliff' in eiUilledlo elect, a» iJie nieagaii 
of liamaye^, io)»^tb«r /le vnll take tli« market vabte of 
tlte aharet at l/ie time of tfie breach or at the tinu of 
the trial. 
The market value of a a&inmodity tn the price at whidi 
somebody it willing to sell and sotnebodt/ w unllimj b, 
buy, andnol tlie price at whtcli there are selltri bui 
no buyers. 

I'his was an action by the plaintiff for breach of 
contract by the defendant. 

The Statement of Claim stated :— (I) The plaintiff 
is a member of the Slock Exchange of Melboums, and 
the defendant is a raining speculator, and a meniljer 
of the Victorian Stock lilxchange. (2) On or about 
the 10th February m91, plaintifT lent defendsit 
1000 shares in a certain gold mine known as "The 
Bear Hill Proprietary Uold Mining Company Ko 
Liability," returnable on demand, and the defendaut 
gave to the plaintiff his cheque for £179 3s. 4d. a^ 
security for the said loan, such sum being the approxi- 
mate value of the said shares at that time, (i) Oii 
or about the 26th February 1891, plaintiff demanded 
from the defendant the return of the said lOUO sharea. 
but at the request of the defendant agreed not to in- 
sist upon their immediate return, provided the defeo' 
dant gave security up to their then increased market 
value and the defendant thereupon gave to the plain- 
tiff his cheque for i^ftO as security, such sum repre- 
senting approximately the increase in the market 
value of ttie said shares st that time. (4) On or ii1)0Ut 
the 2t)th March 1891, plaintiff bought from the de- 
fendant 2(X) shares in the said mine at 15s. per share, 
and on or about the ^rd of April 100 shares at 19& 
lOJd, but the defendant wholly neglected and refused 
to deliver the said shares, although repeatedly pressed 
to do so by the plaintiff', who whs always r^ujy ond 
willing to accept the same. (5; On or about the 9tli 
April plaintiff gave to tlie defendant notice iu writing 
thnt unless be delivered the said 300 shares before 1 
p.m. on the 10th April the plaintiff would either can- 
cel the sale or re-purcliase the said number of shares 
at the risk of the defendant, but on or about the lOlJi 
April 1891, the defendant verbally requested tls' 
plaintiff not to purchase such sharea at such time, and 
the plaintiff soDsequently forebore from pnrcha«ng 
the said shares at such time. (6.) On or about the 
28th April 1891 plaintiff gave to the defendant noti<:e 
in writing to deliver before 3 p.m. on the 29tli 
April scrip for 1,200 shares such serif 
being the said 1,000 shares lent as aforesaid, 
and the said 30U shares sold by the defendant 
as aforesaid, less lOO shares sold by plaintiff to 
defendant, on or about the 25tli Febuary, at 8s. Ti<i. 
and held by plaintiff with consent of defendant ^ain^ 
the 1000 previously lent to defendant as aforesaid. 
(7). On or about the Ist May, 1B9I, plaintiff gnveto 
defendant notice in writing that he would purchiue 
at the risk of the defendant the hrst lot of shares in 
the said mine that were offered at a reasonable t'ri'f. 
the shares at thu time of the said notice ranging in 
price between £4 and £5 per shore. (9). In accord- 
ance with the said notice the plaintiff did on or aboat 
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tim 8th May, 1891, purclinsu 1i'r)0 slini-es in tlik siaid 
mine at £3 per slmre. (10). The plivintilT tliuitis dam- 
ag<' for the lirench by tlic defenilant, of the aiid af^itit' 
meut to return the said 1 000 shares as at'oremiid, and 
for the non-delivery of the said 300 shurcs bought bv 
the plaintiff from the defendant as aforesaid. 
Pabticdi.aks. 



livered) 
May 8th. To 1,3 
Itent HilU I 



DifferenM £2,764 11 B, and theplaintifrdiiima £3,000. 
The dof encc sUtes : (1). He admits thnt the plnintilT 
did lend him 1000 shares in "The Bear Hill I'roprie- 
tary Gold Minin); Company, No-Liahilitv," *nd tlmt 
hedid give the plaintifFhia cheque for £l~'A H i as 
security, that on demand he would return to the plain- 
tiff an equal number of shares In the said company. 
(2). Except that he paid the plaintifi a cheque for 
£ii)0 as further security ; he denies the allegation of 
fact in paragraph three of the statement of chiim. 
(■'(). Except that he purchased the said shares at tlie 
price mentioned, he denies pa rn graph four of the stntr- 
ment of clftim. (4). Except thnt the plaintiff gave 
the said notice to the defendnnt as in pai-ngraph live 
alleged, he denies the allegations of fact in the said 
paragraph. (5). On the 2nd day of March, IJSOt, 
the plaintilT demanded deliveiy of the said lOOO shares 
from the defendant. (6). He denies that the 100 
shares sold by plaintifT to him were held by plaintifi' 
ns against the luOO shares hereiulrt-forc referred to, 
and he says that the said 100 shares were to be held 
fis against the ISOO shares purchased from the ptaintill' 
from him. (7). Except that the plaintiff gave the 
said notice to the defendant, he denies all the allega- 
tions of fact in paragraph seven of the statement of 
claim. (K), The defendant does not admit pai-agraph 
right of the statement of claim. 

The reply stnted : (1) Except as to admissions 
therein contained he joins issue on the defence herein. 
(2), He will object that paragraph 5 of the defence, 
even if true aflbrds no answer tn the pInintiS's claim 
herein, or any part thereof. 

Mr. Milckell (Mr. J'urveg, Q.C., and 3{r. Bryant 
with him) for the plaintiff, 

J/r. Leon, and Mr. Voldtmith (Mr. Topji with them) 
for the defendant. 

Mr. OoLDBMiTii, in opening the ca«e for the defence 
said, it is admitted that the defendant did not return 
these shares, and the only question is, on what 
;jround the damages are to be assessed. (See Maine on 
Uamages, 4th Edition p. 174). No case was made by 



the pleadings that the def(.>iidant knew when he got 
the loan that the plaintiff njight be compelled to go 
imo the market iiud purchase at any priue. Under 
ordinary [circumstances the test of the measure of 
daniiiges is the value at the time at which the loan 
was isked for back again. On the 2nd or 3rd March 
till) shares uen- asked for, and the test of the measure 
damages is the value either at that time or else theprice 
at, the time of the trial, Owen v. Routh 1 4 C.B. 327. The 
position wiLS that the plaintilT having lent these shares 
niade a, lot iif time bargains, and took his chanc: of 
getting the shiirea Itnck again. The plaintiff at tlie time 
of raaicng this loan of shares, contemplated that he 
tiiight notgetiliesharesbackagaiu. The rise in the price 
of the shares was the result of what was known as a 
"comer," a mere market operation without any refer- 
ence to the value of the mine itself. There is no 
defence to this action, and the only question is the 
measure of danmges. The rise in the price of the 
shares was the result of the plaintiffs own action, by 
overselling, and the defendant is not to be bound to 
supply at such advanced price so brought about. 
Kortntz V, Kirkpalriek, 72 I'ennsylvanian State 
Keport 376. 

.l/r. Leon, in addressing the Court on behalf 
of the defendant, said — These shares were to be 
given back on demand, which was made nn the 2nd 
md 3rd of March, and the demand was refused. Then 
t was the duty of tlie plaintiff to go into the market 
ind buy for himself but the plaintiff' seemed not to 
lave made up his mind what he was going to do. 
The plaintiff lieing very much involved in these 
'limself, gilt into a state of vacillation, and 
' sought to throw the whole of the bur- 
den of viLCillalion upon the shoulders <'f the de- 
fendant. The true measure of damages was the value 
of the stock nt tlie time when definite notice was given 
by the plaintiff to ihedefendant toreturn the loan 
which was on Marcli 2nd and -ird. And as to the 
100 shares which were bought in starch, demand was 
made for them on 9th April and the damages for 
non-deIiv(-rj- af those shares was the value of the 
shares on tliat date viz., the dth of April. 
Mr. MileheH for the plaintiff was nut called on. 
Mr. .Ilstick ItODGEs — Thi? is an action in which 
the plaintili' seeks to recover damages for Uie non- 
return of 1,1111(1 shares in the Bear Hill Proprietary 
mine tent by plaintiff to th<' defendant and for the de- 
livery of .^lOO shares bought bv the plaintiff from the 
defendant, less 100 shares sold by tlie plaintiff to the 
defendant, so that the plaintiff claims damages for 
non-delivery of 1,200 shares. It is r.dmitted that there 
is no absolute defence to tho action, but the question 
raised before me is as to tlie principle upon which 
danit^es »re to be assessed, and ns to the time at 
which they are to he calculated. It is contended on 
behalf of the defendant that they should he calculated 
upon the market value of the shares on the 2nd of 
March or as upon the market value at the present 
time. It is contended that they should be taken as to 
their market value on the 2nd of March, because the' 
plaintiff wrote to the defendant on that day, telling 
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him that he required t)ie delivery of 1,000 Bear Hilla 
lent to him before 11.30 a.m. on the ^h of 
March. If the evidence hod stopped there Z should 
have been disposed to think that the dofeadant's con- 
tention was right, and that the morning of the 3rd of 
March was the time on which to calculate the value 
of the sbart^B for the purpose of assessing the damages. 
But before the time for the pnrchase had arrived the 
plaintiff and the defendant had an interview, and the 
defendant asked the 'plaintiff not to purchase against 
him. That meant not to buy dhares, and so fulfil his 
contract at that time, but to allow the matter to stand 
over for a while and the plaintiff did so. Subse- 
quently to this the plaintiff and the deFendAnt 
met from time to time, the defendant always 
being desirous that the shares should not be pur- 
chased by the plaintiff, and the plaintiff was witling 
for a long time to allow the matter to stand over. At 
length the market got into a very excited state, and the 
plaintiff became anxious leet he might not be able to 
satisfy certain contracts that he himself had entered 
into to deliver scrip, and accordingly on the 2nd of 
April he wrote to the defendant requiring the defend 
ant to deliver up to him (the plaintiff) scrip for 1,200 
shares before 3 o'clock on the next afternoon. That 
not having been complied with, the plaintiff on the Ist 
of May writes to the defendant, and tells him that he 
will purchase at the risk of the defendant, the first 
lot of shares offered at a reasonable price. Up to 
that time there had been a continual putting off and 
putting off of the plaintiff, at the suggestion of the 
defendant, but at that time, the shares not having 
been delitered, and the plaintiff not caring to run the 
risk of allowing the shares to perhaps go to a higher 
figure, he on the 8th of May went into the market and 
bought the shares at a price of £S per share, and the 
evidence satisfies me that between the time the notice 
was given and the time that these shares were pur- 
chased the plaintiff could not have got the shares at a 
less price. I therefore think tiiat the price he has 
given was the market value of these shares on the day 
on which he bought them, and that the market value 
had been slightly higher between the 28th of April and 
the time at which he purchased the shares, and that 
he paid no more than the market value of the shares, 
and if he is entitled to charge that price the nmount 
of hia claim is not more than he is entitled to. But 
it is urged tbat the damages are not to be assessed on 
the then price of the shares, because there had been a 
corner in these shares, and thlit the price had been 
unnaturally forced up so as to become something quite 
fictitious, and in support of that view an American 
authority, Kountss v. Kirkpatrick, 72, Pennsylvanian 
State Reports, 376, was cited. I do not intend to 
depart from anything said there, but what was said 
there was that the market value] of an article is not 
necessarily the market price for the day, and an exam- 
ination of the case shows that what they mean u tliftt 
the market price of an article on a particular day is 
the price at which persona are offering to sell hat 
that if there be no buyers at that price then that is 
not the market value. I quite agree with that. I 



thuik that the market value of an article is the prim 
at wliich soiiiebody is willing to sell and somebody is 
vrtlling to buy, and I think that on this day the mar- 
ket value of the article in the sense in which buyen 
woUlil be willing to give a price was quite up t« what 
the plaintiff paid for these shares, and that from the 
time he made his demand up to the time he bought 
the market value was not lower than the price which 
he paid, and that he did his best to get the shares at 
the lowest price. I therefore think that that was tb« 
market value of the shares on that day, It is aho 
argued that the damages should be assened acoording 
to the market value at this time, viz., the time of the 
trial, and an English authority, Ovien v. South, U 
C.B. 327, has been cited to me in support of that ron- 
tention, but that authority only establishes that a 
plaintiff sa»y be entitled to claim the market value on 
the day of the trial, but it does not establish that this 
is the only time which he is entitled to fix, but that he 
may (and the cases show that it is so) be entitled t« 
elect whether he will take the market value at the 
time the contract is broken or at the time of the trial, 
and in this case I understand that the plaintiff hai 
elected at the time at which he want into the marka 
and bought, and I do not think (hat there was an; 
legal obligation on him to stand out of the market 
and not buy these shares and wait until the preeeol 
time, and, that being so, I think that the plaintiff wat 
entitled to purohase the shares, and is entitled to 
his claim to ^be indemnified. The evidence, in this 
case, where, perhapn, one viould expect a good deal of 
conflict, was given by botli sides, bo very fairly and 
honestly that I should be unwilling that either 
party should think that I credit one side more than 
the other. I do not think that either the plaintiff or 
the defendant said anything that they did wA 
thoroughly beKeve, but the plaintiff has established 
his rase, and I shall order judgment to be eittered for 
the plaintiff for £2,764 Us. 8d., with oosts. 

Solicitors for the plaintiff, Bleike and Rxggali; 
solicitors for the defendant, WtUton. 



IN CHAMBKRS. 



(Before a'Beckett J.) 



Sheppard 1 



PKnOMBK & A SOB. 

7th, &th Ootober. 



Rules o/Suprente Court 18B4, Ordaf XXX7I rr. 39. 1 
42 , Order XLI r. 2 ; 0-rdi» r. 6*— Where, in w 
action agaitul tu;o dfjendmita, jvdgment m tfiren/or | 
oiu dAJendant and against ths other defendant, tki 
mecei*ful defendant u tntitted to take out jiidtftnml 
on his own h^alf without tneorporatittg thertrin lit 
judgment given against the other defendant — Tkeit 
need not neeeaarily be only one judgment in o» 
tKtion. 
Application on behalf of the plaintiff for an order 

that die judgment signed l^ Walter Pengtu^ one ol 
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the def«iid&Dt8, Bhould he set aside on the ground that 
the asaooi&te'a certificite issued in the action was not 
in accordance with the judgment. 

It appeared the plaiutiff, as assignee of Walter 
PengUse, sued him and his wife, Mary PenglaHe, and 
claimed a declaration that Mary Fenglaae was a 
trustee of certain lands for the defendant, Walter 
Penglase, aud asked for an order directing Mary 
Penglase to transfer the said lands to the plaintiff as 
trustee of the insolvent estate of Walter Penglaoe. 
The action was tried before Webb J. without a jury, 
and when the case was called on Walter Peoglase 
asked that judgment should be entered for him on the 
ground that he was unnecessarily joined, inasmuch as 
he was an insolvent and could have no interest in the 
land in question, and that any intemst he might have 
had was vested io the plaintiff as trustee of the estate. 
Juibment was thereupon given for the defendant, 
Walter Penglase, with costs. The action against 
Mary Fenglane then prooeeded, and judgment was 
given for the plaintiff against her in the terms asked 
for in the statement of claim. The defendant, Walter 
Penglase, then took out judgment on his own behalf 
and did not incorporate tlierein or in any way refer 
to the order made in the same action against the 
defendant, Mary Fengiase. Tlie plaintiff now sought 
to set aside such judgiuent. 

Mr. Anderson in support. There can be one judg- 
ment only in an action. The defendant, if he desired 
to take ont judgment sliould have incorporated therein 
the whole of the order or decree made m the action. 
Under the old practice in a suit in equity as this b 
there would have been one decree which would have 
included both judgments. 

Dr, SmUh to oppose. Under Order XXXVI. r. 
30 a judge may order judgment to be entered for any 
or either party ; and by Rule 42 of the same order, if 
a judge shall direct that any judgment be entered for 
any l>arty, the certificate of the associate is a sufficient 
authority for entering up judgment acoordingly. Any 
number of judgments may betaken out in an action 
by the parties entitled thereto. Order XO. r, 2 pro- 
vides that every judgment shall be prepared by the 
party entitled thereto. The defendant, Walter Pen- 
glase, was the party entitled to this judgment, and 
therefore he was entitled to prepare and take it out, 

Mr. Anderson in reply. Onier LXII. r, S* shows 
tliat in Equity cases a certain procedure is required 
before judgment can bo taken out Order XXXVI. 
r. 42 applies only to common law actions. The pro- 
visions of Order LXII. r. 6 have not been complied 
with aud therefore the judgment is bad on that 
ground. 

His Honor said : I will consider the matter. 

His Honor on a sabsequent day said : When I 
adjourned the consideration of my judgment in this 
matter I had little doubt but that the defendant, 
Walter Penglase, was perfectly in the right. I have 
since considered the prsctice, and I have also consulted 
tlie prothonotary on the subject, and the result is that 
in my opinion the defendant, Walter Penglase, bad a 
perfect right to do that which he has done. There 



need not necessarily beonly one judgment in an action. 
I dismiss the smnmona with £S Ss. costs, and I certify 
for counsel. 

SoUcitore, for plaintiff. C. It. Waltm ; for defen- 
dant, Gill. 



(Before x'Beckett, J.) 

HOWLBTT AND SON V. LESLIE. 

CouiUy Court Act 1890 (JVo. 1078), kc. bn—Aetiort 
on Conlract^Setniasion to County Court — Appear- 
ance — AppliceUiong to remit actiom to lit« County 
Court wider tec. 60 of Act No. 1078 can be made 
be/ore entry of appearance. Tlie intention of (/m 
plaintiff to apply for final judgment under order 
XIV.. r 1, is not good cauee within the meaning of 
tlie tection. 

Application on behalf of the plaintiff under sec. 50 
of the County Court Act 1890 to have the action re- 
mitted to the County Court. 

It appeared that the action was brousht to recover 
£,21 7s. Ud. on a contract, that the application was 
made within eight days from the service of the writ, 
and that the defendant at tlie time oF making the 
application had not appeared to tbo writ of summons. 
It was contended in opposition to' the application 
that the application could not be made before appear- 
ance, inasmuch as before that the defendant had no 
locuv itandi, and it was submitted that if the de- 
fendant were allowed to apply before appearance, the 
plaintiffs would be deprived of the right of applying 
for final judgment under order XIV., r. 1. 

It was contended in support that it was not neces- 
sary to appear before applying for the order, and that 
the question of the plaintiffs being deprived of their 
right of applying under order XIV., r. 1, should not 
be entertained because the plaintiffs, if they had 
commenced the action in the County Court, would 
have had the same facilities for obteining speedy judg- 
ment as they would have in the Supreme Ckiurt. 

His Honob said — The first objection raised to this 
application is that no appearance has been entered te 
the writ of summons, but under the ternis of sec, 50 
of the County Court Act 1890 I think it is unnecessary 
to enter in appearance before applying to have the 
action remitted to the County Court. I therefore dis- 
allow that objection. Then the reason for that objec- 
tion is explained to be that the defendant, by not 
appearing, has deprived the plaintiffs of their right of 
applying for final judgment under rule 1 of order 
XIV., which rule cannot be resorted to until after 
appearance. As to that I would observe that the 
County Court Ad 1890 contains similar provisions to 
the provisions of order XIV., r. I, and enables plain- 
tiffs, in actions commenced in the County Court, to 
obtain judgment in as speedy a way as they could if 
they had commenced their actions in the Supreme 
Court. A plaintiff is under no obligation to com- 
mence an action of this nature in the Supreme Court 
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and iF he does ko commence it he does it with tlie ri^-k 
of having it removed into tiie Cou'ity Court. Under 
sec. 50 of the Coutity Court Act an action is to be re- 
mitted unless good causo is shown. 1 do not think 
the wish of tlie piaintids to obtain the benefit of the 
provisions for dual judgment iu the Supreme Court 
is a good cause for not remitting the action to the 
County Court. I shnll allow the summons. 

Solicitor for plaintitft), W. II. Lewu, for defendant, 
Crisp and Cameron 

SITTINGS IN BANCO. 



(Before Higinbotham CJ., a'tlectcett, Hodges, Hood, 
and Moleswiirth J.J). 



Carhlakb v. Fresiubht istc. OP Caulfiki.d. 

June 15, IC, 17, Oct. 1. 
Local Governiiienl Ael 1874, us, J16, 384 — Draining 
of roads — Powers of mnnici}xilily. Held, by tlie 
ntajorily of 0ie Cfntrl {Uigiiihotltam C.J., and Nooii 
■I. diimeHtientibvs) that section 376 of the Local 
O'oveniinsnt Act 1S74 Joes not authorise a vmnici- 
ptdily, either expressly or by necessary implieation, 
in makiny n road to vuike drains/or tlie purpose of 
draining the road in sttch a way as to disc/iarge 
VxUer on adjoining lands. 

Appeal from judgment of Webb J (see 13 A.L.T. p. 
80. The appeal was originally heard before a Full 
Court composed of Higinbotham C.J., a'Beckett and 
Hodge.<i J, J. It waa, however, iliii'cted that the 
appeal, by reason of its importance, should be re- 
argued before all the members of the court with the 
exception of Webb J. The facta sufficiently appear in 
the several judgments. 

Mr. Isaacs and Mr. MitcMl (with them Mr. Fink) 
appeared for the appellants. 

Dr. Madden and Mr. Irvine appeared for the 
respondents. 

The following cases were cited ;- — Hepburn v. Hatv- 
Ihom 3 W.W. and a'B (L) 161 ; Ballarat v. lleatott, 
3 V.R. (L) 163 ; Cameron v. Mount Eoiise, 3 V.R. 
(L) 207 ; McDonald v. Coburg, 13 V.L.R. 268 ; Hard- 
ing Y. Board of Land and Works, 9 V.L.R. (L) 448 ; 
Oeddisv. Proprietors of Bann Reservoir, 3 Ap. Ca. 
430 ; Caledonian Raihoay Co. v. Walker's Trustees, 7 
Ap. Ca. 275 ; CrackneU v. Mayor of SlretJ'ord, L.R. 4 
C.P. 621) ; London and N. W. Railimy Co. v. Truman, 
11 Ap. Ca. 45; Attorney General v. U as and Coke 
Contpany 7 Ch D 217; Wkitehouse v. Fellowes, 10 C. 
B.N.S. at p. 779; BouUon v. Croulher, 2 B. and C. 
703 ; Catar v. Lew,-isham, 34 L.J.iJ. It 74 ; Metropoli- 
tan Asylwns District c. Hill, 6 Ap. Ca. 19.^ ; Brett v. 
a'later 14 V.L.R. 514 ; Corio v. Smitl,, 2 V.R. (L) 103; 
Plate Glaw Company t: Meredith 7 T. R. 7i'4. 

Cur ad vult. 
a'Beckett J, : — The facts of this ca.se are so fully 
set out in the judgments i>f other mcuilters of the 
Court that I need not now state them. They show 



that for the puriK)se uf draining a ro»d constructed bv 
the shiru', the shire has cast drainage upim the pkin- 
tiff's land to the phtintifi's injury, an injury not itt 
accidental result of ojierationa intended to Uiirrj "i 
water by other means, or of any temporary espedicuL 
but the designed result of a scheme which aontem. 
pliitcd the permanent use of the plaintifi"s landforthc 
purpose of receiving and carrying awiiy the draiiu^- 
collected and concentrated by the shire iit the pcini 
of discharge by a pipe opening into tlie plaintiH's li^ni 
Section 376, under wliicli the council claims to liair 
the right to do this, gives the council no txpra^ 
authority to make drains. The authority is only in 
ferred from the power to make lOads. It is wi.' | 
tended for the defendant that this implied aDlhonu 
is an autiiority to make drains which may do dam^" 
without liability to compensate for consequential in 
jury. With this contention I cannot agree. I: 
seems to me to involve an unfounded assumptiou tin: I 
municipal IkkIius cannot drain roads without Am. 
injury to private property. If roads c:ni lie draiufi 
without damage to individuals, the council, on tb: 
principle of Metropolitan Asylums Distriel v. UVl. '• 
App. Cas., 153, would be bound to abstain from d"iii: 
damage. A power lieing given to do what might '■ 
harmless or injurious, according to the maimer :■; 
whiclL it was done, the council choosing to do it in it 
injurious manner could not say that it had staliitwy 
authority to do damage, and it would therefore 1- 
liable for the consequences. If the contention of th 
council be correct and it has the right to injur: 
property by making drains, its immunity in exen-i-iio. , 
its statutory authority would not be conlin<d ■■ 
damage done within its own boundaries ; it wou.'- 
have as good a right to cast water upon land in '■ 
neight)Ouring shire iis upon land held by its own raif- 
payers. I have so far considered the question wiiS- 
out reference to section 384, which gives the coun.~. 
power to construct a drain through private hoi 
making compensation to the owner. This proviare- 
for compensation strengthens the conclusion that :i- 
implied power to drain roads does not authorise it ' 
invade private rights at its discretion. The act wb' 
plikined of in this case differs from any which iii- 
beeu the subject of former decisions by this «wrt- 
though two of these decisions have affirmed prineiplf 
wide enough to cover it. In no other case vhX'' i 
ciLine under the consideration of our Court has tiif 
council deliberately made use of private land as >' 
permanent outfiiU for its, drainage. Here tlie coun:; 
has virtually appropriated part of the plaintiff's !«■ 
;is a drain for its road. Having power to m"' 
! a good aud harmless drain through his land '•• 
I paying compensation, it has preferred to direct tU 
1 water on to liis land to make a bad and harmful dm: 
] for itself, for which the plaintiff will receive no >'"-■ 
pensation. Consistently with the decisions of «' 
' Court, relied upoti by the defendant, this conifi'' 
should be held no oppressive, and therefore illegal-'" 
of its power. My decision, however, is not based up 
the abuse of statutory power. I think that li; 
j defendant has not the statutory power dumed, v^ ' 
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agree with Hodges, J., as to the efTect of our legiala- 
tion upon tlio subject. In ray opinion the appeal 
should be disuiigsed with coBt«. 

HoDGBS, J. :— The plnintiff is the owner of iaud 
within the shire of Guuliteld which hiui b. frontage to 
Bond-street. The defendants are the president, 
councillors, and ratepayers of that ahlre. Webb, J., 
who trLe<l the cause, states the facte and liie findings in 
tlie following words : — 

"Before the ei:ecutiuri by ilie ilofendaiits of the worka 
here&fter referred to there was, lu I find U|joa the evidenue, 
Had aitei a, peraonil bisp:.'ulioii of the louus in quo, a, Datnral 
itepreasioQ »r small wuCer. course running from Bond-atreet 
into the plaiiitifPii land. At tlie western part of thia deprea- 
sioQ the pUintifFor liis predecessor in ^tle cut a. drain to carry 
tlie wftKr into Koiiibrook-road. In or nbout the year 18S8 
the dcfendouts csuseil Bond-titreel bi be forired siid chan- 
tielled ; coostruoted opposite plaititiB''H Lmd im open uhannel 
ucrosB the roadwuy from east to west, and put an carllien pipe 
l'.^in. in diameter under the western footpath, termioatiDg at 
the western sitle of tlie footpath, at the point where tlie 
nAtural watercourse rail into the pkiaCiff's land, hut they did 
notenter or uonstntct any works within the plaintiff's land. 
The offect of these works waa to concentrate the water pre- 
vioualy flowing over the plaiutifTa la'id to the point of over- 
flew of the pipe, and to increase the vDhiuie of water dia- 
eharged uito thix natural watercourse, thereby in times of 
heavy rain or flood causing injury to the plaintieTs laud. I'ho 
itefendMitB have mailc no provision for taking thia water 
tlirough or out of the plaintiff's laud, and, unless thia consti- 
tutes neghgonco in the design uf tlie works, I hnd that the 
works hive been exucuteil without uejfligeucu. either in their 
disigii or construction." 

On these facts and findings the learned judge has given 
judgment for tht! pluintitt' for Is. dauiagea with costs, 
and liat also granted an injunction. From this judg- 
ment the defendants appeal. And we have to say 
whether the facts and findings referred to above give 
the (ilaintiff a cause of action against the defendants. 
It is not disputed that the defendants' acts are at 
comnion law a trespai^s to the plaintiff's land ; tliat at 
common law they liave no defence. But it is argued 
on their behalf that section 376 of the local 
(jovernuient Act liili is an answer to this 
action ; that under this section the council can 
make what roads it pleases, and make them how 
it pleases ; that tlie council can accumulate the water 
where it pleased iind as it pleases ; that it can discharge 
the water where it pleases and how it pleases, into a 
man's house, his garden, or his yard ; that the only 
limitations on its right are that there must not be 
negligence in the design or construction of the roEul, 
and that the point of discharge must not i>e selected 
capricionaly or maliciously ; that negligence in design 
has reference not to the rights of adjoining owners, but 
only to the making of a good, efficient, and sufficient 
road. Then they urged thst in the present cose it has 
made n good, efficient, and suf^cient road, and con- 
sequently there is no negligence in design ; that there 
is no evidence of negligence in carrying out the work, 
and that it lias not maliciously or capriciously selected 
the place for the discharge of the water, and, therefore, 
all they have done is authorised by the statute above 
referred to, and it is the plaintilTs uisfortune that he 
happens to poBsoss the land where the water is dis- 
charged from the road. If the above be the true con- 



struction of the statute, it is a very harsli statute, for 
under it a man may he compelled as a ratepayer to 
contribute to the making of a road, which is to do 
peculiar and permanent injury to, and which may even 
ruin, the very property in respect of which he is rated. 
Further than this, the construction of the act con- 
tended for by the defendants has far-reaching conse- 
quences. According to that interpretation, the council 
may discharge water in a body on the plaintiff's land, 
and then leave it. How is this water to be got away ! 
Can the plaintiff' collect all the water that is thus dis- 
charged on his lund into one body, and discharge it at 
any point he, in his discretion, thinks fit on to the 
road on the lower side of his gro^ind ? Oould not the 
council object that he had no authority at common 
law or by statute to discharge this water in a body on 
its road, thereby tearing up the metal and damaging 
the road which it had made ? Aud if they could main- 
tain such an objection, then the pisintilf might be 
constrained to sUov/ the water to spread itself over 
the whole surface of his land, nnd so render the whole 
of it absolutely useless. On the otlier hand, if the 
plaintiff can discharge tho wnter in a body on the road 
below, then the persons who are poi^sessed of Innd on 
the higher side of the road in dispute may in like 
manner discharge on to the rond in dispute all water 
that comes in a similar way on to their land, and this 
water so coming op. to the road in dispute is necess- 
arily discharged on to the plaintiff's land. And by 
carrying this process on, the plaintilf might be shown 
to be under an obligation to take on his land, and 
provide for csrrying ofi* liis land, all the water that 
gets on all the roads m th'; municipality. And it is in 
my opinion, no answer to such dilliculties and hardships 
to say that the ratepayers elect tlie councillors and so 
have the matterintheir'own hands as this wouldonly be 
saying that the Legislature have authorised the majority 
of ratepxyei's to take the land of the minority of rate- 
payers for drainage purposes. Nor do I consider it 
any answer to say th^t a great number of persons are 
glad to take the drainage. With a more extensive 
knowledge of this country than that possessed by most 
people, I have no hesitation in saying that 99 out of 
every hundred persons would object to being compelled 
to take drainage, and all, without exception, would 
object in the places where land is valuable. Of course, 
the question of hardship does not determine the con- 
struction of the statute, but the consequences of the 
construction contended for makes me approach the 
question with considerable anxiety, and before I arrive 
at the conclusion that the Legislature meant so seriously 
to affect private rights I must find that intention 
shown " by express words or necessary implication 
(per Lord Blackburn, 6 App. Oas., 208). I proceed, 
therefore, to consider whether the Legislature has 
shown an intention by " express words or necessary 
implication " to authorise such trespasses as those com- 
plained of in this action. There are no express words 
Butborisirig the trespass complained of. Section 3^1 
authorises entry on adjoining lands for the purpose of 
laking drains, &c, and requires compensation to be 
authorises in certain caf^ entry 
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on adjoining groundu for the purpose of m&king a 
temporary road, but again requires compeosatioc to be 
made. Section il8C authorisea entry oa Unds to pro- 
cure mateiiab, but requires compensation to be made. 
And section 388 bIiowh how careful the Legislature 
was in guarding individuals from injur}' by the ex- 
ercise of the powers conferred. But no section in 
express words autliorises the trespass complained of 
ill this action. The reaiuning question is, has the 
Legislftture authorised such trespass by "necessary 
implication ?" The defendants say that section 376 
gives such authority by necessary implication ; that 
that section authorises the making of drains as part 
of the road, and that of necessity water is accumulated 
by these drains, end this water must in some cases at 
least be discharged over private lands, and, con- 
sequently, from their authority to make roads you 
must infer authority to discharge water over private 
lands. In my opinion this view is not sound. There 
is no doubt that a large number of roads may be made 
without disobarging water over private lauds. And 
I do not know that in any case there is an absolute 
necessity to discharge water over private lands ; cer- 
taicly no such case has been proved, though it in also 
without doubt that in a great number of cases the 
most economical way of draining a road is to dr^in 
on to private lands. But I cannot say that, because 
the Legislature has authorised oooncils to maJte roads, 
and because the most economical way of draining some 
roads is to discharge the water over someone's land, it 
must be inferred that the Le^alature meant to auth- 
orise the water to be discharged over such land to the 
permanent injury of the owner and without any com- 
pensation to him, and therelore I am unable to agree 
in the conclusion that section 376 authorises this 
trespass by necessary- implication. But, in ray opinion, 
there is a further answer. In considering the power 
of the council to make roads we must look, not only 
at section 376, but also at 384. Suppose one section 
of an act of Parliament empowered a company 
to make a railway from Melbourne to dtudky-park 
between two given lines and run trains thereon, 
and the next section authorised the company 
to take the land necessary for the making of the 
line by compulsory purchase. I venture to think 
that the company could not successfully con- 
tend that, as the one section authorised the making of 
the railway and the running of trains thereon, the 
company could make the railway and the running 
of trains thereon without exercising the power of 
compulsory purchase. The true construction of the 
act would be obtained by reading both sections. In 
till present case also I think that ihe true construction 
IS obtained, not by looking at section 37 G alone, but by 
reading it in conjunction with other sections specially 
as regards the subject in dispute, by roaditig it in 
conjunction with section 384, which is ancillary to 
Hection 376, Now section 2 makes the headings and 
sub-headings part of the act. Both these sections are 
under the sub-heading "Making, maintenance, and 
management of roods, &c." And section 384 is 
between two seotions dealing with roada. Tbwefore 



if we assume that the council has anthority to mike 
every rood in its district, some roads must be druned 
through private lands ; this can be done under section 
384. And if this can be done under section 884, there 
is no necessity to imply the power in section 376, and 
the power is not to he implied in section 376 unlesf 
it is necessary to imply it. In my opinion, every work 
authorised by section 376 can be effectively carried ont 
without implying in that section the right to trespue 
claimed by the defendants, and therefore such right 
should not be implied. And my view of the act, 
shortly stated, is that section 380 places all highwsja 
within the municipal district under the control of Uie 
council of the municipality. Section 376 authorises tbe 
council to expend the ratepayers' money in making, &.r., 
such highways. Section AM autliorises the council to 
make drains on lands adjoining or lying near such hiifii- 
ways, for the purpose of carrying away the waterfroni 
such highways, but requires compensation to be piid 
for damage the owner and occupier sustain throngii 
the exercise of the power. I now propose l»iefly to 
refer to the diflerent statutes that have baen paswd 
on this subject to show that the history of the legisla- 
tion points to the same conclu^on. By Act 16 Vic 
No. 40, provision was made for the formation of road 
district)) and road boards, and by sections 6 and !3 
certain power is given to make and maintftin roadi 
and bridges, and by section 48, authority is given to 
the road boai-ds " to cut through all or any lands, 
whether adjacent or otherwise .... and to 
drain and turn water off the said roads or ways on or 
to any lands . . . witho'U being deemed a tru 
patser or ntaking any compmiwitwit for so doing." By 
this statute, therefore, express authority is given to 
drun water off the roads on to the ac^oining lauds, 
and the statute expressly says the boards are not to 
be deemed trespassers, and are not to be liable to pa; 
cumpensatiun for so doing. This statute was poraed 
early in 1853, and if the defendants had, under tbat 
statute, done what is complained of that act would 
have been a complete answer to any claim. This 
statute was passed soon after the discovery of gold in 
this coltny, at a time when there was a very sinall 
settled population, when nearly everyone was on the 
move from goldtield to gotdfield, and when provisioss 
for the travelling public was of pr»<minent import 
ance, and there was very little settled population to 
suffer injury. The next act to which I would call 
attention is the Act 18 Vic, No 15. This statnte 
authorises the formation of municipal districts, pro- 
vided that the municipal district, to be formed, which 
is not to exceed nine square miles, contains a popol* 
tion of householders not less than 300. So that the 
Legislature are here dealing with portions of the colony 
thathave become to some extent settled. Section 3 7 gives 
the councils of these municipalities the care and man- 
agement of the I'oods, &,c. Section 30 authorises ^e 
making of rates for the purpose of fencing, making, 
and repairing roods, itc. But in this act the po»w 
" to drain and tui-n water off the said roads or ways 
on to any land without making compensation for so 
doin^ is owupicuously absent And in lien of this 
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section 46 of 16 Vict., 'So. 40, there are proviiiiouB in 
iection 46 authoriBing tlie entry ur private Unds to 
mnke nnd conduct through such lands draina and 
walerconrseB, &c., " provided that such lands shkll not 
be occupied as oonrta, yards, gardens, or dwelling- 
houses, or as appron'<hes to any dwelling-house," but 
requiring compensation to be uituie for any injury jn- 
flicte<1. Now I caouot think that the Legislature 
intended by this later act to authorise in these more 
settled districts the pouring of water on to adjoining 
private lands (though occupied as acourtyard, garden, 
dw«1ling'houHeB, dec.) at any point the council in its 
discretion might think lit. I think that the Legisla- 
ture have shown an intention directly to the contrary, 
that they have shown this ditTerent intention by 
omitting the express words used in the act passed only 
three years earlier, by making provision for entry for 
drainage purppses on paying compensation, and by 
limiting the rig^t to enter the land not occupied as a 
yani, ttcc. And it is aomewh&t difficult to believe that 
the Legislature meant that though you could not, even 
on paying compensation, make a drain through a 
man's yat-d to carry the water from the road, yet you 
coulil pour that water into his yai-d or his house 
without making any compensation. Now, if my view 
of this statute be correct, here is the first act 
establishing municipalities, and in this first act estab- 
lishing municipalities the power to collect wat«r on 
the road and pour that water from the road on to the 
adjoining private lands at any point the council in its 
discretion thought fit did not exist. And this statute 
did — that which it is said is so difEcult to imagine — 
create corporations for the express object of attending 
to the roads, and has given no other power of draining 
mads over private lands than by making drains over 
such lands and pa)ring compensation. The next 
statute that appears to me to require notice is Act 
No. 170, passed in 1863, when there was a much 
latter settled population in the colony. This act re- 
pealed IC Vic,. No. 4(1, and provided for the pstah- 
lishment of road districts nnd of shirM. !By section 
215 puMic highways within road districts are placed 
under the care and msnagenient of the boards. By 
section 225 authority is given to make new roads ; 
hut no provision at all similar to that of 16 Vict.. No. 
40, sec. 48, is to be found in this act and instead of 
that provision section 237 provides — " It shall be law- 
ful for the board to cut make and maintain drains or 
WHtercoQtfes upon or through any lands lying contig- 
uous to any road making reasonable compen- 
sation to the owners and occupiers of such land 
for any damage they may sustain thereby. Now, 
in my opinion, the Le^lsturc^-wheQ they 
repealed section 48 of 16 Vict., No. 40, 
and tn the enactment replacing it, made no similar 
provision, but authorised the boards to make and 
maintain drains upon or through lands lying con- 
tiguous to rosds, and required them to mnke com- 
pensation to owners and occupiers for so doing — did 
not mean to take away the right to cut drains on 
adjoining lands without paying compensation, but by 
implication to preserve the right to pour any amount 



of water on those lands witliout paying compensation 
In other words the Legislature did not, in my 
opinion, mean that if the board make a drain so as 
to diminish the damage to the adjoining owner the 
board pay compensation ; if it make no drain, but 
leave the adjoining owner to get rid of the water in 
the best way he can, it pnys no compensation. Ex- 
press words authorising this trespass are not in the 
later statute, and I can find no words indicative of an 
intention to authorise such trespass. The next 
statute on the subject is Act No. 184, passed in the 
same year as the last mentioned statute. This act 
repeals 18 Vic, No. Ki, and contains similar pro- 
visions as to drains with Act No. 176, though the 
words " upon or through" in section 237 of Act 176 
became " in and through" in section 272 of Act No. 
184. Act No. SH8 repeals Act No. 176 so far as 
that act relates to shires, but has similar provisions 
as to roads, and section 309 makes exactly the same 
provision us to drains as section 237 of 176. Then 
Act ii59, passed on the same day as Act 358 repealed 
Act 184, but mokes similar provisions as to roads 
and section 299 of this act corresponds with section 
247 of Act 184. These acte are followed by the 
Local Qovemment Act 1874, under which the defend- 
ants in this cose acted. Now if my view be correct, 
the earliest road boards hsd authority to do such acts 
as am complained of in this action, but no municipal- 
ity under our laws ever has hod such authority. 
The construction which appears to me to be the ooi^ 
rect construction of the act is said to be an unwork- 
able one. This I am utterly unable to conceive. If 
for the advantage of the ratepayers a road is to be 
drained through the land of a private individual, it 
seems fair that the ratepayers should pay the damage 
the individual sustains for their benefit. If the water 
is on advantage to the individual, not a damt^^, he 
will have sustained no damage. If it be a serjoiur 
damage to him he will be oompRnsatcd accordingly. 
According to numei-ous decisions in our courts, the 
municipality is under no obligation to make a road ; 
it has a discretion as to whether it will or will not 
make any particular road . And if the benefit to the 
ratepayers by the making of any particular iiiad is 
not greater than the damage to some individual, I 
presume the council would not mske such road. If 
the benefit to the public is greater, I can see no 
reason why the public should not pay for 
the benefit. The individual himself through whose 
land the drain is made has to bear his share 
of the burden with the rest of the ratepayers 
but he bears his share, and no more. I cannot see 
what there is oumbei'some or unjust in this any more 
tban in the vast majofity of Railway Construction 
Acts. And the construction of the statute which 
appears to me the correct construction does not work 
injustice to anyone, and creates no great difficulties, 
and I regret that I cannot bring my mind into accord 
with that of the learned Chief Justice and my brother 
Hood ; but having formed an opinion in favor of the 
plaintiff after careful consideration, it is my duty to 
give effect to it. I am of opinion that tiie appeal 
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sliou)d l>c diijiiiixEtMl, u'itli coste. 

Jlolfisworth, .J. — III dealing with this apponl from 
ft deciaioi) iu favor of tlie plttintifT, in my opinion the 
plaintill ought to succeed unless it i:un be shown tliftt 
the decision was wrong, even though the members of 
this court cftnnot agree wit}i nil the reasons given by 
the loamnd primary judgo for tiis judgment. In 
other words, if the TaL-ts Found justified the decision, 
iind there be evidence to justify the .judjid iii so find- 
ing, then the i^uceessful plaintiff should hold his 
judgment. In this cose I think the evidence sup- 
ports the judge's findings. Taking even the uncon- 
tradict«d evidence, there is evidence to show that 
the defendants in effect claim an ensement over what 
was a natural depression overgrown with grass runn- 
ing from east to west over the plaintiff's land. Over 
this valley, through which water used sometimes to 
flow, the defendants in effect say, " By our system of 
draining the road and by our pipe under the footway 
wo ckim the right to concentrate the drainage and 
storm water ; and also (as their own engineer »>ayBl 
all the drainage from a large area and all the house 
drainage as well, and to send it all through the plnin- 
tiflfs land. There can be no doubt that the system 
adopted {whether the pipe through (he footpath frem 
the road brought the storm water and drainage " on 
to " the plaintifTs land according to one witness, or 
" to" the plaintiff's land according to another) would 
lie injurious to the plaintiff, and, in my view, the 
defendants have no right to remove a nuisance from 
thr- road on to the plnintitf's land unless they 
can justify their act. To my mind there is evidence 
that the defendants, through their engineer, in effect 
adniitted that to make their system of drainage com- 
plete there should be a drain or culvert through the 
plaintiff's land from Bond-street to Khqi brook- road, 
which would have been made for nbont £.')0. In de- 
ciiling for the plaintiff, Mr. Justice Webb held, as I 
understand his judgment, that the trespass complained 
(if had not l-een justified, and also, on the facts of this 
case, that the defendants were guilty of negligence, 
inasmuch as they mode no provision for taking the 
water, Ac, through and out of the plftintiirs land. 
Jt appears to me that the defendants claim a statu- 
tory right to commit the trespass complained of, and 
in eflect claim an easement over the plaintifTs land. 
The plaintiff alleges that the statute does not authorise 
the trespasses, and that the defendants are not en- 
titled to the easement claimed unless they pay com- 
pensation, ns by the statute proTided. Section 376 
of the Local Goverttment Act 1874, No. S06, on which 
the defendants strongly relied, does not, in my 
0|>inion, authorise the trespasses' complained of. I 
also think thst the defendants were bound to exercise 
the powers given to them by section 384, if section 
:'76 authorised the trespasses. If section 384 means 
that the powers conferred liy that section should be 
exercised only in cases wheru it is reasonable to exer- 
cise them, the defendants failed to prove facts from 
which it eoutd lie inferred that the exercise of those 
powers would in this case be unrensonable. It must 
!« remembered that the defendants justi^ing under 
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(he statute am 1)0und to prove theii* defence. The 
bui'den of proof i.s on them. It is for them to protv 
facts tiijit would enable them to rely on the statnte. 
Amotig other authorities relied on before Mr. ilustice 
Webb was the case of Gfddis v. Tlie Proprietois o/ ih' 
/tann Reaei-voir, L.R. 3, App., Cos., p. 430. Mr. 
Justice Webb's decision may, I think, be supported 
on the principles laid down in that case. The esse 
Color V. Board of Works for t/ie Leimsham Diidriii, 
34 L.J., Q.B., p. 74, per Bramwoll Baron, at p. 8?, 
also supports the judgment under appeal. The de- 
fendants further contended that there should be a new 
trial, so that they might prove that the exercise of 
the powers given by section 384 would in this caise be 
unreasonable. The defendants should not, I think, 
get a new trial to enable them to prove what they 
omitted to prove at the past trial. On the whole, in 
my opinion, the decision of Mr. Justice Webb should 
1)0 affirmed, and this nppenl should he dismissed witb 
costs, I agree witli the conclusions arrived at by 
Mr. Justice A'Beckett and Mr. Justice Hodges, atfirni- 
ing Mr. Justice Webb's decision. 

HiQiNGOTBAN C.J. (dissentinjis). — This isim appeal 
from a judgment of Webb, J. The statement of claim 
contained three alteriiative causes of action. The first 
count chnrgcd a wrongful act or trespass. The seeotiil 
count charged negligence in designing, levelling, and 
forming Bond -street and other street* adjoining 
thereto, being streets within the shire, and in de.sinti- 
ing and constructing the drains in the said streets. 
The third count chnrged a wrongful omission to carry 
a drain through and out of the plaintiff's laud. The 
learned judge appears in his judgment to have de-tlt 
chiefly with the second cjvusp of action, and with the 
third in connection with the second. Jle found n.i 
facts tliat the effect of the defendant's woiks in the 
formation and channelling of llond-atreot, and in con- 
structing an open channel across the road, where -i 
small natural watercourse had previously run into 
plaintifTs land nnd putting an earthem pipe under (he 
western footp.ith, was to concentrate the water 
previously flowing over the plaintiff's land to the point 
of outflow of the pipe, nnd to increase the volainc of 
the water discharged into the natural watercoursi-, 
thereby, in times of heavy rain or flood, causin=[ injury 
to the plaintiff's land : that ttie defendants had mndi- 
no provision for taking this wafer through or out of 
the plaintifi's land on the western side, which was the 
omission charged in the third count; and that the 
works had been executed without negligence either in 
their design or execution, unless the omission to make 
such provision constituted negligence in the design of 
the works. The judge further held, as a matter nf 
law, that the omission to make such provision conMi- 
tuted, according to the decision of the Full Court in 
^rett V. Slater (14 V.L.R., 77), actionable negligence 
entitling the plaintiff to judgment, and judgment was 
accordingly entered for the plaintiff, with dameges Is., 
and an injunction agiinst the defendants. It is to 1* 
inferred that the learned judge would have given 
judgment for the defendants, and not for theplaintiH, 
if he had not felt himself bonnd by the snpposed 
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authority of this ctwe. The leftmed primary judge, in 
Diy opinion, fonned a mistaken view of the decision in 
flrett V. Slater (U V.L.R., 77), nnd erronemiBly con- 
cluded that that case vfas intended to overrole and 
that it had the effect of orermling the provious 
decisions referred to in the judgment now appealed 
from. As a member of the Full Ocmrt which heard 
and decided that case, I am satisfied that no such 
intention or effect was present to the mind of the 
Court. The three earlier cases of Hepburn r. Mtej/or 
Ac, of Hawthorn (3 W.W. and A'B., (L.), 61), Prati- 
deni, Ac, Shirt of BaUarat v. BtaUm, (3 Y.R., 
(L.) 163), and Cameron v. Shirt of Jfmnl Houae (3 
V.R., (L.) 207j, were all of them brought pro- 
ininentiy in argument before the Court in BrM v. 
SUtter, and it is hardly credible that the Court would 
liave set oBide any or all of these old and familiar 
decisions without any mention or oonunent whatever 
if it intended to overrule tbem by its judgment. In 
H^Aum V. Mayor, ttc, HawUiom the decision rested 
on two distinct grounds. The Central Road Board, 
purporting to act in the formation and metalling of 
certain roads under the authority of the '* Road Act," 
16 Vic, No. 40, made a culvert and atone croesing, 
Hnd thereby concentrated the drainiige and discharged 
it upon the plaintiffs land. It was held that under 
section 48 of the Rond Act, tlie beard was expressly 
authorised to act an they had done. So much of tiie 
decision in that ctse has long ceased to be l»w, not, 
however, as the eflect of the judgment in BrtU v. 
SUUer, but by thi' repeat of the act on which this part 
of the decision rested. But the Court in that case, 
adopting the principle laid down in The Plale-gUue 
Company v. MeredM (4 T.R., 794), founded its judg- 
ment on another and an entirely distinst ground, viz., 
that where au act of Parliament given power to make 
roads it givei, by necessary implication, tlie power t'l 
construct the works necessary for the drainage of the 
roods, and tlutt an action will not lio f or conseqiienoes 
hurtful to individuals resulting from such works. The 
sixth section of the Road Act gave the Central Road 
Hoard power to form, construct, improve, manage, 
and maintain auy existing or new made road or any 
bridge on the line thereof. The Court said : — 

"It appaan to us that avtti uoder tbe geDBtal powara of 
the sixth leutioti there was authority for doing what ha* been 
ilone. Tho principle is a well-known one under which, when 
» law authoriaes the doing of an act, the aame law is held to 
indemnify the doer of that act from all Uability (or the aecea- 
uary resultetrfdoiag it If indeed that principle were not 
inoperative apenon might be held a traapauer for doing the 
very act which the law expreaaly autiiorised bun to do. 

This gi-ound of the decision in Hepburn v. Mayor 
J:c., ofHaKlhorn (3 W.W. and A'B , (L.) 61) bos been 
repeatedly affirmed, not overruled, bj the subsequent 
cases. In Tiie Preeident, tfcc., of Shire of BaUarat v. 
Jhalan (3 V.K. (L.) 163), the shire council, pur- 
porting to act under section 379 of the Shire Statute, 
the then existing act, which placed the roads within 
the shire under the control, care, and management of 
the council of the shire, and gave the council power to 
form, construct, improve, repair, and maintain all 
such roads, made a drain along a road which con- 



centrated the water, and dischargod it upon the 
plaintiffs land to his damage, just as in the present 
case. The Court held that the council, in so making 
the road as to throw the drainage water upon the 
plaintiff's land, were not bound to exercise the 
powers given by sections 306 and 309 of the Shires 
Statute; and construct drains through his land to 
take away the water brought upon it, and that the 
case was governed by Hepburn v. the Mayor Ac, of 
Hawthorn. The Court said : — 

" We there (La, in the cose of "Htpbumv. the Mayor, 
dn:, I'f HawtAorK) held that there was no redreaa whatever ; 
tliat the old principle eiAmciated in the PUte Glaaa Com- 
pany's cBBO waa strictly applicable ; and that the corporation 
had merely done thoae acta which the iaw anthoriBod them 
ts da, and were not aoawerable, they having done those acta 
properly. The aame principle waa tully rauoguised in this 
caae, but It waa ooiitanded th»t section 309 waa applicable, 
and that because the shire had power to make drains on the 
lands nontiguoue to the roads, therefore it was obligatory 
nptn them ao to do, and that there ought to have been a 
drain at the ouiiet aftw Che water croaaed the toad, to catch 
it and carry it io auch a way as to do lees harm than it did, 
Rot the twi) sections are perfectly independent one of tha 
other. Tho 309th section appliea to oases in which it waa 
aaoeasary not merely to form the road, but also to out drains 
on contignoaa land to m^e the road drier and more efficient. 
If the council la the exercise uf a sound discretion consider it 
unnecessary to make those draiua, we cannot compel them 
to make them rait the purpnees of the plaintiff, and aSord 
Um ooutpeoaation foraodoing." 

In Cameron V. The Presideni Ac, of Shire of Mount 
Route {.1 V.R,, 4, 207) determined on demurrer, 
no question arose about the liability of the council 
for tlie injurious consequences resulting from the 
exercise of the power to make roads and drains ou 
the roads. The plaintiff claimed damage for the 
alleged improper omission by the defendants to extend 
a drain which they had made from a road upon and 
tlirough a part of the plaintiS^s land beyond that 
port, and to construct it so as to convey the water to 
a proper outlet. The defendants justified under 
tlie 237th section of the act No. 176, which provided 
that it should be lawful " to cut, make, and maintain 
drains or watercourses upon or through any lands 
lying contiguous to any rond, making reasonable 
compensation to the owners or occupiers of any snch 
land for any damage they may sustain thereby." The 
Court held that the words " upon or through" decided 
the question, and that under those words a drain 
could be cut into land contiguous to a road without 
being carried through it. The facts in Cameron's case 
differed from those in Hepbitrn v. Mayor, (fee, af 
Hawthorn, and Preeident, tfec, of Shire of BaUarat v. 
Beaton, in the material particular that whereas the 
drains from which the damage proceeded in the last- 
mentioned cases were made under the power given to 
make and maintain the roads, and the municipal body 
consequently incurred no liability, the drain in the 
caw of Cameron v. Preeident, ifc.. of Shire of Mount 
Rouee was made under a " perfectly independent'' 
section of the then esisting act, and could only be 
justified under that section. The facts in Cameron «. 
PreiidmU, Ac, of Shire of Mount Roiiee were similar 
to those in BrUt v. Slater, The difference in the 
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Judgment)! in the two oases is explained by the 
difference in the language of the nets by whicli and 
ill section S&i of the later act {the Local Govern- 
ment Act I87-() was substituted for or in section 'J37 
of the earlier act No. 176. If the cases of Hepburn 
V. Mayor, ikc., o/ Jlawtiwrn, and the President <fcc., of 
Shire of Ballarat v. Beaton, have been overruled, as 
the learneJ primary judge has held, by Bretl c. Slater, 
the application of the principle on which those tuo 
cases were decided to the construction of ronds and 
ati'eets by municipal councils hits been also overruled. 
It is startling to hear it contended thatthis cimrthas, 
without a word of comment and apparently without 
being aware of what it was doing, ovevruled or 
limited the application of an important principle of 
law laid down in an English authority of long standing, 
whicli has been followed, Applied, and explained in 
many Victorian and English decisions of niore recent 
date. But no nnstuke of that kind was in fact niaile 
in the case of Hrett v. Slater. The marginal note in 
tlutt case is misleading, and without nn examination ol 
the facts miglit point to the conclusion that the drains 
made by the shiie council had been made in pursuance, 
or in intended pursuance, of the power to imike roads 
and the dr.T-ins on roads. Bretl v. Slater was 
an iLppeal from n county court, and the facts 
slated in the case, and referred to in the judgment of 
tlic Court clearly show that the works which were the 
subject of coniplaint could only have l)eeii lawfully 
executed under the power in section 364 of the Local 
(r'overninent Act 1874, to make and open drains and 
watercourses ir. and through lands adjoining the 
streets and roads. The works consisted, in fact, of a 
diversion of a natural watercourse called " Yankee 
Uutly," which brnnched off at a point south of the 
plaintifTs land into two chanm^ls running in a north- 
easterly and iwrth-westoi'ly direction. The drain 
made by the ^liire council drew the water from the 
two channels and brought it down to, or close to, the 
point where it entered tjie plaintilTs land. It ap- 
peared that the shire council denied its lialiility ex- 
pressly on the ground that the drain was a natural 
watercourse. That the act done by the council was 
regarded by the Court as not having been done nor 
intended to be done in exercise of the power, given 
by section 376 of the Local Gooenimeixt Act J874, to 
make and maintain roads, hut under the independent 
section 384, which confers diObrent powers subject to 
different conditions, appears clearly fii'in the judg- 
ments of two memlfers of the court. I said, in giving 
judgment :— 

" If this were a case in whii;li the cuuiiuil hul conxtructeil u 
ilruin for the ilr>iiiiagu uF the rmitl, it wiiuld liivi' Iiceii u cjueB- 
tion whether or not that ilrain had licen nugUgently tleBigaed 
or Degligvntly eonatrucled, kiid hi that ca>o the plaiiititTs 
right to recover damagea against the coiiucil for their auta 
would have dependeil npon whether of not the worka were 
iiegUgi'iitly designed or iiej^Iigoatly coiiHtructed. It is, liow- 
ever, cjuite pluia that this work was of an entirely different 
nature, and that it was dono, not in piirmance of, or in in- 
tended pursuance of. the powere for making or of draining the 
roads, but in the belief, we mov supposf, thut a power had 
Ijeen given to tlie council to discharge a. body of water into 
the luid of private owners without the obligation of taktug 



water through tlie land oF the private owner to mmik 
other niad under the council's juriadiction, and without any 
ittion 10 pay oompensation for that aut. Such a poim 
lot exiat in the councils. The power wils claimed undcf 
sec, 384 of the Loeai Gareriti»tat Act, page 81." 
Kerferd, J., also said : — 



ning bodies el 



: tlie cootonr nl 
ruimiDg throngh 
as to provide Uut Uic 
il ' throagb' the IuhI. 
II not do aD injury.' 



" Where the local govi 
the csmnpry and divert t 
it they niust undertake such wort 
water tliat accumulates shall lie ct 
and taken to a place where it 
(Page 83.) 

The learned primary judge lias, in iny opinion, over- 
looked the real ground of the dcKiision in Brett v. Slairr, 
and the judgment now appealed from which proceednl 
fnmi that error cannot be upheld. But the plaintiffiii 
showing cause against this motion has raised a further 
question of the highest iinpurtanee. He invites us to 
review the two cases of Hepbiuit v. Jfai/or, (tc, of 
lla'othom, and President, Ac, of the Shire q/' lial 
larat r. Beaton, and to i-everse the decisions in tho* 
ca$e9, assuming them not to have been already over- 
ruled, so far ;iH they apply to and would be held to 
govern the present case. It is to be observed in tlie 
first place that while we are st perfect liberty to 
review a previous decision of this Court, and while 
we ought nut, in my opinion, to refuse in the present 
case to review, and, if necessjiry, to overrule tlif 
decisions referred to, the plaintiff should be regardi-d 
as having undei-taken by this contention a task of no 
ordinary difKculty, and one in which the full burden 
is cast upon him to prove beyond all doubt that tl)t; 
decisions he objects to arc undoubtedly erroneous. 
Hepburn' n and Beaton' » caaas respectively were 
decided 25 and 19 years ago. During the time thai 
has since elapsed they have determined the rights ami 
regulated the action of all nmnicipal corporations in 
Victoria in the making of roads and streets Tlier 
have been under the cognisance of the Legislaturi', 
we must assume, during the same period, aud although 
the hardship they seemed to involve may have some- 
times caused murmurs, and even doubts, they have 
not been overruled or modified either by the Court or 
by any of the numerous acts relating to local govem- 
iiient which have since been passed. We aie 
called upon to, therefore, I think, to uphold them to 
the fullest extent, and not to suffer their authority Ui 
be weakened unless we are compelled to doao. They 
Hi'e both fuunded on the principle long establisiied, 
and now quite indisputable, that where Farliameut 
has expressly or by necessary implication required or 
authorised an act to be done tha doing of that act 
without negligence in the design or execution of the 
works necessary for accomplishing the act is lawful, 
and furnishes no cause of actioA to anyone who has 
sulfcred damage from the act. Both of theso decisions 
have applied that principle to tbe making of roads, 
and of drains on roads, as a necessary part of a ruad- 
way by councils of municipal bodies under the author- 
ity of Local Government Acts, and both of them have 
estiiblished the doctrine that the owner or occupier of 
land adjoining a road so made has no cause <rf 
action against a municipal corporation for danuge 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



HOTBS OF CASB^ 



79 



caused to the land ttn'ougti wnter, or xn increased 
volumn of water, by dmiitfi made us a purt of a road 
tinder the authority to make the road. This applica- 
tion of the above-mentioned principle is now di^pated 
upon two grouDds raised respectively under tht^ first 
and the third of the three causes of action in the 
statement of cUim. First, it has been contended, 
upon the first cdunt, that the principle ouglit not to 
be and cannot be applied to cases where tlie disclmrgG 
of water upon land adjoining a rontl would lie at 
common law either a wilful trespass or a continuing 
trespass amounting to the creation of tin easer 
(ivrr the land. No authority hiis Itecn ritcd in support 
of either of thoite alleged limitations of the principle. 
Each of them would be, in my opinion, inconsis 
with imd would snbvert the principle. Every act by 
which wfiter is directed or pemiiftpd to flow from a 
drain on to the adjoining land is a wilful act on thr 
part of those who make tlie drain, inasmuch as the 
entry of the water on the land is a necessary, and 
must be taken to lie the foreseen consequence of mak- 
ing the drain on the road. Wn must not confound n 
wilful act of this kind, causing foreseen damage, with 
a malicious act done for the purpose of iloing injury. 
Malice is not charged in the present case, and we 
shall certainly not assume that the defendants weic 
influenced by malice towards the plaintifT when the 
council made this drain. The defendants cannot, in 
my opinion, be deprived of the pmtcction which the 
Legislature intended to give them l>y the fact that 
they foresaw that the plaintiffs Innd would or might 
lie damaged by the drain, and devised their scheme of 
drainage of this road with a full knowledge of that 
result, and with the intention, not malicious, that the 
road should be drained by means that would or might 
produce that result. The contention that the prin- 
ciple must not be applied wherever the drainage is 
great, or frequently roeurring, or coTitinuouo, is 
equally unwarranted, I think, either by authority or 
reason. In Palmirr v Serfife fsee McDonald v Shire of 
Cnburq, 13 V.L.R. 280, foot note), which is the 
earliest Victorian authority on this subject, it was 
observed by the Court that — 

" Ownere may fairly be taken to have purchEueJ with full 
knowledge of the lulvantages and ilisadvantftgaa attendant 
upon their property abutting on a public riwtl. The improve- 
ment on those rourla mustuBiially hsve been a benefit to them 
and the l^tfialatnre. in providing that aach improvements 
might be effected on existmg roads willtout any compensation 
fur damages, whii:li may happen in isolated cases, does not, if 
we may be permitted t« Bay so, appear to have pursued an 
unwise or an nnjust coaree." 

This observation has until now been generally 
Approved , it has never been judicially dissented from 
It is entirely consistent with the common knowledge 
we share of the peculiar circumstances nnder which 
roads and streets have to be made in a large and 
til inly-peopled country, and the necessity the Legisla- 
ture felt itself to be under to give ample powers and 
full protection to those who are charged with the 
responsible duty of carrying out a purpose of obvious 
utility to the whole community. All owners and 
occupiers of land are benefited by the making of 
roads in theii vicinity. Many owners and occupiers 



gain targe and permnnent advantages from the dis- 
charge of water on their land from road drains. [t 
would seem to be impossible to divide the isolated 
cases where damage and not benefit, is cau*7ed into 
classes distinguished by the amount or the continuing 
or recurring causes of damage, snd to say that an 
owner or occupier who suffered a little or seldom should 
not have, but that an owner or occupier who suffered 
much or often or :.ontinually should have a cause of 
Bciion of trespass against the body that made the 
nmd. The Legislature has not deemed it possible, or 
at all events exptidient, to make such a distinction, 
and it is theccforo not competent for this Court, in my 
opinion, lo nv.ke it. Spcondly,— It has been argued 
in conne^^^tion with the cause of action in the third 
count for wrongful imiission that the council have a 
statutiiry power under section 384 of theZoeo^ Govtrii- 
mtntAH 1874 by making drains in and through lands 
adjoining roads to prevent damag<' arising from the 
water discharged on such land from road drains, and 
that if in any case, by reasonable exei-ctse of that 
power the dsmage can l>e prevented, it is the duty of 
the council to exercise the power, and so prevent the 
ilainage. This argument rests on the following dictum 
of JSInckbuni, L..I., in the cnstioiGiddig v Proprietors 
nniann Sf^rroir. 3 .\i)p. Cas, 4i>6 {1S78). 

" I take it, without citing case, that it is now tliotoughly 
well eBtablishcil, that no action will lie for doing that which the 
Legislaiun: lius authorised, if it be done without negligence, 
though it <lnet< oiK^iuiion damage to anyone ; but an a(.*tion 
does lie for doing that wjiich the Legislature hae authorisetl 
(it it be donenegligently.) And 1 think that if by any 
reasonable exeti-ine of the powers either given by Statute to 
the promoteis or which they have at common Uw. the 
damage can \>e prevented it is witbiu this rule " negligence " 
not to make such reasonable exercise of their powers ; 1 do 
not think it will be found that any of the cases (I do not cite 
them) are in conflict with this view of the land." 
Seenlso per Selbome, L.J. , to the same efTect (page 
512 and 4.^4). The rule as .stated in these dieia is, I 
venture to think, defic'jent in clearness and precision. 
It con hardly have been intended to lay down the 
general proposition that al! statutory and coninitin 
law powers of every deccription vested in a body of 
this kind must be exercised without regard to the 
special purpose for which they were given or the con- 
'■ ions annexed to them, and that in default of such 
■rcise the protection of the law shall lie foi'feited 
I an action of negligence will lie at the suit of any 
son who KufTcrs dam.i^c. Such a rule would 
obliterate tiio principle to "liich it is sought to lie 
attached as a limitation. This defect was supplied, 
and a clear general rule, capable of being reasonably 
applied in all cases of this kind, na? laid down two 
vear later, in the case of Juliiu v. /lishop of Oxford, 
5 App. (.'as., 214 (1880). It was there held, upon a 
review of all the authorities, that permissive words, 
such as " it shall be lawful," "may," and the like, 
where they occur in a. statute, ore not equivocal words 
and that of themselves they merely make that legal 
and possible whicli there would otherwise l>e no right 
or authority to do ; that their natural meaning is 
permissive or enabling only, but that there may 1m' 
circumstances which may couple the power with a 
doty to exercise it, and that it lies upon those who 
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cai] for the exercise of the power to show that there 
is ail obligation to exercise it. Blackbuni, L.J., said, 
at page 241 : — 

" I do not think the wordi tit ahitU be Ikwfnl ' nre in 
themaelvGB ambijiuoui at all. They ore apt words to expren 
UiBt a power ia given ; and a», prima facie, the donee of a 
power may either Bxetoi»e it or leave it iiDueed. it is Dot 
inaccurate to say that, print* fsiae. they are equivalent to 
raying that the donee may do it ; but if the object for which 
the power is conferred ih for tlie purpose of enforcing a right, 
there may be a duty cant on the donee of the power to 
eierciia it for the benefit of thou who have that ri^t, when 
required on their behalf. Where there is such a duty, it is 
not iuaoonrate to say that the wi»i1b conferring the power 
are equivalent to saying that the donee niuat exerdae it" 
Selbome, L.J., said at page 235 i — 

"The lunguage (cectainly found in authorities entitled to 
very high reapeot) which speaks of the words 'it shall be 
lawfal, and the like when used In pnblic st*tntea, as 
ambignouR, and suscentihle (aocotding to eertsiin rules of con- 
Btnictiou) of a discretionary or an obligatory sense, ia m my 
opinion inaccurate. I agree with my noble uid learned 
friends who have preceded me, that the meaning uf such 
wor^^a is the same, whetho- there is or is nut a dnty or oblloa- 
tion to use the power which they confer. They are pot«ntial, 
and never (in themselves) aipiificant of any nUigalion. Ihe 
queetion whether a judge, or public officer, to whom a power 
is given by such words is bound to use it upon any partiiiulac 
occmsion, or in any particular manner, mnst be solved alinnde, 
and, in general, it is to be solved from the context, from the 
particnlar provisions, or from the general acope and objecis of 
the enactment conferring the power." 
The Lord Chancellor (Elarl CMrns), in the same case, 
observed at page 222-3 ; — 

" The words ' it shall be lawful' are notlequivocal. Tbey 
are plain and unambignous. They are words merely making 
that legal and poesible whiub there would otherwise be no 
right or authority to do. They onnfer a faculty or ixiwer, 
and they <lo not of themselves do more than oooier a fseulty 
or power. But there may. be KMnethiag in the aature of the 
thing empowered to be doue, Mmethina in the ohjeot for 
which it is to be done, something in Utt ctokditiona nnder 
which it is to be done, something in the title of the person or 
persons for whose benefit the power is to be exercised, which 
may couple the power with a duty, and make it the ilnty of 
the person in wnom the power is reposed, to exercise that 
power when called upon, to do so." 

The test supplied by this later decieion of the House 
of Lords for determining whether a public body dis- 
charging a public trust ia, or ia not, under an obliga- 
gation to exercise a atfttutory power appears to differ 
from and to be Toore precise than tho test contained 
in the dicta of the same lesrned judges in the enrHer 
case. In view of the later decision it would lie 
inaccurate, in my opinion, to say that <;uch a body 
bound as a donee of a paitinular statutory power to 
exercise reascnably er at all, al! the other powers it 
poaseeseB, under the statute or at common law, to 
prevent damage, or that it is negligence, within the 
general rule, not to exercise all such powers reasonably 
or at all. It would be accurate, according to the more 
recent authority, to say that where, and only where, 
a statutory power is shown by the context, or the par- 
ticular provisions, or the general acope and objects 
of the enactment, to involve a dnty or obligation to 
exercise the power in order to prevent damage, 
that power must be exeroiaed, and the omission 
to exercise it in the manner prescribed for 
its exenase 'will be negligence. The decision 



GtdAis V. Proprietor* of Bonn RMervoir (u 
A pp. Css. 430), it should be observed, does 
not need to be supported on the groands stated in tbe 
dicta referred to. It appears to have been justified 
on the grounds stated by tlie same judges in the Utrr 
esse. In Geddit v. I'roprietori of Bann Rfjutrvmr (3 
App. Cas., 456), the statutory power to " niter, main- 
tain, repair, widen, and derpen " channels or water- 
courses was a power expressly given by the statute for 
the purposes of tlie works of the undertaking, and thiii 
power had been o.vercised in the construction of thr 
works by the widening and deepening of the HinT 
Muddock. The exercise of the power was held to \.( 
necessary, not only to prevent damnge, bat also lo 
the safety and success of the undertakini: 
itself — see page 454 — and from tliose facts it niij^lit 
properly he inferred that there was something in the 
nnture of the particular thing empowered to be done, 
and in the conditions under whi^h the thing hod lo 
be done and was done, which coupled the power uitli 
a continuing duty to exercise that power. In this 
sense, viz., that where works are done under specisl 
statutory powers for the purpose of keeping the worls 
in lepair and preventing future damage througli tlii' 
works falling into the condition of disrepair, the v\^ 
of Geddis V. Proprietort of Jtann Rtxervoir has been 
repeatedly recognised by this Court. See ■•icott r. 
Mayor, itc., of CoHinffteood (7. V.L.E., L. 2% 
Now, can such a duty be inferred in the present case 
from the terms of section 384 of the fMcal Gotyru- 
Tuent Act 1874, or from the context, or from the ollipt 
particular provisions, or from th<> general scope and 
objects of that enactment? Section 3S4 is in tin- 
Follow ing terms :^- 

" The oouBcil fd every muaicipality may in and througb 
any lands adjoining ur lying nesr to any street or mud williiu 
the monidpal distnot make and open such ditches, gnttcn. 
tunnels, drvlns. and waterooursM as to such n)uncil maysmn 
fit, and all dMohes, creeks, guttan, tiumels, drains, ur water 
courses wlthia or adjobtlnij to the municipal dJBtricI nuy 
make, soour, cleanse, anil keep open, and for any of the |iur- 
poaes aforesaid may enter upon any lands, and such coniuil 
shall make compensatioB for the owners am! occupiers of aiiv 
lands for any ilamage which they may sustaia tnrouith thr 
exor'iise of any of the powers oouferred by this action-" 

This sectiin is found in tlie same part and iht 
same subdivision of the act as section 376, whirh 
authorises, by the use of the same term " may," the 
loakiiig, improving, and maintaining by the council of 
streets, roods, bridgen, and ferries. The powers con 
tained in this section are giren for analogous objects 
of public utility, nnd are to be exercised fay the boili 
which is entrusted with the application of tbn muni' 
cipfti rates for thf beneht of the whole of the rate- 
payers. In all other respects the two section." sre 
independent of and distinct frou) one anotlm. 
Section 384 does not purport to confer a right of any 
kind upon any individual ratepayt^r or ckss of rate- 
payers. The words "iu and through'' at the iiegin- 
ning of the section cannot I^ construed to mean more 
than this, that it shall be a condition of the exeroi»> 
of the power given to the council that where a drain 
or watercourse is made on land adjoining or lyiii|; 
near to any street or road, where the risk of damB|« 
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to property would probnUy lu; grenter tlian in places 
diataat {r<ini streets or rotida, the drain or watercourse 
iniut bn tiiken through kdcIi laad so as to become 
connected with other inetins of carrying ofl the water 
Hkely td be conoentrated in auoh localities. The 
words give no ligl'.t lo tl>e owner or occupier of lani 
adjoining a street or road to deiuand the exercise of 
tlie [ower ; they only guarantee him a certain amount 
of protection from dama^^e in coae tlte power is 
exercised. The proviaion for compenution also for- 
bids, in my opinion, the interpretation that would 
moke the CKcrcisA of the powi^rs nf this section coRt- 
puisory. It would be unreiiBOnable that a person, 
who is to get componsatioii for any damage that he 
may sustain through the exerciEC of a power, 
should have a right to insist that damage atiould >« 
done to him in order tliat be may receive componsa- 
tion for srich damage. The words "such . . .drain 
and watercourse sb to such council may seem fit" 
appear to me to put the true construction of this 
section beyond doubt. The Legialnture, in the first 
instance, by using the word "may" conferred a 
purely discretionary power, and then by these addi- 
tional woidn it forbade the inference of any obliga- 
tion whatever in the exercise of that power. The 
council cannot at once bo wholly free to decide that 
the power shall not be exercised and at the same time 
under an obligation to exercise it, and liable as for 
negligence for not exercising it. Applying the proper 
tests of constructioii to the text nnd the context of 
this section I am unable to find any iudicntion of an 
intention on the part of tho Le^islaturii! that thtt 
powers of this wction ahooL] be used by the council 
for the Itenelit of persons who may l>e dainnged by 
the exercise of the powers given by section 37G, TJie 
Court would, in my opinion, usurp the function oF 
the council, and would defeat the intentions of the 
Legislature, if it should hold that tho omiKsion to 
make, under the powers given by this sectinn, a drain 
througli the plaintiffs laud constituled negligence for 
which the municipal body is liable. lam of opinion 
thiit the plaintiffhaa failed to suppoit the judgment 
on liny ground, and I think that the appeal ultould be 
allowed with co<tt«, ajid that the judgment for the 
plaintiff should be set aside, and that judgment 
should be entered for the defendants with costs. But 
the majority of the meinlwra of the Court are of 
opinion that tlie appeal should be dismifised, and, 
accordingly, it is dismissed with costs. 

Hood, J., (rftM»»»iiw«).^The defendants in this 
case in making and forming a certain road within 
their municipal dialrjct, mado &ide channels, and 
thereby concentrate^ the drainage and storm-water at 
a poittt in the road opposite the plnintiS's land wliere 
there is a natural watercoui'se runniug into his land 
and thus discharged it on to his land in a much larger 
volume thnn formerly, without making provision 
taking it through and away from tJie land. Tliu plaintiff 
brought an action, which was tried before a judge 
without a jury, when judgment wasentered for him 
for . la. and an injunction grouted against the 
defendants. The defendants having made no provi- 
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for taking tho witter t1irou<;li or out of the 
plaintiffs land, the learned judge found as a fact that 
unless this constituted negligence in the design of the 
works, the works had been executed without negli- 
gence either in their design or construction. It is 
also, I think, to he nssumed from the judgment that 
the injury to the plaintilT was the necessary and 
natural result of the defendants' works. The learned 
judge wns of opinion that the case fell within the 
decision of this Court in Brett v. Sinter (14 V.L.R., 
p. 77), and followed it without expressing any opinion 
of his own on the point in dispute. On this appeal 
the defendnnts have contended that having done 
nothing more thnn what they were empowered by 
statute to do, and being guiltless of neghgence in what 
they did do, tliey are not liable. The question for 
determination on this appeal is, whether that view is 
correct or whether, as tho plaintiff contends, the 
defendnnts have no riglit to execnte worka on their 
roads if the necessjiry result is to drain water on to 
his land. In every case of this kind the powers and 
the liabilities of a body crente<l br statute must be 
delermined upon a true inter] iii'tnti on of the statute 
under which it it created. If the act doneis ex- 
pressly or by necessary implication nutborised by net 
of Parliament it is lawful, and it can only beci>nie 
unlawful, in consequence of the mode in which it is 
carried into execution {ISoultim r. Crowlher, 2 B and 
C, 703, Mergey Dock TrttMtf^Kg v. Oibha, L.R. 1 E. and 
J., App. !I3). Nor in my opinion does the nature of 
the result of what they do moke any difference ns to 
the liability of tho defendants if it {» the natural and 
necessary consequence of what Parliament has nu- 
tborised. It may be tliat the injury I'esulting to the 
plaintiff arises in tho shape of a nuisance {J{. v. Ppom:, 
4 U. and Ad. 30), even amounting to a perpetual 
right to shake a house by traffic on n railway, and 
thereby depreciate a man's property by imposing on it 
a servitude of vibration {Ilamfiiergniitk Railway Co. v. 
Braud, L.U. 4 E. and I,, App. 171), or amounting to 
the right to depreciate proj^erty by creating a nuisance 
in perpetuity (Lonjon and Jirighton Ratltcay Co. r. 
TmiMn, 11 App., 0. 45). Or it may 1« that the 
result of what has been authorised by statute amounts 
to a direct trespass, as by the overflow of a csnal nn 
to a man's property ( Whilekoagr, c ISirming/iam Canal 
Co. 27 L,J., Ex. ^.'i). or into his mines {Dtmn v. Bir- 
mingham Canal Co., L.B. 7 Q.B., at p. 261), or by 
the bursting of a Fewer letting foul wnter on to the 
plaintiff's premises (//(iHimofirfu. Veslryo/St. I'ancran, 
L.R. 9 C.P., !!16). Hut whatever the result maybe, if 
that result is the necessary and natural consequence 
of doing what Parliament has authorised, done with- 
out negligence, no action will lie. lo is therefore 
necessnry to consider what the defendants here have 
done and what the Legislature has empoivered them 
to do, but in construing the act of I'ariianient we must 
look not for any wordsexpressly authorising the defen- 
dants to commit a nuisance or to do damage to any- 
one (Brand's case, L.B. 4, >^ and J. App. at p. 202). 
All we can ever find will be authority to do certain 
thingd, and the question then for consideration is 
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what was tiie meaning of Piirliaiiient in giving that 
Authority. Whiit tite defKidaiits did is easily stated. 
They made nnd channelled a i-oad in a [jroper way 
according to a proper design. They found running 
acros.'i (lie road and into the pluintifl^s land a water 
course or natunil Jeprecsion, and they allowed the 
water to run dowu their street channels into that 
depression. They tliuii increased the floiv of water 
through this dcpresEinn on totheptaintifT'slandniiddid 
him some injury. They placed, as they hail a perfect 
right to plnce, n discharge pipe under the footpath, 
l>ut thi^ hnd no efTect whatever upon the flow 'if 
the water, and can in no way contribute to the plain- 
tifTs cause of action. This if, I think, a short and 
accurate statement of tliefaete. Thestatutc under which 
the defendants derived their existence and their 
powers is the l.ocal GovenimmU Act 1874. By that 
Aot the care and management of all streets and I'oads 
within their district devolved upon them, and they 
have power to make, improve, and maintain all such 
streets and roads, (sees. 376, 380.) Such a power of 
making, improving, nnd maintaining would necessarily 
include the sufGcient <irainage without which nn 
proper street or road could exist. Now, the necessary 
result of what Parliament has directed or authorised 
to be done must presumably havebeeninthe viewofthe 
liCgislature at the time when the act was passed 
Melfopolitan Asylvins Diatrict v. Hill, 6 App. Cn.,fttp. 
212 per Lord ^Vatson ) If, therefore, the necessary 
result of making a road is to cast water on the adjoin- 
ing lands, wby should the defendants be liable for the 
natural result of what an act of Parliament has 
authorisied them to do, they not being guilty of any 
negligence in what they have done 1 When Parlia^ 
nient gave to the local bodies the pnwer to make, 
improve, and maintain the roads, muMt it not be as- 
sumed that it had in view the necessity for drainage 1 
And if roads are to be drained, how ia this to I>e 
done 1 Unless section 384 of the Local GovernTTienl 
Act was so meant, no provision is expressly made in 
the act for this purpose, and the Legislature roust 
therefoi-e have taken for granted that some means ex- 
isted. But the only outlet for drainage would be 
the sea, or some stream or watercourse leading 
thereto. Kow portions of this country adjoin 
tlie sea, and Hvei-s, or natural watercourses into which 
roads could be drained without injury to private rightfl 
are unfortunately few and far hetween. There are 
innumerable places where, if the roads were farmed 
and made, there would be no means of getting rid of 
the drainage except on to the adjacent lands. And 
in considering the intention of the Legislature, it 
should l>e remembered that the nature of a great part 
of this country is such that the inflow of drainage on 
tn a man's land would be considered a blessing rather 
thitn a curse, and also tbnt even where some slight 
injury might be inflicted it would be niore than com- 
pensated for by the increased value of his property 
caused by the improvement in the adjacent rostd. In 
this newly-settled country the primary object of all 
our Local Government Acts have been road-making, 
nnd the Legislature may well have intended that this 



should be cirried out even at the expen.se of the in- 
dividual, especially as in most instances the daiua<„'rs 
would be trifling, and in all cases the administnnii'D 
of the act is placed in the hands of the rateparpr? 
themselves. It was urged against this view that the 
defendants need not make the ronds, and therefoiT 
the difficulty as to drainage need never arise. But 
these corporations are created chiefly for rood ninkiiig, 
and the discretion is vested in them as t<i when and 
where they will make roads. If the plaintiff's rieit 
were correct a most necessary road could not be ninde, 
and would have to l)e left in a dangerous or imjinssnUf 
condition becausi' thorp were no me^ns of draiuHf^ 
except by interfering with private rights. It was, 
however, contended for the plaintiff that the dcfvii- 
dants are only empowered to make, improve, or main- 
tain roads where they can do so without injury to th» 
neighbouring lands, and that whenever it becomes 
necessary or expedient to can-y the drainage off a rf«6 
on to or over, or in any way to interfere with adjacent 
lands, the powers conferred by Pection 384 must be 
made use of. That section provides that the council 
may in and through any lands adjoining or lying near 
to any street or road within the municipal distrid 
make and open such ditches, gutters, tunnels, drains. 
and watercourses as to such council may seem tit, and 
all ditches, creeks, gutters, tunnels, drains, or water 
courses within or adjoining to the municipal d'stri(i 
may make, scour, cleanse, and keep open, and for any 
of such purposes may enter upon any lands, and com- 
pensation is to be made for ftny damage whii-h 
ownera and occupiers may sustain through the es- 
erci?o of any of the powers conferred. Two viens 
have been suggested ns to this sfction. Une, thiit of 
the plaintiff', is that it is intended as the only nicn^i'^ 
by which the councils can drain the roads on 
to or through adjacent lands. If the wont- 
ing of that section had been that tlie 
council might make drains "on to or tbroufjli ' 
the lands adjoining there might he force in 
this argument, but the words are "in and thruugli." 
snd the introduction of the word "creek" in th? 
latter part of the section, and the power given of 
scouring and cleansing both within and adjoining tlrc 
municipal district, seem to me to point rather to i 
system of drainage than to road-making merely. And 
this construction contended for by the plaintifi might 
lead to very extraordinary results. Take the case of 
a creek which crosses a road. The councils could not 
according to this view, allow a drop of water to ran 
into this creek crossing the rond without being held 
liable in damages, and restrained by injunction if nn; 
injury even to the extent of Is. were thereby done to 
the adjacent land. Insuchacase, if thepUintifTisrigbi 
the only legal way in which that rood could be cleaivd 
from water would be by the councils making a drsin. 
" in and through" the adjoining lands (probalily along- 
side the creek) and paying compensation to the land- 
owner for the land taken for the drain, and for tlw 
damage done thereby. It might thus cost an enormou.' 
sum of money to make the drsin and to pay compenM- 
tion, in order to avoid doing an indititesiuial injoir 
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with the absurdity of an artificial channel aide by side 
with the aaturtil one. The other view of this section 
364, as put forward by tlio defendants is that it is a 
discretionary powei- to be ampioyed by tliem, ma-inly 
for the better drainage of roads, as they think fit, and 
that, so long as they are not actuated by malicious or 
oppressive motives, they need not uae tliis power, no 
matter what injury the omission to use it may cnuse 
tlie proprietors of the land ^ongside a road, and no 
matter what quantity of water may be poured from 
their roads on to tlie adjacent Unds. In my 
opinion this is the correct view of ttie operation of tliis 
section. It giv« a power tor the benefit of the 
public to be exercised at defendants' option, and I 
cannot tind anything in the statute that imposes upon 
tlieni any legal obligation to exercise thst power for 
the protection of the plaintiff (see Dunn v. Biriniitg- 
liain CanfU, L 11., 7 Q.B., at p. 262). I have already 
adverted to the nature oi tliis country, and would con- 
sider to what tlie pUintiff's contention as to this 
section would lend. In the case of a dangerous 
piece of road tliat required making und draining, and 
whicli lay between two liills, and away from any 
natural outlet, tliere would be no means of getting rid 
of tlie water, except by taking it " in and through any 
lands adjoining or lying near to" the rood. But when 
tlie water lias been taken tliraugh tliose landu, where 
is it to go tlisn ? There is no power to take it through 
any lands not adjoining or lying near, and it would, 
according to the plaintiff, bo actionable to take it into 
any lands whatever. So that when the councils had 
availed themselves of section 384, and had paid 
compensation, they might find themselves in a greater 
difliculty than liefore, unless the sea or some large 
river were near at hand. Thus the council might 
either have to leave a most important rond untouched 
or else gi> to an enormous expense in making drains 
through lands and paying compensation even in cases 
where the injury to the land by the water would be 
almost nominal, and then find matters as bod as ever. 
It has been urged that if the defendants are only to 
use the power given by section :{84 at iheir absolute 
discretion, it follows that the Legislature will have 
Authorised theui to drain their roads on to a man's 
land and ruin it, without paying any compensation, 
und that in this view the council might indirectly take 
all the adjacent laud by covering it with water 
from their road and pay nothing, while if they were 
to take an inch of tlie soil directly for draining the 
eniue road, compensation follows. Undoubtedly such 
a caso of hard^ip might arise. But I can see no 
difference between the hardship in such a case and 
tht) hardship of injuring the value of a mau's land by 
rnitting the road in front of it, and so destroying the 
Horess thereto, which this Court has decided may be 
done with impunity under this same act {McDonald v. 
Coburg Shirt, 13 V.L.R., 268). Besides assuming 
bona fides in the municipal bodies, as we ara bound to 
do, such s case could arise very rarely, and it is 
impossible for the Legislature to provide for every 
oaiie that may arise. It is probable, however, that 
the tmn answer to such a case, if it did orifle, vould 



be found in an attack upon the bona Jule» of the 
council. In the possible but scarcely probable case 
of the drainage of the district being taken on to one 
man's land and left there, to con^'erl his property into 
a swamp, if there were no urgent necessity for such a 
course, it is not at all unlikely that fuller investigation 
would disclose facta sufficient to justify the conclusion 
that the council was acting in an arbitrary or malicious 
manner, and so as not to be protected. But assuming 
an honest exercise, without negligence, of theadmittedly 
discretionary power of making a road, any hard- 
aliip inflicted thereby is not, in my opinion, a 
ground for the interference of this Court. liven if it 
were correct that in such a case the landowner could 
not poH^^ibly get rid ol' the water so thrown upon his 
land, I would still consider it an evil which the 
Legislature intended him to endure ; but by means of 
the Drainage of I^and Act he could discharge this 
water, though it might be with expense and dlthculty 
to deal with that channel, and they had abo power 
to deal with tiiat channel so as to keep it in a lit 
in some instances. It was further urged by thi- . 
plaintiff that in any event there was a duty coat upiiii 
the defendants to exercise their powere under section 
384, when, by a reasonable use of such powers, the 
injury to the pluintiff might have been prevented. In 
support of this view reliance was placed upon certain 
p'jrtioiis of the judgments in GedJii v. The JJann 
Aenei'wir (3 App. Ca., 430). There are undoubtedly 
some veiy strong passages to bu found in the judg- 
ments in that case. But nil these remnrks must ha 
taken in connection with the subject mttter of the 
judgments. The defendants there had |iower to turn 
water into a certain channel, and they had also power 
state to receive such water without injury to anyone. 
Having ui«d the tirst |i0wer they failed to keep tho 
channel free, and so injured tho plaintiff's land, and 
then unsuccessfully contended tliat the " Legislature 
haii authorised work from which after it was executed 
and constructed, <ixtensivo damage of a kind not inci- 
dent to, or necessary for, the undertaking might from 
time to time be done to the plaintiff's and to others' 
private property" (per Lord Selbome, p. 4i>4). The 
present is, 1 think, a very different case. Here the 
defendants may make, improve, and maintain the 
roads, and it may well be that if they made a road 
but left it in a dangerous state an action would lie, if 
a jury should iindon proper evidence that they migiit 
have prevented injuiy to a person lawfully using the 
rosd by a reasonable exercise of the powers confen-ed 
by section 364. But I cannot understand how tliis 
principle can apply in the cnne nf adjacent landowners. 
The injury to them would not be prevented by any- 
thing that the defendants could do upon the ro»id 
itself, but only by undertaking a new and independent 
work ; and, as I have already pointed out, though this 
new work might remove the injury from one man it 
would in most cases only end in placing it upon some- 
one else. In order to determine whether or not a body 
such as the defendants in this casr is guilty of 
negligence in not preventing possible injury 
by the reasonable exercise of powers purely 
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permissive, we must look to the purpoaeB 
for which they have keen given those 
powers If the powers have been giveu with the 
object thnt they shoutil he used whenever a reasonable 
user of them would prevent injury from follnwinj; 
upon the exercise of other powers, then non-user may 
be lawtnl or not according to circumstances. In the 
illustration tliat has been put of potrer given to make 
a railway between two point? through private pro- 
perty with another power for cjmpulsory taking of 
private property, [ should agree that the two powers 
were to be exercised toRetber. But it th-) power 
given was to make a railway or do other work on 
property not private, then the power of compulsory 
taking might be purely diEcretinnary according to the 
purposes and scope of the principal power, the true 
rule as to this dejieuds, I think, upon the nature and 
object of the power which the drfeiidant« have failed 
to use. A permissive and enabling power ma; be 
coupled with an obligation to use it Julius v. Bishop 
of Oxford, 5 App. Ca., 214), but it lies on those who 
contend that mx obligation exists to exercise ^uch a 
power to show in the circumstances of the case sonid- 
thing which creates this obligation (id. at p. 2'2'A). 
So that the burden is shifted on to the plaintitf in this 
case, and in the case of mere nonfeasance no claim 
for reparation will lie except at the instance of a 
person who can show that the statute under which 
they act imposed upon tlie defendatits a duty towards 
himself, which they negligently failed to perform 
(.S'onttarj/ Conimimioruirs v. Or Ala, 1 5 App. Ca. , 
400). 

' ■ The ideas at negligence anil duty are strictly uorrelative, 
and there is no siiuh thing us negligence in the BbsCraot. 
Ncsllgeuce is simply neglect of budio care which we are bound 
hy law u> exercise to wurit 4 itniiiebody. " ( Thunuu i'. Quarltr- 
iMuiiie, IH Q.B.D., at p. (i94j. 

To make the defendants liable 
must have failed in the perf( 
which they owed to the plaintiff. What 
and how does it iirisel Was theri: in this 
duty cast upon the defendants towards the plaintiff 
to exercise their powers under section 384, or was 
there anything in the nature of the thing empowered 
to be done by that section, or in the object for which 
it is to 1>e done, which makes it the duty of the 
defendautij to exercise that power generally I 
Looking at the section, I think that the power 
given by it (like the powers given by the 
cognate sections 383 and 38ti) wns given 
mainly for the purpose of making, iniproving, and 
maintainmg roads, and is to be exercised for the bene- 
Kt of the general public, and not for the jirotection of 
any adjoining landowner ; nnd I can see no reason for 
supposing thnt the Legislature iiitendcd that the 
councils must use this power either to prevent injury 
to adjacent land or as the only means of draining 
roads. An action cannot, I think, be sustained 
which is founded upon the noiiexerctse of a power for 
a purpose which the Legislature never contemplated, 
and I think that Giddi^s case, and the remarks 
therein, are in accordance with this view, 
as the power of cleaning and scouring the ciiannel 



s that duty 



' could only have been given in that case for the pur- 
pose of enabling the other power to be properly eie- 
cuted. I tJitnk, therefore, that in this case there »ii 
no question as to reasonable user to be left to a jnrt. 
The point arising in this case has been before this 
Court on taore than one occasion, and was expressly 
decided in Shire oj Ballaral v. Beaton (3 V.R., 163|. 
There the council made a drain alongside the read, tbe 
effect of which was to conceatrate the water at a cer- 
tain place on the road. No provision was made for 
the discharge of the water, but it overflowed the dnin, 
and ran over the platntiifB Isud, and injured him. 
The Court held that the plaintiff had no cause ol 
action, because the defendants had merely done tho^r 
acts which the law authorised ihem to do, and had 
done those acts properly. It was contended on liiis 
api^eal that this decision is erroneous and ought non 
to be reversed. That citse wns decided in 187:^, nnd 
shortly afterwarrls, in 1874, the Legislature dealt with 
the whole subject of local government, and not onli 
did they not make any alteration that would throw 
any doubt on this decision, but woi-ds are introduced 
into section 384 (which corresponds with the pre- 
vious section H09} that m^e the power of the council 
more a matter of discretion Uian ever. I do not aav 
that this is in any way conclusive as to tbe correct- 
ness of the decision, but it ought not to be without 
weight : — 

" Where BJi act of VitrliaiDGtit has received a judicial i-on- 
BtructioQ putting • certain meaning on its worda, aoH tin | 
LegitUtun in » aul^eqiient act in pari maleria use the aanit 
I worda, there is u preaumptioa Uiat Cho LegiaUture used thtM 
I words iutending to ax[iroBB the iiieaniug >t hith it knew hi^ 
been put upon thti same wiinla before, and unless there i: 
I something to rebut rtwt preauniption the act should Ik k 
I cxmatrui^ even if the words wera aach that tkey mif^ 
otiginally have been oouatrucd □thera'iae." ("Jtmesv. 
Meraey Dock Company," 35 L. J.M.C., at p. 13and IB, pe 
Blackburn, J.) 

This consideration, and the fact tliat the jodgnient in 
Beaton's case had been act«d upon for so many years, 
have gone far in my mind to counterbalance thf 
extremely strong arguments deducibic from the hisiorr 
of the legislation upon this subject. The whok 
matter to me has presented itself very much as « 
choice of rvils. I am perfectly conscious that the in- 
terpretation which 1 think correct might work injury 
to individuals. The contmry view however, would, , 
in my opinion, render difBcult, costly, and in some 
cases impossible, the performance by these local cor- | 
porations of the duties which they had been created i» 
perform. I can conceive that the L^islature meant 
that roads should be dmined even at the risk o:" 
creating an casement over adjoining lands. I nni 
utterly unable to imagine, however, that any legisla- 
tive body could bring a corporation into existence fo' 
the express object of attending to the roads, and g "■ 
no other power of draining those roads than by such» 
cumbersome mode i'« that pointed out in secticm 3>! 
of the Local Government Act. I am confirmed w ■ 
this view when I remember that these councils havr 
only a limited rating power, so thst expense ia a grwt 
object to them, and that the Legiriature has in certsn 
sections caref idly protected jjrivata rights, against tbe 
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s of some of the powers conferred upon tliese 
laxlies, while reoituning silent in tliis purtiuular in< 
Btanue (see, ani'iiigst others, sections 385, 386, 38S, 
440, 44S, and 441). I therefore coDour with liis 
Heuour the Chief Justice in thinking that this appeal 
should be allowed with costs, and judgniunt entered 
for the defendaiilB. with costs. 

Solicitors ; for nppellants (defendants), Fi7ik, Bi-M, 
and P. D. Phillipg ; for respondent (plaintiff), Ciuf.y 
and (ySalloran. 



IN CHAMBERS. 
(Before a'Beck-tt, J.) 
Hahlet v. Harlev. 



21st. Octr. 
Marriage Act 1890 {Ifo. 1166) sec. 7B— Divorce Jitilei 

1885, r. 6 — An order excusing Uie petitioner from 

■making an^ pergon a eo-mspondent to the petition 

cannot be obtained until aft^ service of the petition 

on the retpondent. 

Application on behalf of the petitioner (the husband) 
in ft divorce suit for an order excusinf; him from 
mftking any co-respondent to the petition. 

Mr. Anderson to oppose. There is a preliminary 
objection. The respondent has been served with this 
summons but lias not bi^en served witli the petition. 
She is therefore not yet a party to the proceedings. 

Mr. ForUmge in support. The practice wems to be 
unsettled. 

His Honor said :— Rule 6 of the Divorce Rules 
1885 provides that a respondent must be served with 
a summons of this nature. I am of opinion tijat inn:*- 
mucb as she has not been served with Umyetition she 
is not a party to the suit and hence this summons 
cannot be served upon her. 1 adjourn ihts summons 
for & week to enable the petitioner to serve the 
respondeat on the petitioner paying L3 3s. Od. costs 
to the respondent. 

Proctors for petitioner, A. IF. Fergie : for resjion- 
dent, J. K. Dixon. 



PRACTICE COURT. 
Before a'Beckett J. 



In RE Royal Land Compant Lihited, Exptr. 
Ihfkkiai. Babkinq Cokpaky Liuited. 

2l8t Octbr. 

Companies Act 1890 {Xo. 1074), ss. 128, 129.— J 
person u-lio stands neither in the relation of creditor 
nor contributory to a company in the course of being 
voluntarily wound up cannot obtain an order to set 
aside the return of the liquidator. 



Motion on behalf of the Imperial Banking Company, 
Limited, for an urder setting aside the return of the 
liquidntor of the Royal Land Company, Limited, on 
tlie ground that theiaffaiiv of the latter company had not 
been fully wound up. 

Tt appeared that in 1888 the Royal Land Company, 
Limited, disposed of all its assets which consisted of 
land and contracts of purchase for land to the Imperial 
Banking Company, Limited. The memorandum of 
association did not authorise the latter company to 
purchase land. In August, 1891, a shareholder com- 
menced an action against the directors of the Imperial 
Banking Company for a declaration that the purchase 
«as void, and for a return of money paid. 

Since the action was commenced the Imperial Bonk- 
ing CompNny, limited went into liquidation. The 
liquidator was desirous of preventing the Royal I^nd 
Company, Limited being finally woand up so as to 
retain his right of action against the Rojral Land 
Company Limited in the event of the action of the 
shareholders proving saocessful. 

J/r. Hayes in support. By section 129 of the Com- 
panies Act 1890 the company after the expiration of 
three months from the date of the registration of the 
return of the liquidator will be absolutely dissolved, 
therefore the applicaitt compaoy will, if the return be 
not set aside, be debarred from any right to claim in- 
demnity from the Royal Land Company, Limited, if 
the shareholders' action should be successful. 

Mr. WetgaU, for the Royal Land Company 
Limited, to oppose. There is no general jurisdiction 
in the Court to grant an application of this sort on 
Iwhalf of a person who says he may be a creditor. The 
liquidator has disposed of the assets as far as he can 
realise them, he has got in the cfdls as far as he can 
enforce them, and has paid the debts as far as he is 
aware of them and therefore the company so far as the 
liquidator is concerned is wound up. In re London and 
Caledonian Marine Insurance Company, 11 Ch. D. 
140, sec. 181 of the Companies Act 1890 provides that 
the voluntary winding up of a company shr.l] not bar 
the right of a creditor to have the company wound up 
by the court. If the applicant company \x^ i creditor 
it should proceed under that section if it wish to 
prevent the company being wound up voluntarily. 

Hts Hovoit said : — In this case an application is 
made tii set aside certain proceedings which on the 
affid.ivit of the iipplicant appear to have been taken 
under a voluntary winding up. The ground of the 
application is that some proceedings have been com- 
menced by a third pnrty against the directors of the 
applicant company which has had dealings with the 
company now being voluntarily wound up and that 
the success of the third party in those proceedings may 
alter the mutual relations of the two companies as it 
may give a right to the applicant company to make 
a claim of some sort against the company which is 
being wound up. In the first place I think I have no 
jurisdiction to interfere in a voluntary winding up 
except in bo far as the Act authorised the Court to 
interfere. It i^ not suggested that there is any pro- 
vision in the Act which enables a person standing 
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neither in the relation of creditor nor contributory to 
the company ia course of b?ing wound up to call upon 
the Court to esercise its jurisdiction. In the second 
place even if I hod jurisdiction 1 think this would not 
be a proper case in which to exercise it. The re- 
guUrity o( the winding up proceedings ia admitlcd. 
The very proceeding relied upon is one which does not 
profess to affect directly the company being wound up; 
it is merely said that this company might ha\'e a. claim 
made aKainst it by the applicant company in the 
event of an action brought by a third party against 
the applicant company proving successful, I see no- 
thing to prevent the company being wound up from 
being mnde a party in such v^tion. I dtsmiss the mo- 
tion with costs. 

Solicitors for applicant AtUnborough, Kuni and 
Smith ; for respondent, Highell and AtcLavffhlin. 



SITTIITQS IN BANCO. 



(Before Higiiibotham C.J., a'Beckett and Motes- 
worth J, J.) 



~ Bk Kkioht. 

Sept 30th. 

Practice Probate — Executors residing otU of the juris- 
diction — Bond — Poioers of Court o/ Probate. 
Section 20 o/ the Suprane Court Act 1890, impliedly 
mnpotoers the Court of Probate to require security to 
be given in any case, or class of eases in whicii the 
rendering of accounts by an executor could not 
readily he enforced unless security were given, or, 
in which, for any other reason it should seem to the 
Court, that suck an order would be reasonable and 
necessary. 

Appeal trom Hood, J. [See 13 A.L.T. 205.] 
This was a motion for gi-ant of probate of the will 
of the late Robert Knight to the executors named in 
the will. The executors both resided at Euston, in 
New South Wales. In the application for 
grant of probate it was also sought to dispense 
with the bond and sureties ordinnj-ily reqoired in the 
case of executors living out of the jurisiliction of the 
Court. Hood, J., however, only granted prohate to 
the executors on their entering into the usual bond. 
From this decision the applicants appealed. 

Mr. O'Hara (Toorf, in support — Tbeo^ceof execu- 
tor is one of private trust ; the title of executor is de- 
rived from the will of the testator an<l not from the 
Court ; Henslves ease 9 Co, 38a. Probate is only 
evidence of an executor's title, but is the only evidence 
any other Court will recognise ; accordingly projjate 
being a necessity by law for an executor to have, his 
right to obtain it is demandahle. The power of ihe 
Probate Court under Section 20 of the Supremi 
Court Act 1890 is Rimilar in all respects, pxcept as ti 
realty, to that of the Ordinary in England and, there 
the executor's claim to probate from the Ordinary has 
been enforced by mandamus; R. x. Raines, Lord 



Rjjyraond 361 ; R. v. BetUaworth, Strange 857 ; thise 
are cases, indeed, in which the executor was witliin 
the jurisdiction of the Court ; if, however, lie is be- 
yond thejurisdi.ctipp, Uiere is no law or rule of Court 
that gives the Probate ('ourt power to exact seouritj 
from him. There is no analogy between the offices of 
administrator and executor, but even in the case of an 
administrator, lliere is express statutory authority fur 
requiring a bond. 

Cur. adv. vuli. 

HioiNBOTHAU C. •t. — This is an application by way 
of appeal under order 58 rule 10, from a decision of 
Hood, J., sitting in the administration of the prohate 
jurisdiction of the Court. The executors named in the 
will of the testator, William Jame.s Hockett, Ktation 
overseer, and John McLeod, stock iospector, applied 
for probite in the usual form. Their a&davit showE 
that the win was executed in the presence of witnesses 
I'esident at Euston, in the colony of New South Wales, 
and that the affidavit was sworn by the executors al 
same place before a eommissioner of the Supreme 
Court of Victoria for taking affidavits. The Court in 
several instances for many years past has required 
security in cases where the person applying for prohate 
has not described himself in his affidavit as a resident 
in Victoria, or where by the jurat it has not appeared 
that he is a resident Victorian. In the present case 
the Court granted the application for probate, and 
following the prevailing practice, it further ordered 
that the executors should execute such bond and find 
such sureties for the due collecting, getting in, and 
administering the real and personal ostate of the de- 
ceased as is usual upon the grant of administration, 
and as is provided in sections 15 and 10 of the Ad- 
ministration and Probate Act 1890 to lie made and 
found by persons to whom administration is granted. 
Objection is now for the first time taken to this fui-ther 
order as having been made without jurisdiction, and 
it is contended that in (lie absence of a rule of court 
requiring security, tii« executors, although not resident 
in Victoria, are entitled as of right to probate without 
executing a bond and finding sureties, and that the 
practice referred to is unauihorised and wrong. The 
existing jurisdiction and practice of the Supi'cmp Court 
in granting probate are founded upon the Act 15 Vic, 
No. ](), section 15, which came into force on January 
C, lt!52. This Act has been repealed and re-enacted 
with the alterations rendered necessary by later lej^s- 
lation, and is now in forcn as the 20th section of the 
Supremo Court Act 1890. The latter part of this 
section is in the following terms : — 

"The Court shall have power and authority to rcr|iiirp. 
henr, examine, and alluw, and, if necesenry, to disAllow aiiA 
reject, the accoiinU of the persona to whom pnibatc may Iw 
grante<l uid letters of adniiDUtratioii committed, in such 
nianiKT iinil form, and as fully snil ajnply to all iutsntH snd 
purpieeH v hataocvcr, hs might hnve Iii'cn doue iii the provini-e 
iifoieeniil ut sncli date — (Uiat ia to any, in the province of 
Canterbury on the 6th dny of January, 1 852 )— subject, neur 
theleu, to such orders and directions as may be made by t)ie 
Court, either generally as applicable to nil cases, or ipecially 
with reference to any case m particular, or to auch ruin ul 
Court IB may be made aa hereinafter |irovided." 
(Ab to which see section 27, 1.) Whether die power 
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exjated in tlie province of Canterbury, at the date 
mentioned, to demand from an executor security for 

the performance of his duty to account is not very 
clear, Mr, O'Hara Wood, who argued ingeniously for 
the executors, contended that the power did not exist, 
and in support of this view lie relied chiefly on the 
case of The King v. Sir Richard Raines, Lord Kaymond, 
361, and 1, Satk, 29S. In that cose a mandamus was 
directed to the Ordinary, Sir Kichnrd KnincB, to grant 
probate of « will to one Richurd Watts, executor. 
The Ordinary made return admitting that the will was 
made, and that Watts was executor of it ; thitt it wag 
clearly and judicially proved that Watts was worth 
nothing', and had absconded for debts, and that therti- 
fore it was lawful for the Ordinary to defpr the grant 
of the probate until Watts found sufficient security or 
"caution" to perform the intent of the will. The 
Oourt of King's Bench granted a peremptory man- 
damus; for the ffrant of probat'', because the Ecclesias- 
tical Court oould not require " caution" in that case 
for the following reasons : — 

First. Foe whcu a inui is made e:iecutor, oobofly can add 
rjU'dificiUions to him other than tliose which tho teatutor hu 
nngioaed, but he ehall be he who luid in what mtuincr the 
testator sh&lt judge proper. Second. The execntor hita a, 
tempoml right ot which he is barred by tho refuwil of the 
probate, inaanjiich as he cannot bafore proluite eue iu West- 
minster-hftll. Third, There arc now precedenta In common 
law to warrant this, and the practice bos been always con- 

With r^srd to this case, it has been observed 
(Bum's Ecclesisstical Law — 9 Ed., by Phillimore, vol. 
tV,, p. 330, 331) that the adjodication proceed! upon 
the supposition that there is no Canon law which re- 
quires "caution," that the authority of Lindwood 
alone, which was cited in ailment, was not adjudged 
sutficient in this case ; but that the constitution of 
Archbishop Strstford is undoubtedly a part of the 
canon law, and that constitution requires that "they," 
i.e., executors, "shaU give sufficient security if need 
be ;" also that " in the province ot York bold hath 
been usually given," The constitution of Archbishop 
Stratford cited in the same volume, at pe^ 327, is in 
the following terms : — 

" After the testament shall be proved, according to custoni, 
before the Ordinary, the execution or administration of any 
goods shall not be comniited but to silcti as are able, and if 
need be shall give suffiaieot security to render a just accoimt 
of their administration when they shall be thereunto duly 
required by the ordinary." 

It (hu8 appears that the third ground upon which 
the Courc of King's Bench founded its decision in 
Raines' cas^ proceeded upon an error of fact, and it 
would seem to be doubtful, to say the least, whether 
it this provision of the canon law had been known 
that judgment would have been given, and the power 
of the ordinary of the prov in ceofOanterbnry to require 
" cautjbn " would not have been recognised by the 
Comnioi} Law Courts at Westminster. The particu- 
lar question involved in this case does not appear to 
have been again raised, necessity not requiring it, as 
the Couil of Chancery, in consequence ot this, and of 
another decision, Hill v. Millf, in which the King's 
Bench granted prohibition to restrain a suit in the 



Ecclesiastical Court to revoke a probate on the new 
executor becoming bankrupt, assumed a new jurisdic- 
tion and appointed a receiver in cases where the exe- 
cutor became bankrupt or insolvent. (See Williams 
on Executors 7 Ed., vol. 1, p. 236). But tho conclud- 
ing words of the 20th section render it unnecessary, 
in ouropinion, to determine this obscure question of 
ecclesiastical law and practice. The most ample 
power is here given to the Court by rules and general 
orders and directions applicable to all cases, and also 
by special orders and directions with reference to any 
case in pai-ticular to provide for the taking and exam- 
ination of the accounts of executors as well as admin- 
istrators. Tim due and elTectual exercise of this 
power would necessarily require that the Court should 
have jurisdiction to order security to be given in any 
case or chiss of txscB in which the itindering of 
accounts by an executor could not readily be enforced 
unless seteurity were given, or in which, for any other 
renson, it should seem to tho Court that such an order 
should be reasonable and necessary. The various 
cases in which security has been sometimes required 
and sometimes dispensed with on the application to 
this Court of oon-residelit executors appear to have 
been determined under and with the function of the 
authority here given. TliHse decisions rest on the 
jurisdiction of the Court to give orders and directions 
in particular cases with regard to the accounts ot 
persons to whom probate may be granted. They can- 
not lie regarded, we think, as establishing a binding 
practice to require security in all cases where the exe- 
cutors are non-resident. In the absence of a general 
rule or order, the Court has a discretion in every case 
of application tor probate to make, or not to make, an 
order for security, as the circumstances otthe particu- 
lar ciiac may appear to require. In tho present case 
the Court held that the terms frequently imposed in 
an npplicniion ot this nature ought not to lie dis- 
pensed with. We are of opinion that the Court had 
jurisdiction to make the order appealed against, and 
that its discretion is not shown to have Iteen wrongly 
exercised. The application will be dismissed. 

a'Beckett J. : — Though I do not dissent from tlie 
view that authority for requiring security from an 
executor in special circumstances may be found in the 
concluding words of section 20 oE the Supreme CokH 
Act 1890, I think that Mr. O'Hara Wood has fully 
sustained his contention that this Court has altogether 
departed from English precedent in exacting security 
merely because an executor does not reside within its 
jurisdiction. In no case can I find that the Court in 
England has refused to grant probate or required 
security on this ground. .As stated in Coote's Probate 
Frielici (ninth edition, p. 42)—" The general indefeas- 
ibility of the executorship has been broken into to a 
small degree by the 73rd section otthe Couiio/'y'rofeote 
Act 1857. By that section an executor may be passed 
over it he be resident out ot the United Kingdom and 
there shall appear to the Court to be a necessity foror 
convenience in making a grant of administration with 
the will annexed to some other person." In a case 
decided upon this section, where the executor was 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



resident in Brussel!", prabnte was granted to him, not- 
withstanding oppositiou, as the judge did not consider 
other objections sustained bo as to bring the vase 
within the act. Sir J. Hannen said — " This provision 
gives me power where the executor is resident out 
of the country, if I think he is by reason of his position 
there or hid bad character unfitted to act, to exercise a 
discretion and refuse him the Appointment. But it is 
plain I must not, merely because the executor is out 
of the country, lightly set him aside on the ground 
that some accusation has been brought against him, 
ftlthoagh in some cases I may do so. The executor's 
appointment is derived from the will, [t is the in- 
tention of the testator that that particular person shall 
have controloverhis property aFterdeath, and although 
in certain cases the section empowers me to give 
another person such control, unless the Legislature 
thinks proper to arm me with a general power I ought 
not to assume it." In the goods of Samson, 3 L.R., 
P. and. D. in, our Court has shown solicitude for the 
rights of creditors not shown in England. As between 
benrjicittrea and the testator, the responsibility of an 
improper or inconvenient appointment rests with him. 
If they lose through the bod selection it is not the 
fault of the Court which grants probntc. Aa to 
creditors, those who ha\'e taken security over assets 
retain their security unaffected by the grant of probate 
and those who have taken no security have no direct 
rights over assets, and are not considered as entitled 
to protection in ordinary cases of probate. To my mind 
the only satisfactory ground for refusing probate to an 
executor is that which was given by the late Mr. 
JuaticeMolesworth inthe case of .Sfaci, 'in re ; 8 V.L.R. 
T.P.M. 3;t, where it was obvious that residence in 
England would prevent his complying with the rule 
requiring exhibition of an inventory within three 
months. In such a case I should consider the refusal 
proper. Ifo such difficulty exists in the case before 
us. As an executor visiting this colony from a foreign 
residence is permitted to take out probate, and as sn 
executor wiio has proved in England can now became 
executor here by merely getting an p.vcmplification 
sealed, and need not even swear on aflidavit of com- 
pliance with the rules — to demand security from an 
executor merely because he lives across the border 
seems to me rather an anomalous proceeding. The 
practice of our Court began when wo were com- 
paratively isolated. We are noi^ very differently 
situated; not only as to facilities of coniraunication, 
but as to the enforcement of our judgments out of the 
colony. Requiring security from an executor resident 
out of the colony might compel him to buy security at a 
high price from oneof thocompaniesautlioriscd tosupply 
it or deprive persons interested under the will of the 
benefit of ihe testator's judicious choice of aconiijetent 
and honest tvtecutor. Neither of these results would 
be desirable. I think that something more than mere 
ro5idence outside our bordera^ — some apparent innbility 
to comply with our rules affecting executors — is 
nepded to warrant the exacting of security as a con- 
dition to the grant of probate. 
Proctor, W. H. LeuHs 



(Before Higinbotham, O.J., a'Beckett, and Hood, J,J. 



Greening v. Pollard. 

16th Oct 
" County Court Act 1890" «. 51 — Aetwnfor tort— Ap- 
plication to remil^Potoere qfjudgn. 
In retnittinq an action o/lorl to Hie County Court, ihe 
judge i» only empowered to name in the order a plaet 
far the trial of the action at which a Counti/ Court 
ii/roni time to time held ; heia no( emjxiuxred tolit 
any particular Court to he fteld at that place. 
Appeal from order of Molesworth, J. 
An action had been instituted by one R. T. Green 
ing against E, Fox Pollard to recover £500 daran^^ 
for slander and libel. The defendant, before delivery 
of the statement of claim, applied under section 51 of 
the County Court Act 1890 for an order for security 
or for the action to be remitted to the County Court, 
The order made upon the application wus as follows : 
— " Upon hearing, etc, and upon reading, etc.. I do 
" order that unless the plaintiff shall within 7 days 
"give full security for the defendant's costs to the 
" satisfaction of the Prothonotary, or satisfy the judge, 
" that he has a cause of action fit to be prosecuted in 
" the Supreme Court, all proceedings in this action bf 
"stayed, and that this action be remitted for trial 
" before the County Court, Maryborough, at the ne\t 
" practicable sittings, and I do further order that the 
" costs of this application be costs in the cause, etc." 
The plaintiff, within the prescribed period, applied to 
have the cose retained in the Supreme Court, on Ibe 
ground that the cause ot action was fit to be tried in 
the Supreme Court. The order made on this applica- 
tion, from which the present appeal was, ran as 
follows: — "Upon hearing, etc., and upon rending, 
"etc., JI do order that the application be dismissed 
" with £3 3s. costs to be paid by the plaintiff to the 
" defendant or his solicitor, and I do further order the 
"action to be tried at the sitting of the County Court 
"to be held at Maryborough, commencing on the 
"16th July 1891 etc." 

Dr. Smith for the appellant. — The judge is onlj 
empowered by section 51 of the County Court Act 
1890 to name a County Court ; he is not empowered 
to fix the date on which the action is to be tried ia 
the Court ; that is the province of the registrar ot the 
County Court. 

[He was stopped by the Court.] 
Mr. Anderson fo^the respondent, — Admitting that 
the order appealed fi-om is bad in so far aa it fixes i 
date, the first order was subject to the same defect. 
inasmuch aa it directs the case to be tried at the "neit 
practicable sittings j" consequently, if the plaintiff de- 
sired to appeal, he should have apjpeoled from the 
first order, and not, as he has done, from the second 
order. 

Per Curiam. — Appeal allowed witli costs. The 
words from "I do further order" down to "16lli 
July 1891," occurring in the secood ordw from which 
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the plaintiff hnd appeitled, to be struck out. 

Solicitors. — For pltiintift. Gill for II. S. Barrett ; 
for deFendant, Major for WartoH. 

(Befora Higinbothom, O.J., a'Beckett and Hood. J.J.) 

Kb Ebsworth exparte Tompsitt. 

Oct. !5th, leth, 20tli 

ConUmplof Courl^Artiele in umoapaper — Pending 

a action. 
In delermininif ■w?iet?ier tlie diaentnon in a newgpaper 
o/a pending action aiiioantt to a contempt of court, 
the court must eomn to the ameluaion that the /air 
hiMring of the action loill be prejudicially affected. 
A " Jtutre tendency''' to affect auchfair hearing it not 
tu^eieitt. It mutlbe reaaonably probable tlint an xn- 
justice may be done to one or other of the parties to 
the action. 

Motion referred to the Full Court, on b<«half of 
Henry Thom&s Tompsitt for an ordor that a xvrit of 
attachment do isaue against Alfred Martin Ebsworth 
for hia coikt«nipt of court in printing and publiBhing 
in the Argtit and Auttralasian, of which papers the 
said Kbsworth was printer and publisher the articles 
set forth below. The facts of the case were as foUow : — 
An action had been itistitut«d by Henry Thomas 
Tompsitt (trading asRocke Tompsitt and Co.) against 
Wilson and Mackinnon (proprietors of tlin Argus and 
Australasian newspapers to recover damages for libel. 
The statement of claim set out the libel ; the 
defendants, in their defence, alleged the absence of 
actual malice and gross negligence ; they also pleaded 
an apology in addition they paid into court L25. A 
verdict was found for the defendants, and the presi- 
ding judge (Webb, •!.) direct«d judgment to be entered 
for the defendants with costs, the plaintiff to be at 
liberty to take out the money paid into court. The 
plaintiff, subsequently, (od August 27th, 28th) moved 
for a new trial (sec. 13 A.L.T. 55) his grounds being 
as follow : (1). That the verdict was against the 
weight of evidence. (2). That the verdict was contrary 
to the evidence. (3). That the judge misdirected the 
jury by directing them as follows : " Mere untruth ' 
not evidence of malice unless it is coupled with proof 
that the defendant knew when he published the libel 
that it wes antrue ; therefore you will have to consider 
whether the. defendants themselves, or those who 
managed their newspaper knew that the statements 
facts in this article were untrue." (4). That the judge 
also misdirected the jury by directing them as follows 
" If you find that in your opinion there was no per 
sonal or actual malice, if you find there was no gros! 
negligence and you find that the apology was sufficient 
and publislied in such a manner as to satisfy the 
requirements of the case, then you will find for the 
defendants." (5). That the Judge also misdirected the 

J'ury by directing them as follows : " I will recapitu- 
ate the points, if you are of opinion that there was no 
malice, and no gi-oss negligence, and there was a suf- 
ficient apoli^ you will find for the defendants ; if you 



are of opinion there was either actual malice or gross 
negligence and the apology was not sufficient, then you 
will find for the plaintiff; in that latter case you will 
assess the amount of damages which you think the 
plaintiff was entitled to, but utterly irrespective of the 
amount paid into court." The Full Courtgranted the mo- 
tion for a new trial on the groundsofmisdirection raised 
i(4)and(5)Onthe4thSept.aftertliegrantof the motion 
wanew trial, thotoUowingarticleappcared in theviryws. 
The degree of liberty fairly and safely pernjissible to 
" newspapers in dealing with matters of public interest 
' ia a, question of such far reaching importance that we 
' shall make no npologj- for referring to the principles 
' of the law of libel in Victoria as deducible from the 
' recent judgment of the Full Court in the case of 
' Tompsitt v, Wilson and Mackinnon and from pro- 
' ceding local decisions. As to the mwitsofthe 
' action named, it so far as they are still eiib judice 
'under the order for a now trial, and pnrtioularly as 
'totho adequacy of the money paid into court to 
' meet the damage Alleged by the ji lain tiff we especially 
'refrain from expressing any opinion. Those we 
' fully recognise as issues which in the turn events 
'have taken must be dealt with by t future jury, 
' unprejudiced by comment of ours, Respecting the 
' abstract reasoning, however, that lias brought about 
' another trial, which is, unhappily, in full accord 
' with the tendency of earlier Victorian rulings, we 
' not only feel under no bond of silence, but we see a 
'distinct duty of protest on behalf of the press in 
" general, 

" It appears to us that in administering n law so 
" powerfully punitive as that relating to newspaper 
" libel the canons of interpretation ought to be from 
"time to time enlarged' with special regard to the 
" practical surroundings of modern journalism ; that 
"in fact the measure of liability for bona-fid:: mistake 
" should be in keeping with the difficulty of avoiding 
" mistake. To apply to the involuntary errors of a 
" newspaper, committed under pressure of the exigen- 
" ciea of prompt and regular publication, the strict 
" rules of responsibility which properly govern the 
" act of an individual who leisurely writes and pub- 
" lishes defamatory statements, is a violation of the 
" first principles of justice and common sense. We 
'' do not suggest for one moment that a journal should 
" be permitted to spread abroad untrue assertions, and 
" then absolutely shield itself behind an indifferent 
" plea of haste and difficulty of avoidance, nor would 
"we deprive of just reparation any person suffering 
" wrong through the press. We ask for no license, 
" but we do claim an appropriate indulgence. That in- 
"dulgence, that oonsiderntion for the incessant perils 
" standini; in the way of a nenspsper seeking to expose 
"what it honestly thinks a public grievance, is pre- 
" cisely what was not, in our opinion, shown by the 
" Full Court last week. In America the courts have 
" gone so far as to decide that a jury may take into 
" review the hurry necessarily incident to the prepar- 
" ation and publicntion of a daily newspaper, as ivheiT) 
" an article is brought in at the last moment beforego- 
" ing to press. Is it unreasonable to say, that our 
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*' own judges migtit consc-ieiitiously and properly liaee 
" tlieir rulings in regard to iiewiipaper libel upon siiui- 
" lady liboral and businesslike »;i-ounds ? Should a 
"new trial, in short, be ordered upon a mere techni- 
"cality/ (jirant that a Judge lii directing tlie jury 
" has put aviewof the law which may bi^ thought by the 
" appellate court not absolutely correct, i« the Bench 
" to use uo discretion as to whether the merits of the 
"issue »crR not sufficiently before the jury for the 
" purposiui of pi'iictical justice ! Are not ilir judges, 
"ill sucli cirvuiustances, iu ftiimesa bound to a&k 
" themselves, as sensible men, if the special pomt ay 
" to which the pri:nttry judge may ha\'e made a t«cb- 
" nicfti slip was not present to the minds of the jurors 
" when thoy retired to consider their verdict ; and if 
" it wag, what more is needful 1 It is not a question 
"of whether the jury came to the right or wrong con- 
" elusion, but wliether they were seized of facts which 
'enabled them to arrive at some conclusion. The 
"wording of Order XXXIX, role (i, of the Judicature 
" Rules is, that no new trial shall lie allowed unless 
" the ('ourt considers that " some substantial wrong 
'• or miscarriage " has been occasioned. Our plea la 
'■ that the standard of interpretation adopted on this 
"point by Mr. Justice Molesworth is one that should 
" prevail in re1atii>n to all press libel actions, and that 
" newspapers shou!d not, by the effect of a strict and 
"hard-and-fast literalisiu, be subjected to further 
"costs and expenses when tliey have franklj admitted 
'■ the mistake, published an ample apology, paid money 
" into Court, and absolutely done all in their power tu 
"make amends. Technicality rt^presenta, not the liv- 
•' ing spirit of progressive and enlightened kw, which 
" is ever in favour of justice on the broad merits, but 
"the ri-lics of an odious special deniurrerdom, which it 
" WHS the main mission of the judicature system to 
" purge out of existence. 

■' Nor ai-o those who assert the claim of the press to 
" intelligent consideration at the hands of the law and 
"of the Courts speaking without book. The judges of 
" this colony have, with a few exceptions, adhered to 
" the narrowest traditions of the old law of libel when 
" dealing with actions f^ainst newspapers, but the 
" English Legislature and the English Bench have, 
"with a generous and justifiable clemency, alike 
" striven to recognise tlie pitfalls which peculiarly 
" bosct the journalist, and to lessen the ill conse- 
" quences of his unwittingly falling into them. Ever 
" since Fox's Act, in the time of George III, the Im- 
" [lerial Parliament has thrown around honest news- 
" paper conductors an increasing measure of 
" protection. Statute after statute has admitted the 
" unique poi;ition of newspapers in regard to libel, 
" and Lord Campljell's notable Act, which is known to 
" lawyers by hia name, declared as long ago as 1843 
" that absence of actual malice and gross negligence, 
"coupled with suitable apology, should lie available 
■' defences to the bonajide proprietor who.-e stiili" li.-ul 
" accidently made a slip ia fact^. Tlie same le^'islation 
" enabled him, if the circumstances seemed to call for 
" such a step, to pay into Court any sum which he 
" might consider necessary, in addition to apology. %a 



'recompense a plaintid' for any wrong done to hiiu. 
'Under the salutary provisions of Lord Can)pbell« 
' Act in particular the judges at home have from tLiu< 
' to time ameliorated the rigour of the common la« 
' touching newspaper libel, and to such an extent tlut 
' previous decisions of a more severe typo have rt- 
' peatedly been disregarded in later cases by a bcDcfa 
' that lias shown its ability to appreciate mid give 
' effect to the embarr.isaing uondi'.ions of modiru 
' newspaper production. Eve:i so nwently as 1^1^ a 
' fresh Englisli statute was passed Ui further ttoiphoriK 
' the determination of the British public that its pn& 
' shall be free and unfettered at every step, provi.lel 
' it be innocent of malice and cuip.ible neglfvt. 

'■ We know of no reason why in these colonies, 
' where the press has attained a level and a develip 
'ment that reflect aptly the intellectual vi^ur hivI 
' advance of cur people, justice should look with lis^ 
' kindly eye thnn in Great Britain and America upon 
' unwitiins lapses from the high standard of accor.itv 
' which nil reputable new^p.ipers cndi'avour and eu- 
'deavouv with such unifortn succe^ to maiiitnio. In 
' the " Wrongs Act 181)0 *' are included tlie principn.* 
' provisions of Lonl Campbell's Stiitute, and it is h:inl 
' to see why, in administering the principles of liniilrd 
'newspaper liability in Australia, a harsher rule of 
' technicalit/ should be insisted upon than is oljserved 
' in the birthplace of the law itself. What more oaa 
' a newspaper do than apologise for its uniittentiuua! 
' blunder, and pay into court such sum as will sho« 
' the sincerity of that apology, no special daui;>ge 
'' being alleged ? Recent English nuthonties cUstinctli 
' affirm th:it the court cannot review or set aside tin 
' decision of a jury as to the suflieiency of an apol<^v. 
' Has not ihe Victorian Full Court done this t-xactly 
■ We trust the day is not far distant when our judgw 
'will seek to apply to newspaper libels thut libera! 
'and progress've interpretation of the law which 
' public servants performing an arduous office, am; 
' trying to perform it honestly, have on every oiomi 
' ground a clear right to expect The Queensland Par 
' liament in 1889 passed a special act regul&ting th< 
' law of newspaper libel, and it would be well it 
'our own legislature would follow an example at 
''once enlightened and fair." 

On th3 5th September 1691 the following article 
appeared in the " Australasian." 

TiiB Law of Nkitsfapeb Libbl. 

■' It ia an old saying that the liberty of the peopi>' 
" is in exact ratio to the freedom of the press, antl thi 
" mei'est glance at the course of British liistory justilie^ 
" the aphoiism. From the abolition of the censorship 
" of the press in 1695, uii to the great emancipation u 
" newspaper conductors under Pox's Act in tbe reipt 
'of George III, the progress of the press in it-- 
"struggle for far and generous treatment wn^; com- 
" piirntively slow, but since the early part of the prespiit 
"century no subject of similar public importance h.v 
" obtained from the British Lcgislatui-e a larger shan' 
" of needful consideration, or has secured a greater 
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" proportion of retmnlial legislation. Statute after 
"statute lias borne witneE? to tlie an.\iotv of EiigliEli 
"stat(!Kiuen to moet the public demand for free iind 
" unfpttered iiewajiapere, aitd to relieve their conductors 
" from liability for errors of statement arising from 
"iniscliiinje. Lord Campbell's Act in 1843 separnted 
'' newspaper libels from tlie general cjnas of defama- 
■' tory publicaiions by specially providing that absence 
"of tictual malice nod gross uegligenco and suitable 
"apology in n succeeding Lsaue of the offendingjour- 
"nnl, combined with paymeut into court in proper 
" cases of adequate compensation for injury inflicted, 
" should be gi-ountls of defence specially available to 
" the press. Gradually the absolute privilege of news- 
" papers in reporting proceedings in Parliament and 
" before the judicial tribunals was established, so long 
"as the record was fair ; and at lengtli, by 
"virtue of amending acts eitteuding u[i Ui the ses- 
'' aion of 1888, the entire irresponsibility oE the press 
" for publication of, and observation upon, any matter 
"of public interest, provided the report or comment 
" be fair and without malice, hss been completely con- 
" firmed." The action of the Home Legislature has, 
"in fact, been in koeping with the famous declaration 
" of Lord Palmerston : — " If I were asked for a proof 
"of the greatnesa and intellectual vigour of England. 
"I should point, not to our buiidhigK, enterpriaeB, or 
"public institutions hut to a ilia of T/te Times," 

" And scarcely less apparent than the kindly soliei- 
" tode of Parliament has been the leaning of English 
" courts towards a liberal interpretation of newspaper 
"responsibility. Again and again have eminent 
" judges, under tlin plea of privilege, held that state- 
" nients reflecting upon individuals were justified by 
"their impiirtant bearin;r on the public good. Privi- 
" lege is, indeed, n sliield practically created hy the 
" English Bench for tlie protection of bona fide " defa- 
" mation," and most of all for the safety of tlie pi-ess. 
" And, be it observed, the limits of priviiagH have been 
"constantly enlargeil, modern judges refusing to !« 
'■ lioond hy decisions ariuved at under less favourable 
" public impressio.is of the duties and liabilities of the 
" pre,ss. The English judges have, in a word, 
" seconded with cordiality the efforts of the Legisla- 
" ture, and have construed the law in ac^rdance with 
" the provjiiling opinions of the diiy. With strong 
*' and resolute hand they have thrnst aside that maze 
"of technicality which obscured the law of (ive-and- 
" twenty years ago, ministering inJoed to the sohool- 
' ' mens' instincts of subtle definition, but sacrificing on 
" the altar of a neeilless precision every element of 
"justice and fair plav. 

" Why, it may \y' justly asked, are not the prin- 
" ciples of liberality thus adopted by both Par- 
'-liameiit and the courts at homo i-eproduced in 
"these colonies? Why should the Legislatures of 
'■ prt^ressive communities, whose newspaper press is 
'■a theme of merited admiration, gene.nvily neglect 
" to give to it (he fullest freedom 9 And a still more 
" pressing question — why does the bench in Australia 
"lag liehind its English model in hreadth of view, 
" in readiness to recognise peculiar functions and risks 



"of modern ncws|iaper production, a:id in anxiety to 
" suit the law to the spirit of the times t So far as 
" the Australian Parliaments are cancel ned, one notable 
" exception must be made in regard \o Queenslnnd, t'le 
" Legislature of which in 18S0 passed a comprehensive 
" act, based on the latest English libel legislation, and 
" indeed, going beyond the a'*tual limit of stjitute law at 
" home. But, elsewhei-e the newspaper conductor must, 
" so far ae we have been able to. ascertain, look for 
" aid to no later law than, that of Lord Campbell's Act, 
" dating nearly fifty years back. Surely it is time for 
" legislative action in order thnt tho law of libel mny 
" be based in all thesn colonies upon tho true appreci- 
" ation of the daily and weekly difEi:iiltie5 wUieh beset 
" the patli of the jouinalist under t!ie pressure of the 
'■ public call, for early news and for outspoken exposure 
" and discussion of grievances. 

" We have been led, in some measure, to renew our 
" protest against the narrow interpretation of the law 
" of newspaper libel, which has discouraged press 
" enterprise and energy on too many occasions, by the 
" circumstances attending the granting by the Supreme 
" Court last weak of a ne** trial in the action of 
" Hocke. Tompnitl & Co. v. The Proprietors if the Am- 
" tralagian. About the issues involved in tho ptoceed- 
" logs it is not at present within our province to say one 
" word, but we do venture to assert that had tlie liberal 
"view of newspaper responsibility which prevails in 
"England been taken here, the verdict of the jury, 
" which is now upset, would have stood unimpeachable. 
"The technical point on which we understand tlie 
" order for a new trial to have been founded was, that 
"the jury had not been expressly directed by the 
" presiding judge to say whether the amount paid into 
" court was a suflicient compensation to the plHintid, 
" or in iither woi'dfl, that they had not been instructi"! 
"to assess the plaintifTs damage. Now, it is iii- 
"disputable that, the fact of a sum of money having 
" been paid in was before the jury, as iilso was the 
" amount of that money, and it is surely stretching 
" tile net of technicality to an unwarrantable degree 
" to say that the heavy burden and expense of a new 
'' trial must lie undertaken, because the pre.siding 
"judge di.l not in terms tell the jury what they 
" already knew, or gave an interpretation of tho law 
" which may have hecn technically inexact, but was 
" practically correct. The Judicature Rules expressly 
" provide that no new trial shall be permitted unless 
" there has liecn some ' substantial wrong or niis- 
" carriage.' Mr. Justice Moles worth ndopting what 
" seems the common sense view considered that 
" the action had, as a nintter of actual fact, 
" been thrashed out, and he refused to certify 
" that any wrong or miscarringe had occurred, 
" His two colleagues, however, insisted on a 
■' stricter rendering of the law and sent the case to 
-' another jury. Oii'' niight have supposed that when 
" the jury found that the apulogy made was sufficient, 
" and that there was no malice or gross negligence, it 
" would l« aponnissible inferencethat they had con- 
" sidcred the amount paid into court in arrivingat that . 
■' conclusion. We do not, however, desire to emphasise 
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"the action in question otlier than as illuftmting a 
" harshness of the exiGtiiig law oF newspaper libel, 
" and proving the urgent necessity for a revision of 
"its principle? by the Legislature, and of a more 
" generous and modem interpretation of those prin- 
" ciples by the courts." 

Mr. Isaacs {with liim Mr. Milrhell) nppejired in sup- 
port. 

Mr. Purveg, Q.C., and Dr. Madden appeared to 
oppose. 

Cur. adv. vull. 

Htoi\-nOTHAif, C.J, {dhsejitiens). — I regret that I 
atn unable to concur with my learned brethren in the 
conclusion they have arrived at in this case. The 
single question raised for our determination is a ques- 
tion of fact. Tho plaintifl, Mr. Tompsitt, has applied 
for a writ of attachnieut or other suitable punishment 
against Mr. Ebsivorth, the printer and publisher of 
2fis Argug and Tlie Austraiasian newspapers, on the 
ground that articles published in those newspnpers on 
tlie 4th and 5th of September last are calculated to 
influence and prejudice the mind of the public against 
him as plaintiR in an action now pendinK, brought by 
him agniiist the proprietors of those newspapers, and 
referred for a new trial hy the Full Court in August 
28. We are not called upon to determinewhat was the 
motive or intention of the writers of the articles or of 
the defendants. It may be that there was no inten- 
tion to injure the plaintifF, or to prejudice the fair and 
impartial triiil of the cause. But if the published 
articles should be found on esaminatioQ to have a 
natural and probable tendency to produce those 
results by affecting, unfavorably to the plaiiiliff, or in 
favor of the defendants, the minds of any of those 
persons who may be required as jurors to try tho 
issues, a contempt of court has been committed, and 
it is our undoubted duty, by punishing that contempt, 
to give to the plaintiff the protection asked for by the 
motion. In considering this question of fact the two 
articles may bo treated as one. If thev weie not both 
written with the some pen they are identical in the 
views and in the conclusion they prcfent, and in some 
of the significant phrases they employ. The line of 
ailment in both is clear, and could be easily fol- 
lowed by anyone who took sufficient interest in the 
subject to read the articles. The judgment of the 
Court ordering a new trial furnishes the occasion and 
the subject of both ai-ticles ; but the writers disclaim 
the intention of commenting ou the pending litijiation. 
They propose to consider the law of libel as it applies 
to the newspHper press in England and in Victoria, 
They proceed to urge complaints on behalf of Ihc 
press against the Parliament and the courts and the 
judges of Victoria. Parliament, it is alleged, has im- 
|iroperly neglected to enact for Victoria recent re- 
inedinl acts passed in England tor the protection of 
newspaper?. The courts and the judges of this 
countf}', it is asserted, still allow themselves to lie 
fettered by technicalities which no longer prevail in 
JSngland. Judges at home, it is said, have "amelior- 
ated the rigour of the common law touching 
newspaper libel;" they have exercised " a gener- 



ous and justifiable clemency," and have ex- 
tended " an appropriate indulgence " to the claims 
of the press. Thn result, it is suggested, of 
the neglect to follow English example in "enlarging 
the canons of interpretation fiwai time to time ' 
with regard to newspaper libel, is "a violation" 
in Victoria "of the first principles of justice and of 
common sense." No explanation or proof is given 
in these articles of the expressions I have cited. To 
my mind they convey no meaning whatsoerer, unl^ 
it be one imputing to English judges favor or partinlity 
to the newspaper press which, of course, was not 
intended, and would be wholly unfounded. The argu- 
ment of the writers of these articles returns finally to 
the point from which it started, namely, the judgment 
of the Full Court ordering a new trial of the action 
brought by the plaintifi against the proprietors of the 
newspapers. The judgment is cited as an illustration 
of the narrow and defective administration of tho law 
of newspaper libel in Victoria, and it is alleged that 
the order for the new trial was based upon a laere 
technicality. This statement is incorrect in fact. 
The defendants claimed the right to determine for 
themselves the sufficiency of the amount they were 
allowed by the statute under which their defence to 
the action was pleaded to pay into court by way of 
amends to the plaintiff for the injury he had sustained 
by the publication of the admitted libel. The defen- 
dant's contention on this point was overruled, and it 
then became essential and material for the determin- 
ation of the action that the case should be remitted to 
a jury. These articles are, in iny opinion, plainly an 
appeal to the public for its sympathy on b«j)alf of the 
defendants in the action. And if they had been pub- 
lished after an adverse final verdict and judgment, 
there is little doubt that complaint could not have 
been successfully brought against them in this Court 
hy anyone. But the case is entirely different while 
the litigation is still pending. If it was not the inten- 
tion, it is tho natural and necessarj tendency of these 
articles, in my opinion, to reverse the positions of the 
]ilaintitl' and the defendants in the judgment of the 
poblic. I'he defendants by their own admission are 
wrong doers ; the plaintiff has suffered wrong at the 
hands of the defendants. But these articles repre- 
sent the plaintiff as a person who has no meritorious 
claim, but only a claim founded ou a so-called legal 
technicality, while the defendants are made lo appear 
as innocent persons, whose legitimate righta are neg- 
lected by the Legislature, and are harshly judged by 
the judges of this Court. I entertain no doubt that 
these articles, appearing under the veil of unbiassed 
public criticism, would t>e likely to obtain very general 
assent, although they are, in fact, wholly undeserving 
of it, and whatever their critical merits or demerits 
may be, I think that the prejudice they are calculated 
to do to the plaintiff and to the plaintiff's rights in 
the action must be measured by the extent of their 
probable influence. I attach no great weight to tlie 
argument that these articles will probably be forgot- 
ten, and their prejudicial effect be dissipated, before 
tbe day of trial. An adverse prejudice, onc^ eetab- 
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lubed in the mind, is not usuallj' tnuuient ; it may 
continue long after its source haa been forgotten, and 
after the reasgns which seemed to justify it have 
iieeii refuted. It mny easily be revived and have 
powerful efl'ect upon the mind, though the mind 
inaj' not be even conscious of its existence. I ahoul J 
say that no juryman who has read and has been i 
tlueaced by these articles will be able within a metisu 
able time to apply his attention to the consideratii 
of the iaaues in this case with the same absolute ii 
partiality us he would have done if the articles had 
never 1>een published. Sor should a wrong<1oer Ite 
allowed, in my opinion, to fix arliitrarily a limit of 
time after which he shall not be held responsible for 
the probable ooDsectucnces of bis wrong, I have 
arrived at the conclusion that these articles distinctly 
tend to prejudice, and that it is not improbable that 
they will ptejudice the plaintiff and the fait trial of 
his cause against the defendants, and I am, therefore, 
of opinion that this motion in one or other of its alter- 
native forms should be granted, and with costs against 
the pnbtisher of the newspajters. As, however, my 
learned brothers are of a contrary opinion the motion 
will be dismissed, but without costs. 

a'Bkckett, J. : — The articles which the plaintiff 
asks us to regard as contempt of court could only pre- 
judice him in so far as they related to his action, and 
were calculated to prevent its fair trial. General 
observations on the law of libel and its administration 
here and in England, whether well or ill founded, 
would not affect bim. The judgment which directed 
a new trial of the action, and was n^nde the subject of 
comment in the articles complained of, was not unnnt- 
mous. One member of the court, tiirough concurring 
in the view that there had lieen misdirection by the 
judge at the first trial, was not satisfied that suliotnn- 
tial injustice liad been done, and therefore thought 
tJiat a new trial ought not to lie granted. In referr- 
ing to the decision thus arrived at, both of the articles 
claimed that the merits of the action had been decided 
in favour of the defendants by tho jury at the first 
trial, and t^hat tlieir verdict sliould not have been dis- 
turbed and a new trial ordered on a mere technicality. 
That which was called a teehnicnlity was the with- 
drawal from the jury's consideration of the question of 
whether or not the sum of £'2^ pnid into Court liy the 
defendants was sufficient amends to the plaintiff. 
Subject to this observntion I cannot say that either 
article misrepresented any of the facts of tlie case, or 
commented upon them unfairly. The articles were 
only ol^ctiouable inasmuch as they favourably pre- 
sented one side of a question pending between parties 
to an action waiting trial. Each was so written as to 
create the impression that the defendants had been 
hardly dealt with, and that all the merits were with 
them. An ordinary reader would not have observed 
that the sufficiency of the amount paid into Court had 
not been decided at the first trial, and if he entered 
the jury box. at the second trial fresh from its peruaal 
he would probably do so with a bias in favour of the 
defendants. There was, however, no chance of such 
aa OGonrrence. When the articles were published it 



was known that the new trial could not take place for 
at least two months. In view of the time of their 
publication and of the time at which the new trial was 
to be held, I think that they would not be likely to 
affect, and that they were not intended to afTect, the 
minds of the jurymen who would be called upon to try 
the action, and, therefore, that Mr. Ebsworth should 
not be held to have been guilty of contempt in publish- 
ing them. Nevertheless, the plaintiff might reasonably 
have been alarmed by their publication, and felt it 
necessary for his protection to prevent the repetition of 
similar one-aided statomentA in reference to the pending 
action by opponents able to command tlie advocacy of 
two widely-read newspapers. Their repetition might 
justly be regarded as a contempt, for which an attach- 
ment should issue. When informed by the notice of 
motion that the plaintiffregarded the articles aalikely to 
infiueni:e and prejudice the miud of the public against 
him, the defendants did not in any wny intimate that 
they would ai«tain from publishing articles of tlie same 
tenor. For these reasons I think that though the 
motion for attachment should lie refused, the plaintitt 
should not be ordered to pay the costs of his unsuccess- 
ful application. 

Hood J : — The power which this Court possesses in 
cases like the present of punishing for contempt is 
founded solely upon a regard for the due and impartial 
administration of justice. When a case is ponding 
before the Court a duty is cast upon the judges to 
ensure, as far as possible, fair plav to the suitors, and 
any conduct that would unfairly affect the tribunal 
which has to decide the matters in dispute ought to be 
promptly repressed and punished. But in determining 
whether or not certain conduct amounts to a contempt 
the court must come to the conclusion that the decision 
of the case may be prejudicially affected, and each 
particular case must, I think, be judged upon upon its 
own particular circumstances. Although it is clear 
that if the conduct complained of " tends,'' or is 
" likely," or is " calculated " to prejudice a fair trial, 
the Court will interfecA, yet a mere tendency is not 
sufHcient. It must be reasonably probable, in the 
)if:;ht of all the facts before us, that an injustice may 
be done to one of the litigants before this summary 
jurisdiction isexercised. The real question, therefore, for 
our determination is not whether the newspaper articles 
are objectionable or offensive or unfair in thF.niselves 
hut whether their publication, under the circumstances 
that exists may, in our opinion, unfairly bias the 
minds of the juiymen who will try the action of 
Tamptilt v. WHton. To determine this, it is necessary 
first to consider the articles themselves, and then to 
look into any other facts that may or may not qualify 
or temper the natural- meaning of the words used. 
The articles, in my opinion, are based upon a complete 
misapprehension of the judgment of the Full Court in 
ordering a new trial, and they also appear to overlook 
the important fact that it is the duty of judges to 
interpret the law and not to make it. Some promi- 
nence is given by the writer to the very peculiar and 
dangerous doctrine that the Court should show extra 
consideration and indulgence to a particular class of 
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litigants, and the word " teclinicalities" is used 
throughont in a sense fnr ^part from the proper one. 
Indeed, I find it difficult to understand how any 
candid writer, possessed of the facts niid knowing any- 
thing at all of the law, could honestly characterise the 
decision of the Court as technical. 1'he decision pro- 
ceeded upon the point that the jury had not been 
directed to find their verdict in accordance with the 
Act of Parliament. Although the defendants h^d 
admitt^ly libelled the plaintiff, a verdict had been 
found that they had done so without miUice or negli- 
gence, and hod duly apolojfised. This showed that in 
the opinion of the jury the defends nts^ were not person- 
ally blameworthy. But the Act of Parliament 
requires more to be found before the defendants can 
be absolved. Money has to be paid into Court as 
compensation for the injury done to the plaintifl*, and 
the jury has to assess the damage done to liim by the 
libel. Upon this point there had been no finding, for 
the jury had practically been told that it was unnec- 
essary for them to consider it. Sow, I think it is 
manifest thst although the jury might hnve found in 
the defendants' favour on tiiis matter, as well as on 
the others, yet it is equally jirobable that they might 
have been of opinion, if they had considered the point, 
that the injury to the plaintiff was a very serious one, 
even though inflicted accidentally. As these dsmages 
had not baen nssessed, the plaintiff was entitled to a 
new trial, and in my opinion there is neither injustice 
nor technicality in awarding him what the law has so 
clearly allowed. But however this criticism might 
afFect a lawyer's mind, we still have to consider in 
what way a man of ordinary iutellitfence 
having no special knowledge of the law, and unac- 
quainted with tlie facts of this case would look upon 
these articles. His first general impreEsion would be, 
I think, that there was an attack upon the law of 
libel and on the administration of that inw by the 
Victorian judges. He would then see that the defen- 
dants were aggrieved because having obcainoi a ver- 
dict from the jury that verdict had been set aside 
upon a question of Inw and a new trial ordered. The 
reader might then come to the conclusion tlmt this 
was a very hard case upon the defendants, iind that 
the sooner the law was altered the better. It is alsd 
possible that he might form the opinion that ihe de- 
fendants hnd all the merits and the plaintiff nnne. 
This, I think, is the very utmost efTect of these 
articles adverse ta the plaintiff in this action, and as 
suming aman to enter the jury-box with this impres- 
sion on his mind the plaintiff might be unfairly preju- 
diced. But it is necessary to conaiiter the other 
circumstances of the case before wo aI'ri^'e at the 
conclusion that any harm will be done. The articles 
were published early in September, two months at 
least before the esse can possibly be tried. Being 
published at that time, they would be read by men 
who could not have the faintest idea that they would 
be members of the jury to try the case, and the sub- 
ject being of small interest to the ordinary citisten, I 
cannot think that any permanent impression would be 
produced sufficient to cause any honest man to swerve 



even unconsciously, from his duty. Tho fact, too, 
that these articles are published by one of the liti- 
gants (thougl) it might increase the punishment if I 
thought tbeui harmful) i^s far, in my opinion to 
destroy nny injurious effect. If an influential news- 
paper were to eiiibrace the cause of a litigant with 
whom the paper had no connection, articles written in 
that litigant's favour from an apparently impartial 
standpoint would have great weight. But wheu that 
same newspaper is urging its own case and detailing 
its own wrongs the average reader ia quire able to 
discriminate and to discount liberally such interested 
advocacy. Hegarding, therefore, these articles willi 
the woist interpretation that has been suggested by 
the plaintiff (though I do not say thnt is my own view 
of them), but also considering the other circumstances 
and giving the jurymen credit for ordinary inti-lli- 
gence and an honest desire to do their duty, I do not 
think that these articles would hnve any effect upon 
the fair trinl of this action, and f-o 1 agree that this 
motion should be refused, but without costs, for the 
reasons already stated by Mr. Justice a'Beckett. 

Solicitors. — In support, Egghston, Durham it 
Martin ; to oppose, MalUnim, England A Stfvart. 



PROBATE JURISDICTION. 

(Before a'Beckett, J.) 

In thbWill of Blackwood. 

Sept. 24th. 

The Court irrili ordtr a /oreign probate to be Bf.aled vdth 

l/if seal of tlie Court thotigk tiie only }»operty of 

which the teitalor died poMfSsed tn| (Am colony wa» 

tTutt property. 

This was an application by the executors of the 
will of Richard Blackwood to whom probate was 
granted by the Supreme Court of New tiouth Wales 
to have the pix>bate sealed with the Supreme Court of 
Victoria. The registrnr referred the matter into Court 
as he hnd some di>ubt whether the Cimrt had jurisdif. 
tion to order a probate to be sealed where the estate 
consisted wholly of trust property. 

The following affidavit was filed in support of the 
application. 

Affidavit of Rol>ert Simson.— That now produced 
to me and marked with the letter " A" is the probata' 
of the will of the above-named deceased granted by 
tlie Supreme Court of New South Wales in its 
ecclesiastical jurisdiction. (2.) That the said grant 
of probate has not been revoked. (3.) That John 
Hutchinson Blackwood of Melbourne, in the colony 
of Victoria, at present of No. 52 Lom I lard -street, 
London, England, ICsq., and mjself this deponent to 
whom such probate was granted are desirous of having 
the said probate sealed with the seal of the Supreme 
Court of Victoria undnr the provisions of the Admin- 
vUrationand ProbaU Act 18!I0. (4.) That the said 
deceased did not leave any real estate ia the colony 
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of Victoria but left personal estate in the said colony 
not exceeding in value the sum of £2,550. (5.) That 
the said sum of £'i,550 is represented by an indeati 
of mortgage under the general law and an inBttumeiit 
of mortgage under the provisions of the Traiwfcr of 
fMnd SUtluU, each dated the 14th day of September 
1877 from Oeorge John Wilson to the said deceased 
over curtain freehold land in the parish of Mepunga 
in the County of Heytesbury, to collaterally secure 
the payment of the sum of £2,550 on the 2Sth of 
August 1882. (6.) That the said sum of £a,550 
secured by the said mortgages was held by the said 
dt'cessed as trustee fur one Thomns Lake Orotnmelin, 
of Albury in the said colony of New South Wales, 
and the said deceased hod no beneStnal interest wliat- 
800 ver in the same. 

Mt. Weigall in support of the application. This 
ppplication is confeesedly made in order to enable the 
executors to make title, and the registrar considering 
tliut the point was a new one has referred the matter 
into court. I submit no matter what estate w 
vested in the testator whether merely beneficial 
otherwise his executors are entitled to probate. 

Mr. Justice a'Bkckett : —I think the application 
ou<;ht to go. The order will be that (subject to any 
questions ns to duty, etc.) the seal of the Court be 
affixed. 

Froctor, Blake and B%gyaU 



(Before a'Beckett, J.) 

Ik the Estate of Smith Ellis. 

Sept. 10th. 

Dispeniiijiff with stireliea. A applitd for a grant of 
UlUrs of administration tlUpensiny ivillilhv gurelies, 
and nipparled Iter application by om ajfidttvil by her- 
eelf staltntf that there were tio debts, and that B/iiia?id 
the only other next of kin (a ton of the deceased) had 
agreed on a division of the estate, and by an affida- 
vit by llie son tlte only other n«r( of kin i/iving his con- 
sent to tlie grant withottt such sureties. Held that the 
son miglU be accepted as tlie only sMrety, and that he 
fieed not be required to justify. 
This was au application that letters of administra- 
tion of the estate of Smith Ellis, deceased, be granted 
to Frances Ellis the widow of the deceased, and that 
the sureties to the administration bond be dispensed 
with. 

The affidavit in support of the application for 
letters of administration was in regular form. 

The affidavits in support of the application to dis- 
pense with sureties we/e the affidavit of the applicant, 
Frances Ellis, which stated that the only person en- 
titled to share in the estate were the deponent herself 
and Ilichard Smith Ellis, the only child of the 
deceased, that she and Richard Smith Ellis had 
executed a mutual deed of agreement, under which 
they had agreed on a division of the estate, that the 
only debts due by the deceased, amounting to £72 19s. 
had all been paid. And the affidavit of Richard 



Smith Ellis, the only child, which stated that he was 
over twenty one years of age and consented to a grant 
of letters of administration to the applicant (hia 
mother) dispensing with both sureties to the adminis- 
tration. 

Mr, Lewis in support of the motion. I would ask 
that the usual sureties be dispensed with. The 
affidavits show that there are no debts, and the only 
party, other than the administratris, interested in the 
estate, consents to such a course. 

Kb. Justice a'Beckett. — I shall grant the adminis- 
tration, but shall not dispense with sureties as asked. 
The son may be accepted as the only surety, and he 
need not be required to Justify. 

Proctor, U. McKintey. 

SUPREME COURT SITTINGS. 

(Before Hodges, J.) 

Dahbv v. Adstbalian Financial Aukncy and 
Guabantee Co. Ltd. 

July 24th— 28th. 
BUI of Sale, consideration, secret condition. 

W.gaveabillofsaUoverhi»8lock-in-tradetoACo.hav- 
inffthortly prior tothegivingofChesameoblained from 
A Co a guarantee for an ovci-draft for £1,000, but 
sudi guarantet was not Urictty agreed to be put into 
t/ie bill of sale as part oj Ifte consideration therefor, 
but was soiMliiing collateral. Held tltat though 
the giving of such guarantee no doubt gave W. an 
otiier motive far signing the bill of sale, tchieh he 
probably uould not have signed vnthout it, yet 
such guarantee toas lui part of the. consideration for 
the bill of saie and tfierefore it was iwt necessary Co 
include it in tite notice ofintunlion lojile the bill oJ 
of sate. 
W. give a bill of sale over his stock-tn trade to A Co. in 
which tJitre was a condition that his stock was not to be 
rediKcd below £9000, but titere was also an under- 
standing between t/ie parlies that A Co. would liave 
no objection to tlie stock being reduced below lliat 
amount if ail monies received for the sale of any 
stock reducing tlte slock below tiiai amoujit were 
jiaid to the credit of A Co, Held that this wot not 
a secret condition invalidating the bill of sale. 
Tills was an action by the trustees of an insolvent 
estnte, seeking to set aside a bill of sale given by the 
insolvent to the defendant company, on the ground 
that the bill of sale did not express the true considera- 
tion for which it was given, and on the ground that 
tha notice of intention to iilo the bill of sale did 
not set out the true consideration for which the bill 
was given. 

The statement of claim set out (1.) The plaintiffs 
are the duly appointed trustees of the estate of one, 
Sven Nilsson Wiedemann, of Fitzroy, in the colony of 
Victoria, carriage builder, trading as " G. F. Pickles 
& Company^' the said ^estate of the said Sven 
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Adolph Kilsson Wiedemaun was duly sequestrated by 
an order nisi obtained by Messrs, Morris & Meeks 
on the 7th of March, 1890, re the petition of Messrs. 
Edward Keep and Co., and woa made absolute on the 
l'2th June, 1890. (3.) The defendants have detained 
and still detain from the plaintiff as such trustees as 
aforesaid certain property being part of the said 
insolvont estate of the said Sven Adolph Nilsaon 
Wiedemann, and have refused to give the same up 
to the plaintiff.^ I'artioulars of the said property — 
the book debts, chattels, effects and property matters 
and things whatsoever mentioned or referred to in or 
by what purports to be a bill of sale from the said 
iSven Adolph Nilsson Wiedemann to the defendants 
dated the 22nd day of August, 1889, and filed the 
2lBt day of Septerober, 1889, and also all the other 
book debts, chattels, ellects or property, matters or 
things in connection with the said busineus of Sven 
Adolph Nilason Wieilemann, whether existing beforeor 
after the filing of the said bill of sale, and also the lease 
of the various premises upon which the said bosineos of 
the said Sven Adolph Nilsson Wiedemann was 
carried on. (3.) The defendants have converted 
to their own use and wrongfully deprived the 
plaintiff as such trustees as aforesaid of the 
said property jnentioned in paragraph 2 hereof. 
(i.) The defendants pretend that by the said alleged 
bill of sale the said Sven Adolpli Nilsson Wiedemann 
had assigned totheni the property 'mentioned in para- 
graph 2 hereof, und also the good will of the said busi- 
neHS and the trade and names used in connection here- 
with of «G. F. Pickles and Sons" and " G. M. 
Fickles and Co." And that they are thereby entitled 
to hold the mme as against the plaintiffs as aforesaid, 
but Uie plaintiffs say that the said alleged bill of sale 
is null and void as against tlieni as such trustees nx 
afiiresaid, and that it is inopi:i'a(ive and has no validity 
either at law or in equJLy ujKin the following grounds : 
(n) That no notice of intention to file the same con- 
taining a statement of the particulars in the lirst 
schedule to the Act No. 657 was lodged in the office 
of the Rpgistrar-Oeneral 14 days before the filing of 
such bill of sale urat all. What purported to be such 
notice of int«ntion filed as aforesaid was defective in 
that it did not truly set out as provided hy the said 
schedule or at all what was the true consideration for 
the said alleged bill of sale. (6) The said alleged bUI 
of sale itself did not truly set out what wits the true 
consideration for the giving thereof, (e) The recital 
ill the said allt^ed bill of salc~to wit — that one 
George .Mackay Pickles was then possessed of or was 
entitled to the good will of n carriage manufactory 
heretofore carried on by him under the style of " G. 
F. I'ickles and Sons," together with the book debts, 
chattels, effects, and things mentioned anil set forth 
in the first tichedule thereunder written or thereunto 
annexed, together with a leasehold, estate, or interest 
in the Latrobc-street premises, and as occupied by 
him in connection with the Baid business was false in 
fact to the knowledge of tho defendants at time they 
inserted the snmo. (</) The said nllegsd bill of sale 
was under and subject to a condition not contained in 



the )>ody thereof, and such condition was not written 
on the same paper or parchment on which such alleged 
bill of sale was writt^ before the time when thesame 
or a copy thereof was filed. — Particulars of such con- 
dition.^A condition to the effect that the said Sven 
Adolph ITilsson Wiedemann was not to reduce stock 
below £9000 unless the prooeeda of all goods sold 
below that value was at once paid to the defendants. 
(5). The plaintiffias such trustees as aforesaid claim (i) 
under paragraph 2 hereof delivery up of the said pro- 
perty therein mentioned or alternatively X80000 
damages, (ii) Under paragraph 3 hereof £80000 
damages, (iii) Under paragrapli 4 hereof (a) a 
declaration that ths said bill of sole is null and void 
as against the pliiiintifib and t^at it is inoperative and 
of no effect either at law or in equity, (b.) AdeclarB' 
tion that the plaintiffs are entitled as such tmsteee as 
aforesaid to all the ^perty mentioned in paroj^ph 2 
hereof and to the goodwill of the said business and to 
the trade names ot " G. F. PicWes snd Sons" and 
"G. M. Pickles and Company." [iv) An injunction 
to restrain tho defendants from further- crrrying on 
the said business or from dealing with the caid pro- 
perty, (v) A receiver, if necessary, (vi) Accounts 
and enquiries of all the defendants dealings and 
transactions in connection with the snid business 
since they have taken possession thereof 

The defence states (1). It denies it detained or now 
detains any of the said property referred to in para- 
graph two of the statemont of claim. (2) It denies 
that tlie said property or any of it belongs to the in- 
solvent estate of the said Sven AdolphNilssnn Wiede- 
mann. (3.) The said property is the defendant's. (4). 
It denies that it has converted to its own uec or 
deprived the plaintiffs wrongfully or ut all of any of 
the said property. (5.) It admits that it claims that 
by the said bill of sale the said Wiedemann assigned 
to it all the property mentioned in pwr^raph two of 
the statement of claim and also the goodwill of the 
said business and the said trade names and that it is 
thereby entitled to hold the same as against the 
plaintiffs and it denies that the said bill of 
sale is null and void as against the plaintiffs or 
at all and it says that the same is operative 
and a good and valid bill of sale. (6.) As to 
paragraph 4 (a) of the statement of claim a good and 
valid notice of intentiun to file the said bill of sale was 
duly lodged in the office of the Registrar- General 
fourteen clear days before the filing of the aaid bill of 
sale. Such notice was not defective for it did set out 
the true consideration for the said bill of sale. (7.) 
As to paragraph 4 (b) the said bill of sale itself did 
truly set out the true consideration for the giving 
thereof. (8) As to paragraph 4 (c) the defendant 
denies that the said recit^ was false and denies that 
at the time such recital was inserted or at all it knew 
such recital was false. (0) It denies each and every 
allegation in paragraph four (4.) (10.) The defendant 
also claims the said property under and by virtue of 
an indenture of mortage registered in the office of the 
Registrar-General No. 436 book 362 und an instru- 
ment of mort^fage under the Traoafer of I^nd 
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Statute registered No. 114848 dated respectively tlie 
22nd day of August 1880 made between the said Sven 
Adolph NiUson Wiedemann of the one part and the 
defendant of the other part, (ll.)Thedefendant&lso8ays 
that the said Sven Adolph Nilssim WiedemanDbeforehis 
iDSotveocy verbally permitted the defendant to sieze 
the said property and to sell part of tlie same aad to 
retain the proceeds thereof and tbo portion unsold as 
secnrity for his indebtedness to the defendant which 
the defendajit accordingly did and it further sny^ tbat 
down to the time of his insolvoQcy the said Sv 
Adolph NilsBon Wiedemann knovingly acquiesced 
all the aaid acts. (12.) It will object tnat the said 
property referred to in the 2nd paragraph of the 
statement of claim is not personal chattels within the 
meaning of the Statutes relating to bills of snle. (13) 
The said bill of sale was on the :f l^it day of September 
1889 tiled in the manner provided by Statutes then in 
force rBkting to bills of salo. (14,1 Tlie property 
referred to in the said hill of sale was not nor any of 
it at or after the time of the sequestmtioii of the 
estate of the said Sven Adolph Jtilason Wiedema^o 
in his posseasioQ or apparent possession. 

Reply"— The plaintife as to tlie defence herein say 
that: (1.) Except as to admissions therein contained 
they join issue upon such defence. (2)~Aa to para- 
graph 10 thereof they say that the provisions of sec- 
tions 1 and 2 of the Act No. 557 and of section 5B of 
Act No. 2U4 have not been complied with 
either with respect to the said indenture of 
mortgage or of the said instrument of mortgage in 
the said paragraph ten mentioned and that the said 
deeds are therefore null and void and of no validity at 
law or equity. (3). As to paragraph eleven thereof 
they will object that even if the facts therein alleged 
are true (wliich the plaintiffs do not admit but deny) 
that such facts would not do away with the necessity 
of filing the said bill of sale nor would they entitle 
the defendants to hold the said goods or the proceeds 
thereof. (4) As to paragraph 14 thereof they will 
object that even if the facta therein alleged are true 
(which the plaintiUs do not admit but deny) that the 
said bill of sale would still be void and of no validity 
either at law or in equity inasmuch as the provisions 
of sections 1 and 2 of the Act No. 557 have not been 
complied with. 

Rejoinder. Tht defendant as to the reply says (1) 
It joins issue (2). It will object that Act No. 557 
and Act No, 204 do not nor does either of them apply 
to the said mortgages or either of them, except so far 
OS the said mortgages relate to personal chattels. 

George Mackay Pickles was a carrif^ manufacturer 
and was the owner of certain premises and of certain 
stock in trade in connection with the business of 
carriage manufacturing. Mr. Pickles was heavily 
indebted to the Australian Financial Agency and 
Gtiarantee Company Limited for certain advances 
made to bim by the company. In February lb89 
Mr. FickleB negotiated with Mr. Sven Adolph Nilsaon 
Wiedemann as to a partnership, but such partnership 
was subsequently dissolved by a deed dated the 22nd 
day of August 1889. On the 17th day of June 1889 



the company gave Mr. Ficklea notice to pay the 
principle and interest due to the company from Mr. 
Pickles under a bill of sale dated the 18th of Angnst 
1888, amounting to L31579 4b. 9d. In July 1889 
negotiations were carried on between the company 
and Messrs Pickles and Wiedemann which finally re- 
sulted in Mr. Wiedemann being put In possession of 
the factory premises and stock in trade and 
in Mr. Pickles obtaining a release from the company 
of the whole of his indebtedness to the company. 
In consideration of €he above premises Mr. Wiedemann 
executed on the 2ilel of August a bill of sale to tho 
company, nnd also mortgaged to tlie company the 
leasehc^d premises in Latrobe Street, and also 
mortgaged to the company his wife's interest in a 
certain piece of land at Paynesville. On the 25th 
April, 1890, the company gave Mr. Wiedemann notice 
to pay the amount due under this bill, oE sale. This 
demand was not complied with and Mr. Wiedemann's 
estate was sequestrated on the 10th March, l!j90, and 
the order nisi wns made absolute on the 12th June, 
1890. T!ic plaintiff in this action now attacked this 
bill of sale of the 22nd of August, 18110, from Wiede- 
mann to tho company on the various grounds herein- 
before set out in the statement of claim. 

J/r. Iliggima & Mr. Mitchell appeared for tlte 
plaintiff. 

Mr. haacB aiui Mr. Fittajerald (with them Dr. 
Madden) appeared for the defendant company. 

Mr. I/igffinn opened the facts of the case and then 
referred to the case of VoAigltan v. WOdmt 12 A.L.T. 
17 OS a disUnct case on the question of the effect of 
the notice of intention to file not setting out the true 
considerations for which the bill wu given. He also 
referred the court to Anderson v AniJioiiMs 14 V.L.R, 
127 and ^tn<fer » Sinclair^ A.L.T. Iti3 as to the 
effect and meaning of a condition attaching to a bUI of 

Mr. Igaaea nt the close of the plainti^s case moved 
for a nonsuit. The consideration is substantially 
and correctly stated. The guarantee was no part of 
the consideration. As to the meaning of a condition 
see Exp. Poppletoell 21 Ch. L). 73. also Ea^. Collins in 
re Lees 10 Uh. App. 367. This latter case is referred 
to in Exp. Popplercetl 2] Ub.D. 73, Anthaneit v. 
Anderson 14 V.L.R. 127 was never intended t« be on 
exhaustive ruling on the meaning of the Act. What 
we went on in arguing that case was Exparte SaUUiam 
L.R. 17 E. 573 and Exp. Soutiiam must be taken as 
corrected by Exprn-U Collins, 10 Ch. Api). 367 and 
Exparte I'oppleuidl 21 Ch. D. 73. 

Mr. JJigffina in reply. The defence has not dealt 
with the most material part of the case, viz., the giving 
of the release to Pickles. According to Yauglum v. 
Wildon, 1 2 A.L T. 17, if the headings or sub-headings 
given in the schedule to the Act are not sufficient 
new headings must be put in. That case of exparte 
Collins, 10 Ch. App. 3fi7 was a case in which the con- 
sideration was wrongly expressed and under the old 
bills of sale Act in England there was no provision, 
that the true consideration must be expressed. 
Exparte SouAam, L.fi. 17 E. 678 was referred to in 
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AntkotiOig V. Arideraon ■-! V.L.Ii. 1S7. [Hodges, J. 
The case had better proceed as I shall have to h);iir 
evidence ou some uf these points.] 

Afr. Isaaeg summing up. The evidence shows tliut 
the consideration for which the hili was given is truly 
stated iu the hiU as ul^o in the notice of intention to 
iilo. The guarniiteo was no pirt of tbe cou&ideratioQ 
it was a mere collateral agreement exparle H^tnler 29 
W.R. mr,. The case of Vaugkan v. WHdon 12 A.L.T. 
17 does iioi. touch thia i;aHe. An agreement which 
niiglit or might not be performed is not the sume as an 
ac^Cual payment over of money. 

J/j-. Hig'jina in reply. The bill of sale was given 
on tlie absolute promise to give this guarantee. 
Exparle Charing Cross Co. 16 Ch. D. ',io. Exparte 
ChaUinor Ifi Ch. D. 260. The case of exparte WinUr 
2!) W. n. 575 if carefully looked at supports the 
plaintlfis' case. On the question of damage.'' I would 
refer the court to In r« Ynl'.B 38 Ch. J>. 11 J and 
Glimpmn. v, CoUs 23 y.B.J>. 465. 

^^r. /swats^The last two cases referred t'l Imve no 
application to Uiis case. They were decided upon the 
English BilU of Sale Act of 1878 aa to what fixtures 
are capable of ctimplete transfer by delivery and may 
lie included in a bill of sale. See fjranloni v. Gri^llts 
•2 C.P.D. 212. LMgbottom v. Berry L.K 5 Q.D.123. 
and other autlioritied collected in McCaskie on bills 
of sale, 1S82 edition at pp. Iti, 19. 

Cur ad vuit. 
Sept. 1. 

M.K. JusTiCK HoDGKS. — The plaintiffs are the trus- 
tees in iiiBolveney of one Wiedemann, and make a 
claim in detinue and convei'sion against the defendant 
eoiupany in respect ti> certain goods claimed by the 
defendant company, under a bill of sale given to the 
dcfendajit company by Wiedemann, and the defen- 
dant company is entitled to Judgment if that bill of 
sale is ^'ulid. The bill of sale is uti honest bill of sale, 
and I tind that there was no intention to deceive; 
and if the bill of sale is bad, it is liecause it does not 
comply with the Acts relating to bills of sale. The 
plaintiffii contend that the bill of sale is invalid, lie- 
cause the notice of intention to tile does not state the 
true consideration for which the bill of sale was given, 
and it is also contended that the hill of sale is itself 
bad for the same reason. In the notice of intention 
to file under the heading " couside ration,'' sub-heading 
•'past debts taken over by grantor at the time of 
giving the bill of sale" are these words, " Indebtedness 
of George Slackay Pickles to the Australian Financial 
Agency and (iuarantee Company, Limited, to the ex- 
tent of £15,080 taken by grantor at time of giving 
bill of Biiio, and under the beading "consideration," 
sub-heading " future advances '' arc the words, ' yes if 
any.' These statements of coDsideratiun are said to 
bo inaccurate in the following respects. — Firat that 
part of the consideration was a promise by the defen- 
dant company to give a gnaratit*ie to iiiiotiier b.mk to 
secure the advance of £1000 liy such Imnk to Weide- 
mana, and that there is no reference to tliis guarantee 
in the consideration referred to in the notice of in- 
tention to tile. Secondly, that portion of the ^£15,080 



mentioned in the bill of sale was not a debt of George 
Uackay Pickles at all. Thirdly, that the considera- 
tion for giving the bill of sale was not for taking ever 
a debt of George Mockay Pickles for £15,080, but for 
taking over his indebtne^ to the amount of £16,580. 
Fimrthly, tbat part of the consideration for giving the 
bill of sale wtis a release to George Mackay Pickles, 
and that this was not referred to in the notice of in- 
tentiiin to file. Further that the bill of sale was in- 
valid, because it was given subject to a condition, that 
if Wiedemann reduced the stock k'low X9,000 he 
should piiy all the money that he received aa the pro- 
ceeds of such stock to the defendant company. I 
cannot say that the evidence upon these matters In 
dispute is very clear, but the conclusion I have arrived 
at after exantining the documents, and heiiring and 
considering the evidence arc as follows : — I propose to 
deal with the objections in their order as~ I deal with 
the evidence. In the beginning of 1881), George 
Mackay Pickles was carryuig on business in the name 
of " G. F. I'ickles and Sons, Limited," and was largely 
indebted to the defendant company to whom most of 
his property was pledged ; he proposed to take Wiede- 
mann into partnership, and the terms irere dis- 
cussed Vietween Pickles, Wiedemann and the defend- 
ant company ; and I'Omc proposal it does not appear 
what, WJts made hy Wiedemann to and accepted by tlie 
defendant company. Before this proposal and ac- 
ceptance had been embodied in any written agree- 
ment executed by the parties, it appeared tha.t there 
was a certain piece of land in which Witdemann'j 
wife hud ill) interest, and it appeai'ed that Wiede- 
mann had agreed to mortgage! this piece of land to 
the company. It appeared that this piece oE land 
was not so valuable as Wiedeujann h>Ld represented 
it and the company thei-efore required in addition a 
bill of sair over the stoek. Wiedemann at tirst ob- 
jected to give a bill ol' sale on the ground that it 
would ruin their credit, and lieing without money 
and without credit tUey could tiot carry on business. 
Ihe defendant company, by its directors then asked 
how much he wanted to carry on with, and Wiede- 
mann suggested £1000 and the directors of the de- 
fendant company then said tlie company would make 
an advance of £1000. Some discussion then took 
place between Wiedemann and Pickles as to whether 
an overdraft from some other bank would not be 
better for them, and the directors of the deFendant 
company then told Ihem that the company would 
give them a guarantee to enable them to obtain the 
advAQcc from some other institution or would itself 
advance them the .£10011, Wiedemann then said 
"under these circumstances I will sign the bill of 
sale." 'I'he infei-cnce 1 draw from the £acti given in 
evidence is that this guarantee was no part of the 
bill of Side and was not to be part of its terms, and 
was not strictly agreed to be put into tbe bill of sale 
hut that it wns simeMiing collateral. No doubt it 
gave WiedeuiJinn another motive for signing the 
bill of »ile and it is very possible that if these terms 
had not been made l>y the comiiany the bill of sale 
would not have been signod, but it was not in my 
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opinion agmed to nf! one of the tcrniH of the bill of 
aale or us piirt of the considerntion for Wiedemann's 
giving the bill of sale and I lim therefore of opinion 
that the first objection fails. After the negotiations 
with respect to tliia quarantco the business was con- 
ducted for some time lis if Wiedemann and Pickles 
were in partnership, tliough no dei-d of partnership 
between the parties was ever signed, and though tlie 
agreement with the defendant company hod not been 
signed. In Juno ]8H!I Wiedemann came to a meet- 
ing of the directors of the defendant conipany anil 
told tliem that lie could not get along with Pickles 
but that if they iifctd he would enrry o " " 

himself and this was agreed to. 
in June tlie conipuny under its 
manded possession of the stock, 
having obtained it, put Wiedemann ii 
the st«ck for the company and he i 
possession till August the 22nd, 1889, 
be, strictly speaking, that the money expended 
business between those two periods could not legally 
lie treated as money paid to I'icklcs im has been done 
in arriving at the amount in the bill nf sale. But 
assuming that to be so, I believe from the documents 
signed by the company, Wiedemann, and Pickles, at 
tliat time and from the corresprmdcncc and the eon- 
duct of the solicitors nnd the parties that it was 
agreed between them that all moneys expended in 
the business up to the 22nd of August should be 
treated as Pickles' debt. That he so ii-ented it, that | 
Wiedemann so treated it, and that the company so 
treated it. I also infer that it was arranged that the 
stock should be treated tis Pickles' stock. I think 
that the parties agreed to treat e^'erthing as being 
carried on by Pickles up to the a2nd of August, and 
consequently that the bill 'if sale trejitsthe whole debt 
of £15,080 ns Pickles' debt because it was agreed to 
be so treated. 1 therefore think tliat the second 
objection should not be sustained. While Wiedemann 



s conducting the b 
(lany he was endeavi 
bill of snje reduced to 
and was negnciating 
The company at first i 
given for the whole 



I behalf of the 
■ing to have the amount in the 
s small nn amount ns pos-ible 
vith the company to reduce it. 
si-sted on the bill of sale being 
t of £16,580. Wiedemann 
argued that it should be reduced at any rate in respect 
of the amount for which Wioflemann's wife's property 
was mortgaged to the company. The company at 
first declined this proposal hut finally 1 believe that 
it was agreed th'it credit should be given for £1,500 
and a bill of sale t.-iken to secure the balance, and if 
thiit be so the plaintiffs havi- not sustained their third 
objection to the bill of side. The next contention 
argued was that the notice of intention to lile should 
hive referred to ihe relejise which was to he given to 
Pickles and that it should refer to it as pait of the 
considerntion for the bill of sale. In my opinon the 
notice of intention to file .sufficiently shows that 
Pickles was discharged or was t-i be discharged from a 
liability amounting to £It'),0>SO and it shows thnt this 
debt was to be taken over by Wiedemann with 
the- consent of the company. The company were ' 
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to take Wiedemann in place of Pickles and that 
I think sufficiently shows what the real agree- 
ment between the parties was, and I d" not 
think that as between Wiedemann and the com- 
pany the document releasing Pickles wn.s p.irt of 
the consideration which the company g^ive to him for 
the bill of sale in my opinion thei«fore that objection 
fails. The next matter discusseil is the objection that 
there was an nlleged agreement between Wiedemann 
and the defendant company to reduce the stock below 
L0,000. Wiedemann pi-oniiaing to give or to pay to 
the defendant company all moneys ho received for the 
sain of any stock which i-etluced it below Hint v.Uiie. 
I think the version given as to that hy Wiedemann's 
solicitor ia the one that I ought to lake. It is bortu- 
out by the evidence and is the mos-. probable, nnd, 
though the™ is some evidence in the defendant's com- 
pany's books at variance v. ith that vci'sinn, it is, in my 
opinion, the result which was arrived at by the 
solicitor and by Wiedemann in completing the Irans 
action, nnd I liolieve that view was that this was not 
to be part of the bill of sale, my view after hearing the 
evidence is that It was not an agreement at all ; it was 
merely an intimation that the company could not have 
any possible objection to the reduction of the stock 
below a certain amount if the money was paid to them. 
And it was pointedoutatthetime that there wasnoneed 
to have any agreenn'nt of such a kind because companies 
never do rf fuse to rec''i<o money, and the company 
would not refuse to allow him to sell the stock Ixilow 
£9,000 provided the proceeds were paid tn it and 
according to the solicitors version, he told Wiedemann 
when the docnments were signed, to be careful if he 
was reducing the stock to get the company's permis- 
sion to do so, and not to sell nntil after he had got 
such permission, so that objection also fails, nnd in 
my opinion, therefore, the hill of sale is valid and 
judgment will be entered for the defendants. 1 have 
not referred t" individual witnesses with the excep- 
tion of ■ the Eolioitor of Wiedemann, I may say that 
while I do not distrust the honesty of tho managing 
director of the defisndaiit company he seems to me 
not to be able to undoi-stand the diffenmce between 
facts nnd the inferences to lie drawn from facts and to 
be unable to underMand the difference lietween the 
agreement to be inferred from words and the woiils 
from which the agreement is to be inferred. And so 
I find myself unable to rely on most of Mr. Bradley's 
evidence. I should also ?ay in dealing witli the costs 
of this action that it seems to me that he is largely 
responsililo tor the present state of difficulty and con- 
fusion. His answei's to iiiterrogatoiies, tliough they 
may ha^e been honest, T do not say whether they are 
or not, have to a great extent induced the pre- 
sent state of afiiiirs and the present difficulty, 
and would undoubtedly lead any one in the 
plaintitTs position to tiike the steps that the plaintiffs' 
have done with respect to this action, and that being 
so defendant is not entitled to bis costs. I shall 
therefore order judgment to be entered up for the 
defendant without costs. 

Solicitor for tho plaintifT, W. H. Lewis; solicitors 
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(Before Webb, J.) 



Harris v. Gollincb. 

Sept. 10th, 

Vendor atid purchaser speeifie performance — Land Act 

». 65. 
A puTrhaaer of land gold at an auction, ivhere the 
tide to the land is described as britig under sec. (i5 
of the Land Act, cannot resist speciRc per/ornianee 
of lite contract of sale on the grwand t'iat he has been 
jaisled by the description of lite title. 
A vendor may be aUovxd to moAe title even after decree. 
A condition attached to the license under sec. 6ii oftlte 
Land Act that the liceitsee s/mU enclose the land leilh 
a good and substantial fence does not mean Huit if 
tiure is already a good and subitanlial fence upon 
the land iehe,n the licensee goes iuto possession tliat 
he shall pull it down and erect anotiter. 
Licenses granted under sec. 65 of the T/ond Act are 
licenses from year to year, and tliough it i» t/ie prac- 
tice of the department to grant renmoaU (f sucJi 
licenses, each so called renewal is really a new 
license so UmI a breach of the conditions of the 
license prior to the granting of the last to called re- 
newal ivould not render the existing license liable to 
forfeiture. 
WItcre there ie a eo^idition in the contract of sale that 
all objectiofts to and requisitions on title shall be 
made by llu: purchaser within a time certain, but tlie 
vendor is vrilling to go on negotiating about the 
title after the expiry of such time sticli condition 
is deemed to be waived. 
A vendor contracted to sell to a purcluuer 4H acres of 
land, 26 acres ofichich wax held wnder tvjo licenses 
granted under sec. 65 oj the Land Act. Held lliat 
such contract uias illegal aiul could not be enforced 
tn that sec. 6S of the Land Act only allows a licensee 
to hold 20 acres of land under a license granted 
under that section. 
Held also iJiat Ike inability of tlie vendor to convey 
wore than 20 acres waa not a d^cienoy but a 
defect, and could not be compensated for either 
under the compensation clause in llie contract or 
under the general laio. 
Held also that even if it were a drficiency, tlte quantity 

was too large for compensation. 
This iras nn notion by a plaiatiff seeking to enforce 
the Bpecllic perforniancc of a contract for tfao sale of 
land. The defendnnt re3ist(<d the specific perform- 
ance and counter' claimed for a rescission of the con- 
tract and A return of £192 piirchasa Tiioiiey already 
paid. In March 1890 the pluintifTwAs the registered 
proprietor of about 15 acres of Isod situate near 
Ruthei'glen. He also was in treaty with and had the 
praaiise of the (^oveniment tor the fee simple of 7 
acres of land adjoining the first mentioned land. He 
also held a licence from the <;ovprnineiit under tlie PritJi 
section of the Land Ael 1884 for 20 acres of land. At 



thesame time one Jacob Brannaduiomy for the plaintiff 
held a licence from the government under the 65tli 
section of the Land Act 1884 for 5 acres of land, 
and there was an agreement between the plaintiff and 
Brann that tlie plaintiff might do what he cbose with 
this last mentioned 5 acres. The plaintiff beiiiR in 
thi!> position directed John Strickland, auctioneer, to 
advertise for sale by auction about 5u acres of land 
which was accirdingly done and the following ndver- 
tiiiement appeared in the locnl pspnrs : — " Wednesday 
April 9th John Strickland has received instructions 
from C. Harris Ei^q., to sell immediat«ty after the 
sale of Mr. Short's land on the 9th April, 50 acres of 
land (more or less) all cleared, eituated on the 
Browns Plains Road, al>out half-a-mile from the 
Rutherglen Railway StatioiL This land is admir- 
ably adapted for growing vines frait trees Jic., John 
Strickland, auctioneer." In pursuance of tliis ad- 
vertisement, John Strickland on the 9th of April 
offered the land for sale, but before seUing he stated 
in eilect (tVUer o/ia) that the property about to be 
sold consisted of about 48 acres of land, that the 
whole of the land hnd been thoroughly cleared and 
grubbed, that a portion of the land had been under 
cultivation, and that the title to the land was as to 
22 acres thereof a crown grant and as to the reraain- 
ing 26 ncres that it was held under section 65 of the 
Land Act. The land was then put up for sale in one 
lot at so much per acre and the defendant became 
purchaser thernf at £12 per acre making a total of 
X5T6. The defendant thereupon signed the contract 
of sale snd paid £l92 deposit in pursuance thereof 
the balance to be covered by billa at one two and 
three years. From this time viz., Apn) 1890 up till 
February lb91 there was a good deiil of correspond- 
ence between the respective advisers of the parties, 
the pliuTitiR pressing for a completion of the contract 
and the defendant objecting to po on with it until he 
received proof tliflt the plaintiff was in a position to 
give a proper and valid conveyance of the land. On 
the 17th of February the writ in the present proceed- 
ings was issued and in hisetatement of claim delivered 
on the 7ll] of April 1891 the plaintiff asked for a 
declaration that the contract should be specifically 
performed and that the defendant be ordered to make 
or give bills for the remainder of the purchase money 
in favour of the plaintifi'or in the alternative £1000 
damages for breach of the said contracL 
The defendant by his defence stated that in Gons»- 
queuce of seeing tlie above advertisement he attended 
the sale, that before taking bids the auctioneer had 
read out the description of the land and hod there 
stated that the title to the land was as to 22 acres ft 
Crown grant and as to the remaining 26 acres that it 
was held under section 65 of the Land Ael and that 
save as aforesaid no other information was affordfMl to 
the title under which the pUintiff held the land. The 
whole of the land wasoffer^ in one lot and bidding 
commenced at per acre and the defendant in the 
honest belief that the said 26 acres was held under 
those sections of the Land Act under which Xht 
renter pai-t of the agricultural lands of the colon] 
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have been selected aad which enable the holder there- 
of by complying with certain terms and conditions to 
become the owner in fee simple became the purchaser 
of the whole lot at the price of LIS per acre. That 
the said belief on the part of the defendant was in- 
duced or contributed to by the t«rnia of the said adver- 
tisement and by the inadequate and incomplete des- 
cription given at the sale by the auctioneer. That 
subsequent to the sale the defendant on or about the 
12th of April, 1890, discovered for the first time that 
the only title which the plaintiff could hold under sec- 
tion 65 of the land A.ct was a license to use aurifer- 
ous land nnd that by the said section the Governor- 
in-Council was empowered to grant such licenses of 
certain lands for any period not exceeding ono 
year and not exceediug in extent 20 acres to 
any cue and the same person. That upon dis- 
covering the above facts the defendant refused to 
go on with the contract. That as to tlie said 26 
acres a license for one year under the said section 65 
was issued to the plaintiff on the Ist of May 1889 for 
19 acres 3 roods and 35 perches and a similar license 
for the reminder was issued on the Ist of Sep- 
tember, 1889 to one Jacob Brann. That both 
licenses were subject to the following conditions. 

Condition 2. " The [icensee will not be permitted to Basign 
or mblet tbe land or any patt thereof or of hi* interest there- 
in without the consent of the Minister of the Crown for the 
time being administering F&rt I, DiviBion 4 iil the I^nd Act, 
IS90 first had nnd obtained. 

Conditions — " The liuensee ii required to reside on the 
land during the continuance of this license or within a period 
of four months from the date herenf to encl'iXc the same with 
B, good and Bubstaiitial fence and cultivate at least one fifth 
portion thereof." 

Conditions — "The license niaj be forfeit^-d if th« licensee 
commit a breach of or neglect to compl; with any of these 
conditions." 

The plaintiff did not nor did the said .lacob Brann 
first obtain the consent of the Minister before assign- 
ing the said licenses as required by condition 2 above 
set out. The {ilaintiff and the paii Jacob Brann have 
not complied nitli condition 3 above set out. That 
as to the said 26 acres or any part thereof the plain- 
tiff did not have any power to convey the same or any 
part thereof or to compel the conveyance thereof to 
the defendant. And the defendant will contend that 
in the circumstances above Bet out specific per- 
formance of the contract should not be enforced 
on the ground that the defendant when he purchased 
was astray under a mistake induced or contributed to 
by the plaintiff or his agent. The defendant will also 
contend that he is. entitled to be relieved from the 
performance of the contract on the ground that in 
consequence of the plaintifi's breach of the second 
condition of the licence above set out he cannot give 
a good title to the said 19 acres 3 roods nnd 85 
perches comprised in the license issued to the plaintiff. 
The defendant will also contend thnt he is entitled to 
be relieved from the performance of the contract on 
the ground that in consequence ot the plaintiff^ breach 
of the 3rd condition of the licence to the plaintiff, the 
licence is liable to forfeiture and is therefore not such 
a title as the court should compel a purchaser to take. 
The defendant will also contend that specific perform- 



ance of the contract should not be enforced on the 
ground that the said contract is illegal inasmnoh as 
the plaintiff has agreed by the said contract that he 
will upon the payment of the purchase money execute 
a conveyance to the defendant of the said 26 acres 
whereas the plaintiff cannot by law hold or convey a 
greater urea of land than 20 acres nor can the defend- 
ant take a conveyance of the 26 acres. The defend- 
ant will also contend that specific performance of the 
sflid contract should not be enforced on the ground 
that as to the land comprised in the licence to Jacob 
Brann the plaintiff cannot in consequence of the 
breach of the conditions committed by the said Jacob 
Braun give a good title to the defendant or such a 
title as the couit would compel a purchaser to take. 
And the defendant counter-claims rescission of his 
contract and re-payment of the sum of £192 together 
with interest thereon at the rate of 8 per cent. 
The plaintiff in his reply stated that he was always 
ready and vrilling and able to obta.in the minister's 
consent but the defendant before the time arrived 
for transferring or assigning the said licence repudiated 
the contract, and the plaintiff will contend that 
the obtaining the minister's consent to an assignment 
is a matter of conveyance not of title. The allegations 
in the defendant's defence do not disclose such a 
mistake as should enable him to evade specific per- 
formance. One of the conditions of the said contract 
was that all objections to or requisitions on the title 
should be made in writing within 21 days from the 
day of sale, and all objections or requisitions not so 
made within the time aforesaid should be considered 
as absolutely waived by the purchaser and the plaintiff 
will contend that the defendant has waived the 
objections to the plaintifi's title which are mentioned 
in the defence inasmuch as the same were not mnde 
within the time so prescribed. And the plaintiff will 
contend that if it appears that he cannot convey to 
the defendant more than 20 acres of the said land 
held under section 65 of the Zand Act 1884, his 
inability to take a conveyance of the remainder of the 
said land affords no valid answer to the plaintiff's 
claim but is a proper subject for compensation or 
abatement. 

The defendant, by his rejoinder, stated that the 
plaintiff did not deliver any abstract of title or afford 
the defendant any opportunity to inspect title within 
21 days from the day of sale, and the defendaDt will 
contend that the condition as to making any objec- 
tions to or requisitions on title within 21 days was 
thereby waived by the plaintiff. 

Mr. Irvine, for the plaintiff, opened the case. 

Mr. Leon for the defendant. — The description of 
the title is misleading, sufficiently misleading to entitle 
the defendant to resist the contract. A vendor must 
give such a description of his title as will give intend- 
ing purchasers an indication of what his title is. 
Then the plaintiff had no title and could not make a 
title and his licence was liable to be forfeited, the 
conditions not having been fulfilled. (Bellamy v. 
Debenham, 1 Ch. 1891 p. 412. [Webb, J.— Thereisa 
case, South MMoume & Albert Park Land Co. v. 



102 VoL XIII. 



THE AUSTRALIAN LAW TIMES. 



Peel (see Argus March 14 1890, a. decision of the 
Full Court and confirmed hj the Privy Council, Argiie 
cablegrama Jul; 31st 1891) diametrically opposed to 
the cose referred to.] Then the reply states that the 
requisitions on title ebould have been made within 2 1 
days from the sale. The answer to that is the docu- 
ments of title were not offered for inspection until 
after that date. 

Mr. Irvine in reply. — The description of the title 
was correct and quite sufficient, and if the defendant 
wished to know any more about it he should have 
enquired. There is no provision in the Act for grant- 
ing renewals of these licences, each licence is a new 
licence, and because the licence over this land was 
liable to forfeiture years ago, the present licence is 
not so liable. Ifplaintifl* cannot convey more than 
20 acres of this land that liniit being fixed by the 
Land Act, be can compel the defendant to take that 
amount and give a rebate of the purchase money for 
the part be cannot convey. 

Ms. Jun'iCE Webb. — This is an action for specific 
performance by a vendor against a purchaser. The 
subject matter of the contract is 22 acres of freehold 
laud, and 26 acres held under section 65 of the La/iid 
Act 1884. On the face of it the contract is perfectly 
good and regular; bat the defences which are raised 
to this action are various and involve some difficult 
points. In the first place the defendant says that hi 
entered into this contract through a mistake, and that 
he bought land held under one kind of licence, believ- 
ing it to be held under quit« a different kind 
now the advertuiement of sale is as follows : — " John 
Strickland has received instructions from C. Harris, 
Esq., to sell immediately after the sale of Mr. Sturt's 
land on the 9tb April 50 acres of land (more or less) 
all cleared situated on the Browns Plains-road about 
half a mile from the Rutberglen railway station. This 
land ia admirably adapted for growing vines, fruit 
trees, etc., John Strickland, auctioneer." This does 
not say what is the nature of the title to the land, it 
does not say anything about it, but at the auction sale 
bef(«'e [woceeding to sell the auctioneer read out a 
memorandum which he hod written for that purpose 
which, after containing some statements as to the 
value of the land set out inter alia that the property 
about to be sold consisted of about forty-eight ncres of 
land situate on the Browns Plains-road, that the whole 
of the said land had been thoroughly cleared and 
grubbed, that a portion of the said land had been 
under cultivation, and that the title to the said land 
was OS to twenty-two acres thereof, a Crown Grant, 
and as to the remaining twenty-six acres that it was 
held under section 65 of ihe Land Act. Now, the 
only objection taken to that is not that this statement 
of the value of the land is not perfectly true but it is 
said that stating that 26 acres of the land are held 
under section 66 of the said Act gave no information 
to the defendant of what he was buying and that be 
thought the tenure given by section 65 was something 
different." If a man goes into an auction room and 
bids for land which is then being sold under a gwrfectly 
correct description, and the land is knocked down to 



him it is not open to him to afterwards say " Oh t I 
thought that the land was held under s title quits, 
different. I think this informaticui ia aufficient and 
accurat«. And if a person present at the sale wished 
to know anything more about the land he should have 
asked and he cannot now say that he was misled. I 
against the defendant altogether on this point. 
The defendant's next defence is that the [plaintiff had 
no title and could not get a title, this being a lioenoe 
only, and that the licence was subject to forfeiture >t 
the time of the sale. Now a licence may be given a 
title to and if there is no restriction against the 
assignment of the licence the licensee had a very good 
title. The plaintiffheld a limnoe as to 20acrea of the 
land, granted to himself, as to the remaining six acres 
the licence was in another person, but that person hod 
authorised the plaintiff to sell so that the plaintiff 
possessed control over that portion of the land as well. 
It has been argued that a vendor must have an 
absolute title at the time of the sale and that if ha 
sell when his title is inoomplitto the contract will not 
be enforceable. Now that is a principle I have never 
heard contended for before; under the old rule it was 
sufficient even if the vendor showed title in the office 
after decree. A case has been cited in argu- 
ment by the counsel for the defendant Belismy 
v.Dehenhaml Ch., 1891 p. 412 which aays that whfw 
a vendor has not power to convey nor power to com- 
pel a conveyance from any other per.ion, the purchaser 
is entitled, upon discovering this, to rescind the con- 
tract though the time allowed for completion has nut 
expinxl and speciBc performance cannot be decreed. 
But here the piaintifT had power to oonvey so that 
meets that caae. That caae however is entirely incon- 
sistent with The South AfeBxmnu Land Co. v. Feel. 
reported in the Argua of March 14th t8S0, in which 
time was given to the vendor to buy up the title and 
that case has been affirmed by tjie Privy Council 
(See cablegram jirg'M* July Slat IStfl) on appeal by 
which I am conclusively bound, so that that objection 
cannot prevail. Then it is said that the licence 
which was sold was voidable at the time of the sale 
and it ia argued that where a lease or a licence is 
voidable at the time the contract is entered into the 
contract is not enforceable. Now the licence was 
originally granted on the 1st of May 1888 and it ia 
mode subject to the terms and conditions specified in 
the bock. One of such conditions is that : 

The licensee [a reqaimd to reside on tfae lutd during- the 
rontlDDUioe of his licence oi within a period of 4 fflonlhi froai 
the dikte hereof to enclnee the tame with a good and sub- 
lUntiol fence and onlUvate at t«Mt oae-flfth portfoa- tfaareof,' 
It appears that this land was cultivated but it is 
said that the plaintiff did not within foar moMtha 
from the date of the license enoloM it wilA a gaod- 
and substantial fence. By interrogfttoriea MlBiDis 
tered by the defendant to the plaintiff as to the 
licence for the 20 acres in the name of the pkiatiff 
and OS to the licence for 6 acres in the nane ot Mf.' 
Brann, liie 8th interrogatory is as fcdlews : — 

" Had you or had the said Jacob Bt&du wltbia 4 moatha 
from the reapeotive dates of the inue of the i^d UcMioes lo 
yon and to the said Jacob Brano endoatd tfee rMpecfive 
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■pieoea of U»d held by you and the uid Jooob Brum nuder 
tha nU Uoenw vlth a gjaod Mid aubatuitia] fonm." 

And the answer w&s that he bad not enclosed it 
imi ba teUs lu iu the witneas box to^y that be did 
-sot eo eudoae it beoftuse it had a good and substantial 
lance at the time he went into poaaesBion and it would 
be aboard to say tliat the meaning of that condition 
was that if there was a good and aubatantial fence 
there when a person bought he must pull it down and 
erect another. That ia one answer to this objection. 
4nother answer ia that this is an annual licence ex- 
piring on the liBt of Uay 1889. Renewals from year 
to year have been granted aiuoe bat each renewal can 
only be held to operato as a new lioence. There ia 
ao power to give renewala under the Act. Section 
65 givea the Gavernor-in-Council power to grant 
iMKDcea for any p^od not exceeding one year so that 
Strietly Uie course would be to grant a new licence 
every year, but the practice adopted has been not to 
JMue a new paper each year but to gazette a renewal 
for suoh time, which must be taken to be pro lanto. 
Therefor the only question ia whether this so oulled 
lenewed liwoae was at the date of the contract void 
able or not. The defendant relies on the condition 
on the back, but there ia no evidence on the subject 
and i(|does noti appear that a good and aubstantial 
fence was not erected vrithin four months from the 
date of the renewal which ia another answer. These 
objeotiona by the defendant are sought to be answered 
by the plaintiff by reference to a clause in the 
tract that all objections or requisitions on the title 
should be mode in wrLtiug within twenty-one daya 
from the day of the aale and all objections or requiai- 
tiona not so made within the time aforesaid should be 
considered as absolutely waived by the purcboser. 
tko view I take, it is immaterial whether that 
good answer or not. In my opinion it is not a good 
MMwer in tbe present ease because months after the 
axpiry oi the Sil days the vendor's solicitor on tht 
SMh of December 1890 wrote to tbe plaintiff's solici 
tor that the title to the property could be seen lu 
Melboame at any time and place appointed for the 
farpoeewhioh is a diatinct waiver oE the conditiona 
that objection must be token within 21 daya. He 
■ waa willing to go oa n^otiating about the title long 
afyar the time appointed for lodging objection and it 
haa been held that under such circumstancea the con 
diiiett is denned to be waived, so that on all these 
gniiMkda I am ogoiiMt the defendant Then it is aaid 
b; the defeadant that an assignment of a licence for 
more than 20 acres is illegal, and that here 26 acres 
ara eoutcaoted to be sold. Now for that we must 
look at section 66 of the Ltmd Act which provides 



*'Xbe€kn>«moriuCotiacilmay from Ci 



to time grant 
or vrbicb shall 
da on or to oul- 
I d«Mrit)«d within 
nda not oomprued 
wdtUn aaj cit j or town snd noc ezoeeduif in extent W acres 
wilqaot to the payment of such license fee and upon such 
terms, and oooditionB as are approved of by tbe Governor in 
Ccsuuil and set forth In luch licence. Provided that not 
mere liian ene eaeh lioeoM shall ba granted to or held by any 
MM and the same person." 



Nov here the plaintiff entei«d into a contract to 
sell 26 acres which could not be held under one licence 
and it turns out that on the facts thst it was held 
under two licences one for twenty acres in the name of 
the plaintiff and one for 6 acres in the name of Jacob 
Brann. The plaiiitifl admits now thtt he cannot 
compel the purchaser to take more than twenty acrea 
in more than this one license but he says that he can 
compel him to take the 20 acres and compensate him 
for the deficiency either under the compen- 
sation (Jause in the contract or under the 
general law. That clause in tbe contract is as follows : 

" If any mistake or error be made in tlie description of the 
property, auoh miatAbe or error shall not annnl the sate, bnt 
a ootnpenution shall be given or taken to be MttLed by arbi- 
tratiou in the usual manner." 

Now this is not a mistake or error in the de- 
scription of the land so that that clause does not 
apply. And as to its being a deficiency for which 
compensation can be given under the general law 
there is no deficiency in the land but the plaintiff is 
prevented by the Act of Parliament from conveying 
this laud. This is not a case of deficiency; it is a 
defect. He has entered into a contract which he 
cannot perform. And even if it were a deficiency 
I should say tbat it was much too large in quantity. 
A deficiency meana for example a case when a person 
contracta to sell 20U acres and can only give title to 
199^ or 199 acres, but does not refer to a ease like 
this where the deficit amounts to 6 acres out of 26 
but 1 hold that this is not a deficiency. Here this 
land was all there, but the ooaveyance of it would be 
illegal and void. There has been great delay in the 
cose on the part of the defendant. He never set up 
any of these defences but went on asking for the 
production of the title and he thereby induced the 
plaintiff tu think that he intended to complete and 
he never brought forward theae objections which I 
suppose were only discovered when the parties began 
to litigate. Another reason why 1 shall give no costs 
ia that both the plaintiff and the defendant must have 
been aware that they were committing a breach of 
the Land Act There will be judgment for the de- 
fendant on the claim without costs and judgment for 
the defendant on the counterclaim for the rescission of 
the contract without costa. 

N.B. Judgment was not given Cur the defendant 
for tbe return of the purchase money already paid as 
asked for in the counterclaim because it appeared 
that the money was still in the hands of the 
auctioneer and had never come into the handa of the 
plaintiff. 

Solicit<»^ for tbe plaintiff. — Ctueg and O'Hciloran, 

Solicitor for tbe defendant — Miiu. 

IN CHAMBERS. 
(Before a'Beckett, J.) 
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Order LXV. r. 27 (41>— /nftrpfe<«Arr vaane—CoaU 
— Review of taxation — Wliere an order dtreeting an 
interpleader iteiie providet that t/ia eosla of both the 
ylaintifft wild the d^endants in the issite should 
abide Ute event — Held, that the coats of the proceed- 
ings should go as in an action hettoeen Ike parties. 
Application on behalf of the defendants for an order 
to review the taxation of the defendants' costs. It 
appeared that 6 horses in the posiieasion of one Bacchne 
were claimed by both the pUintifia Find the defendants 
to the issue. Bacchus interpleaded and an order was 
made directing the trial of an issue a« to whose pro- 
perty the horsed were and also directing that the costs 
of the applicant of the interpleader application should 
be paid by the plaintiffs iu tbe tBsue and be coBta 
of the plaintiffs in the cause, and it was also ordered 
that the costs of both plaintiffs and defendante of the 
application and of the issue should abide the event. 

At the trial of the issne judgment was entered for the 
plnintifls as to I) of the horses ; and for the defendants as 
to the remaining horse. On the taxation the taxing 
officer aUowed the plainciffs the general costs of the 
issue and allowed the defendants tbe costs of proving 
their right to the one horse. 

The taxing otEcer's reasons were as follows: — 
I dimllowed the costa referred to because in my opinion 
the plaintitb had snIiataDtially micceeded in the action and 
were therefore entitled to the general coeCs in the caose. 
Fikzakerby v. Rogeraon 1 I..M. undT. 747.) The order dated 
■20th Fehmary, 1H91, it will be seen, gpeaks of the oo«ta of 
thia cause and therefore in my judgment precludes the appli- 
cation of tbe principle laid down in the cue of Clifton t. 
DsvU 5 E. and B. 3»2 ; 25 L.J. Q.H. »44 vis that no aeneral 
coBtB of the cause in an interpleader issue in wbiuh each 
purtyia substantially successful should be allowed, and that the 
costs should be taxed without reference to the fact as to which 
wu plaintiff and which defendant, see also Staley v. i'edwell 
lUA- and E. 146. The defendants having obtainod a verdict 
Its to a small part only of the cause of action were I oonsidtred 
culitled to the coats of defending the octioo so far as it related 
to that part of tbe issue upun which they were successful and 
I aUowed acoordingly for portions of affidavits, briefs, instruc- 
liuns for brief Jui., slso for pnrts of f«v8 paid to counsel and 
for attendance and subpoenas of the witnesses whose evidence 
applied to the port of Che issue referred to. 

To this mode of taxation the defendants objected. 
Mr. Barrett in stipport In on interpleader issue 
there are no general costs. There are no costs in the 
cause as costs in the cause where each party is suc- 
cessful as to part. Clifton «. Davie 6 E. and B. 
f^wie «. Molding 2 M. and G. 875. Gordon on costs 
p. 246. 

Dr. Madden to oppose was not colled upon. 
His Honob said : — This was a question aSecting the 
apportionment of costs under an order. They are 
co^ts arising out of interpleader proct«dingsand in the 
absence of an order it appears that there is a special 
construction applied to interpleader costs and it is 
suggested that these principles should be resorted to. 
The guide to the taxing ollicor is to be t!ie order, which 
111 the exercise of his discretion the judge miide luid 
intended to make. The order directs that the question 
to be tried should be whetiier on a certain date six 
horses were the propeity of the plaintiffs in the issue, 
as against the defendants, and that the costs of the 
party interpleading be paid by tbe pl&intiSs, and be 



costs of the plaintiffs iu the cause, and that the costs 
of the application and of tbe isaue should abide the 
event. Wliat I understand to be the proper inter- 
pretation of that order, is that this mode an issue in 
which the persons who claimed the horses under the 
execution are placed in the position of plaintit&, and 
the other parties to the isaue are placed in the position 
of defendants, and that the costs would go as in an 
action tried between these parties. That seems to me 
to be a perfectly intelligible mode of dealing with the 
costs. It is said that inasmuch us thig is not an 
action some other rule as to costs should be applied. 
But the reason for adopting the interpretation I place 
upon the order is that, without such an interpretation, 
the taxing officer would have nothing whatever to guide 
him in dealing with these costs. I do not disjinte the 
principles referred to in tlie cases cited, where the 
order makes no provision for the costs. I think this 

der does provide for the way in which the costs are 
to go, and that that distinguishea this case from the 
authorities cited. I dismiss the summons with £3 Sa. 
coata, and I certify for counsel. 

Solicitors forptaiiiti^, C. M, Watson; far defendants, 
II. S. BarreU. 

SITTINGS IN BANCO. 

(Before Higinbotham C.J., A'Beckett and Hood 3 J.) 



Blashei v. Smitb. 

nth, 20th Oct. 
Lihel — Words necessary libellous — Fiinctions of judge 

and jury. 
1/ words toritten or printed are not in their natural 
sense libelous, and the pUnntiff fails to show by ex- 
trinsic proof that they tuere used in n libellous sense, 
it is the duty of the judge to vitltdravi the casefrom 
the jury ; if such words neceBsarily bear a libellous 
meaning, itie Iha duty of the jury to find that they 
are libellous, and the Court will set aside a contrary 
finding ; if such words are of doubtful import and 
may or may not bear a libelloue meaning, it is for 
the jury to determine wltether they an libellous or 
not. I'er a' Beckett J. — The Court will not set aside 
the finding of tlie jury that eeriaiii words do not 
import a libel utUess Oiere ia no escape from a libel- 
lous interpretation, 

Cw : adn : vuU. 
Motion for a new trial 

The plaintiff had sued the defendant for an alleged 
libel contained in a letter written by the defendant 
and published in the AvstraJasian Keystone a journal 
of the Masonic body oq Feb. 1. 1800, The letter, so 
far asset out in the statement of claim, was as fol- 
lows ; — " Now, Mr. Editor, to show you and the 
" brethren that Brother Blashki's statements was 
" bunkum and that he did not believe it to be true 
" he actually went to the aeylum sjid handed £2 lOs 
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'* to the superintendent for distribution aiuonc[st the 
" old Masons, Although he stated that onlj' one of 
" tlieni had a certificate, I recognise the fact tliat 
"so long as the money did not go through the hands 
'* of a Britisher, but was handed over hj President 
'• Blashki as having been procured by him it must of 
"necessity have been well spent luid in his honor, I 
"asked for £2 2s, which he characterised asa dread- 
"ful waste of funds. I suggested that amount quar- 
** teriy, and stated so, but in the facte of the original 
" letter the president (the plaintiff; and the chaplain 
"repeated twice over that I asked definitely for £SQ 
" per annum to spend as I wished. Certainly h new 
" vaj of spoiliue the Egyptian^-by miBrepresentation 
" and reckless statemoiite. I will if he (the plaintitf) 
" wishes at any time and for any sum to be given to 
** charity, contrast my Masonic career with his. See 
" how the Kent Lodge fared ; see circulars as to 
" supplying goods etc. ; follow up the alms house epi- 
" sode, and let him produce his cash hooks, and I will 
" mine, to show who makes a living by the profession 

At the trial of the action the learned judge, Hodges 
J., defined to the jury what a libel was and left it to 
tiie jury to say whether the defendant's letter was or 
was not A libel. The jury found that it was not 
R libel. The plaintiff made the application, 
now being reported, substantially on the ground that 
the jury were bound to find that the letter was Jibel- 
looB. 

Mr. Jaaaci (with him Mr. Milehell) in support ; 
The words contained in the letter are necesBarily 
libellous ; Odgers (2nd ed., 818, S20 ; the JU17 should 
consequently, have anawered the question of libel or 
no libel in the affirmative, Stephen v. MirJiie Argue 
8th April 1998. 

Mr. Bryant (with him Dr. Madden) contended 
that the words were not libellona, or, at least, were of 
such doubtful import as to make their interpretation 
solely a question for the jury ; he referred to Capital 
and CountietBank v. Henly 7 App. Oas. 741, 

Mr. Jtaaes in reply. 

HiQiNBOTBAU, C.J., (delivering his own and Mr. 
Justice Hood's judgment) — Motion for new trial. The 
plointiS sued the defendant for an alleged libel con- 
tained in a letter written by the defendant, and pub- 
lished in the Auitralatian KeyitUm»f a journal of the 
Masonic body, on February 1, 1S90. The learned 
judge defined to the jury what a libel was, and left it 
to the jury to say whether the defendant's letter was 
or was not a libel. The jury found that it was not a 
libel. The plaintiff claims by this motion that the 
verdict should be set aside and a new trial had between 
the parties on the ground, in substance, that the jury 
were bound to find that the letter was libellous. 
The practice on this subject is now well settled. If 
words written or printed are of doubtful import, and 
may or may not bear a libellous meaning, it is for the 
jury to determine whether they are libellous or not, and 
the Court will not set aside their finding. (Fermaner 
V. Summarlon, 5 A.J.R., 146; Oeaeh v. Hall, 16, 
YJaB., 386.) If words written or printed are not in 



their natural sense libellous, and th<} plaintiff fails to 
show by extrinsic proof that they were used in a lil>el- 
louB sense, it is the duty of the judge to withdraw the 
case from the jury. (Capital at'd Countiei Bank v, 
Mmty, 7 App. Cas., 741 ; WarUm v. Gearing, 1 V.L, R. 
L., 1:^2.) Butifsuch words necessarily bear a lihel- 
liius meaning, it is the duty of the jury to find that 
they are libellous, and the Cmirt will set aside a. con- 
trary finding. i^SUphen v. Mickie, The Argug, April 
8, IS.'iS ; Eoelce, Tompntl, & Co. v. Wtlaon ««(/ another, 
13 V.L.R., 833.) The plaintiff and the defendant 
were grand -officers of a Masonic lodge. A meeling 
was hell on December 15, 1889. at which a difference 
of a trifling nature arose about the application of funds 
to charitable purposes. The defendant alleged in his 
letter, amongst other tilings, that the plaintiff bad 
stated at this meeting that certain old Masons in the 
Benevolent Asylum were welt off, and hod saved 
money ; that thisstatement was bunkum, and that the 
plaintiff diJ not tjelieve it to tw true. The defendant 
also alleged that the plaintiff, having a letter 
from the defendant, in which he (the defend<int) had 
applied to the lodge for £2 2s. a quarter to spend in 
charity, h.id twice or thrice over made to the meeting 
the misrepresentation and reckless statement that he 
(the defendant) had asked definitely for .£30 per annum 
to spend as be wished. The defendant also, in the 
same letter, impliedly charged theplaintiff with making 
a living by the profe^aion of Masonry. Having regard 
to the tirat two of these statements and the occasion 
to which they related, we think that they were neces- 
sarily libellous, as having a necessary tendency to at- 
tract to the plaintiff the hatred or contempt of those 
with whom he whs actingln the managementof the funds 
of the lodge, and to whom, asagrand officer he was under 
a special obligation to speak nothing but the truth. 
The cliarge of joining or continuing to be a member of 
a Masonic body for the purpose of making a living by 
it, is one that, if believed, would naturally tend to 
alienate from the plaintiff, as a member and officer of 
the body, the goodwill and confidence of the members, 
and expose him to their ill-will and contempt, and it 
would therefore be a libel. The apparent paltry 
character of the dispute between the parties might 
properly be considered by the jury in dealing with the 
question of damages, but the jury were not at liberty, 
in our opinion, to hold that a publication which neces- 
sarily imported libellouB meanings was not a libel. 
The motion will be granted with costs. The verdict 
obtained by the defendant will be set aside, ftnd a new 
trial granted, the costs erf the first trial to ainde the 
event of the second trial. 

a'Bbckktt, J. — This is a motion to set aside the 
verdict of a jury who have found that a letter written 
by the defendant, and published in a Masonic news- 
paper called the Keystone, was not a libel. The 
learned judge who tried the action correctly defined 
what constituted a libel, carefully examined and 
criticised the language complained of, and pointed out 
to the jury one construction on which the publication 
might be oon^dered libellous and another on which it 
might not. The jury deliberated as the judge told 
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them to do, and found that tliere was no libel. The 
plaintiff does not say that there was any misdirection 
by the jad};o. but asks us to sny that the verdict was 
against the pvidence ; that the judtre who charged the 
jury was wasting tin'e in telling them what they had 
to consider ; and that the jury were wasting time in 
considering it, inastnuch as the law woutil only allow 
them to lind in one way, and if they found in the 
other their verdict would be set aside. The functions 
of judf^ and jury in an action of this kind are statM 
as follnwB in Oiigerg on Libel, second edition, p 9.5 :— 

"Tlie proper uoarue ia for the judge to define what U & libel 
in point uf law, mid to leave it wilh the jaiy to Bt>y whether 
the publication in qii'stion falli within that detinition. luid 
thisia a, questioQ preemineotlv for the jury; whichever way 
they RdA. the Court will not diaturbthe v^^ictif the queation 
wu> properly left to them," 

This statement would not apply to a cose in which a 
charge of theft or of any other infamous act had been 
found to be no liliel, but with this qualification it 
states the law which this Court baa acted upon in re- 
fusing to set aside the jury's verdict for the defendant 
unless ihe pablicatiou complained of is necessarily 
libellous. If the writing csn bear a construction 
which is not libellous the verdict of the jury is allowed 
to stand. The letter complained of in this instance 
was written with reference to a meeting of Free- 
masons, at which a discussion arose as to the distribu- 
tion of charitable funds, and complaints ns to their 
extravagant or injudicious application, and at which 
no peculation or dishonesty had been attributed to 
anyone. The defendant, wrote ; — 

"With respect to old Mobodb in the Beoevoleot Aaylum, 
Preaident Bloahki attempted a aensation in atating that they 
were well off and aaved money (where did it oome from'!], and 
in the next breath he atkted tAey apsDt their money in whlaky 
and tobkuco. Now, Mr, Editor, to ahow you and Uie brethren 
that Brother BIsahki'a statement waa bunkum, and that he 
did not believe it to be true, he actually went to the aaylmn 
and handed £2 IDs. to the superintendent for dlatribntion 
omon^t tlie old Maaons. 1 aaked for £2 SB., which he char, 
auterised as a dreodM waste of funda. I sugsaated thai 
amount quarterly, and atated ao ; bat in the lace of the 
original letter the preaident and chaplain repeated twice and 
thnce over that I uked definitely for £30 per annnm to apend 
aa 1 wiahed — oertainly a new way of tpoilmg an BgyptUn t^ 
miar^reBentatiim and reokleat itatementa." 
As to this part of the all^;ed libel, the judge, 
charging tho jury, told them to look at each statement 
and see whether it amounted to a charge of lying or 
merely of creating a false impression by glossing over 
something or keeping something back. He says — 

'■ If it meant a charge of wilful delibetatc lying, 1 think 
there can be very little doubt that " — '■^- '-'— 



id obloquy. It is a 

tention to theae tn 
for yon to aay whether it ia a libd or no libeL' 
The jury have done what the judge asked them to do. 
They have come to the conclusion that the defendant 
did not charge the plaint! AT with lying, and have said 
thst there was no libel. T agree with them ; and even 
if I did not I should refuse to disturb their verdict on 
a question which, in accord with the judge who aeked 
for their answer, I consider fairly open (or them to 
determine. The next passage in the letter deall with 
an entirely different sabject, uid must be given *n 



1 will, if he wishes, at any time and for any sum to'b« 

a to charity, contnut my Masonic career with hta. See 
the Kent lodge fared. Sec the circulars aa to aupplyiiig 
a ; follow up the almaboaoe epiaode, let him produce his 

cash book and 1 will mine, to show who makes a living by 

the profeaeion of Maaoury. " 

As to this the judge read to the jury the innuendo, 

" You will say, gentlemen, whether it has any of tha 

fi anaigiied. If it has any of those niean- 
ich tend to hold the plunCiff ap to hatred, con- 
tempt, ridicule, or obloqnv, yon will then on that qneMton 

~~~ for the pl^ntifL If you think it has no real effect at 

no real charge, or in no aubatontial way touchea Ua 
reputation, then you will say it ia no libel." 
I think that the finding of the jury for the defendant 
this part of the lett«r can be sustained. The pass- 
&ge is undoubtedly capable of a libellous construction, 
Ithout any unfair straining of its meaning it is 
capable of a different construction. An absurd chal- 
lenge is thrown out to contrast Masonic careers, to 
produce oashbooks, and see who makes a li^nng by 
the profession of Masonry. It does not directly affirm 
that either makes a living by it, nor does it say that 
the living so made is made dishnnestly. It does not 
treat tne profession of Masonry as a hypocritical pre- 
tence, for by the terms of the challenge both defen- 
dant and plRintiff are described as persons who profesa, 
id the defendant would not write himself down a 
hypocrite. Even if it amounted to a charge that the 
plaintiff used his position as a Mason to advance his 
pecuniary interests, by pushing his trade or other 
means not dishonest, and no dishonesty is imputed, I 
should say thst such a charge was not necessarily 
libellous. To upset the verdict we should see no 
escape from a libellous interpretation. The Court has 
on this principle recently supported the verdict of a 
jury who found that it was no libel to write of a shire 
councillor — 

*' He ddleywinked the sbire funds, having work done — 
that ia rMtda made, before authorlaed by the said ootmcD, to 
hia own door, to the detriment of much older reddoita ; 
moneya taken from one road and placed on roads nearer to hi* 
own place, Tliat ia the way he has been doing bnsineBS. Of 
ooune he can't face oa on the Tarwin." 
(Oetteh V. H>Ul, 16 Vict L, Reports.) It appears to 
me that the conFtruction which nupportad that verdict 
was far more difficult to arrive at than the construc- 
tion required to support the present I feel that in 
this case the Court ia not compelled by any of the Ian 
gnage used in the pubHcadon complaiaed of to reject 
the decision of the jury upon wat which they w6r« 
asked to decide, and that a new trial is as nnneoessaiy 
as it is undesirable. 

Soliciton ; for pluntiff, Oaunton and WaUace ; for 
defendant, Criap and Cameron. 

SUPREME COURT BrTTINGS. 

(Before Webb, J.) 

DisMORB V. Qkoroe and otbrbb. 



Mortgage, dogging the equity qf redemption. 
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A, leased certain premisen to B./or a term of Ml yeora. 
B. mortgaged the lease to C, and in the indenture of 
mortgage «w« a covenant givirig C , the mortgagee, 
an option to pwrehaee. B. aeaigned the leute to J)., 
who took the assignment fvith full icnoudedge of the 
mortgage and ths covenaTit therein contained giving 
the option to purchase. C, the mortgagee, brought 
an action against D., t/ie assignee o/ the lease, to 
enjoree specific performance of the eoi-enanl. Held 
lluU (A« action mxw misconceived and would not lie 
against the assigtiee qfthe lease. 
A covenant in a mortgage over a lease, giving the 
mortgagee the option to purelutse at a price vihic/i 
shall be the proportionate value of the lease on the 
day of purchase calculated upon t/ts basi* of a jvced 
«um as the vabie if the lease on a particular day, 
prior to such purchase is not void for uncertainlv. 
A covenant in an indenture of mortgage, giving the 
mortgagee an option of purchase, cannot he speeifi- 
ealljf enforced, at it is in direct violation oj the rule 
of law that the equili/ of redemption cannot be clogged 
in ang vxig. 

This waB &a action by the plaintiff to enforce 
specific performance of a covenant giving him nn 
edition to purchase certain Vassliold premises, &nd 
containol in a mortfcage given to him over the lease to 
Becure the repayment of moneys leot by plaintiff on 
the security of the lease. By sn indenture, duted the 
Slst August 1B83, James Stewart Dismorr, the father 
of the plaintiS', leased to William Ueniy HarriaoD 
tiflorge and Alfred Harley George certain premises 
in ColliDB-street for a term of 2\ yean. By an inden- 
ture, dated the 9th December 18R6, Messrs. W. H. 
■B. George and A. H. George assigned the lease to the 
fdaiatiff, by way of mortgage, to secure the advance 
is ^SOO, and in such mortgage deed it was provided 
«a follows : — 



" And aiao that, the taJd mortgagon here) 



eby give 



-to the said mcrteagM h 

>ption M puToh 

Zlyea___ , __ 

redled lease for the price or turn of £000(1, such opHon 
fluln open to the aaid luortgagee hU eiecnton admlnlBtraton 
aadgns lor Mid dnrtng the period of aiz moitba from Uie 
lit day of September ieS6tumely R>Ibe27thdayaf Febroarr 
1S87 both da^ indnaive. Provided alwaji that if the said 
mortwtgee bu ux«cutoti adminUtrators or atalgnB do not 
withlD the Hud period ererciae mcfa option of purchase as 
aforesaid and oomplete *iioh piir«ba«e thea it Bhall be lawful 
(or the said mortgagor! theii exeouton adminittratora or 
asri^u to sell or ofler for Mle the said in part recited 
dnrmgC - ■ ' ■■- - -...»«.. ... 

AoKiut . _._, 

abuil have offered the said leaae to the latd mortAagee hii exe- 
cutors administrators or aadgo* by letter or nottaesentorleft 
(or,him or them to or at hi* or their last known place of borinein 
or residence in the Colony of Victoria at a price of £4760 and 
allowed the said mortgagee Us eiecntors adniinlBtratora or 
anlgns one calendar month from the same offer being made 



his execotoTB admlniatratora or amigiu not exercise eitlier^of 
the laid option of purchsse and oomplete aiich pnrchase 
a* aforesaid during the aforesaid period and If the said 
leaae shall not have been otherwise sold by the mortMore 
their ezeontras adnduktiuors or assigns by tlie Slat day of 
August 1887. then tiie said mortgaoee his exacntors admlnis- 
-trators or assigns shall have the right and option to purehaae 



the lease subject, however, to the right of the said mortgagors 
their exeootorB admiDiatratora or aaaigoi during tuah remain- 
ing term of these preaeuts to compel the said mortgaijee his 
executors admioistraEors or aaalgns either to purchase Che said 
lease or to forfeit his right to do bo by giving to the laid 
mortgagee hia executors administrators or aseigns or his or 
their agent or ageiita in Melbourne, aix mootha notice in 
writing {so to do) but in the event of the said mortgagee bis 
enecutnra atlminietratora or asBigos eierciiing the ojiUon of 
purchase as nforesiid, the price to be paid-by him or them 
the said lease shall be the proportionate vaiue thereof on 



£liOOO aa the value of the said lease on the 1 at September, 
188S." 

By an indenture dated the 21$t Ma; 1690, Messrs. 
W. H. H. George and A, H. Gporge assigned to 
Messrs. A. H. George, John Marshall nnd James 
Gordon Haggart the residue of the term of the said 
lease for the sum of £50. Neither ibe option to pur- 
chase the lease during the period of aiz months from 
the Ixt of September 1888 nor the power of sale i^ 
the said lease Riven by the indenture of mortgage to 
the said mortgagors to sell such lease witliin the 
period from the 27th February 1887 to the SJrt 
August 1887 vae ever exercised nor wae any notice 
n under the indenture of mortgage to determine 
the plaintiffs right to purchase the lease. On the 
29th November, 1890, the plaintiff give notice to the 
detendanta that he would exercise his option of pur- 
chase but the defendsnte refused to carry out such 
purchnae and the plaintiff claimed specific [lerformanca 
of the covenant in the mortgage giving him an optioa 
to purchase and a declaration that the defendauts be 
ordered to assign the lease to him with all proper 
covenants on payment of the purchase money therefor. 

The defence was that the assignment of the lease 
was made with the previous licence and consent of tue 
lessor and with the plaintiffs knowledge and conour- 
rence. That the covenant in the mortage giving the 
plaintiB'an option to purchase was contrary to equity 
inasmuch as the efiect of it was to clog the equity (x 
redemption and give a collateral security to the mort- 
gagee in addition to the mortgage, that the covenant 
in question was void for uncertainty and further that 
the oovenant to sell the lease was not enforceable 
against the defendants as assigns of the lease. 

Mr. Neighbour (Mr. Topp with him) for the plaintiff 
referred the Court to E^her on Mortgagee Vol. II, 
p. p. 722, 723. 

Mr. Weigail {Mr. Htg^ns with him) for the de- 
fendants referred the Court to Taaker v. Small 3 My. 
and Craig, 63. 

Mb. Jdsticii Wkbb. — Messrs. William Henry 
Harrison George and Alfred Harlay George were the 
lessees under a lease dat«d the Slst of August 1863 of 
property in Collins-street, for the term of twenty-one 
years. On the 9th of December 1886 they borrowed 
£3,300 from the plaintiff giving as security for that 
sum a mortgage over the lease, which is in the ordi- 
nary terms and contains the ordinary covenants and 
provisoes. At the end of that mortgage was a dauae 
giving the mortgagee the option of purchase. I need 
not go into details of this clause for the purposes of 
my judgment as to how that option was to be exercised. On 
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the 21st of May 1890 tlie mortgagors assigned tbe 
lease to the present defendants omitting William 
Henry HairiGon Geoi^e, who is not now a defendant, 
the aetion having been discontinued against him. 
This action was brought bj the mortgagee against 
Willinm H, H. George, Alfred Harley Ueorge, M»r- 
ahall and Haggart to enforce his option of purchase. 
It was afterwards discontinued Hgainst William H. H. 
George and in discontinuing against him tlie plaintiff 
treats this action as one agninst the Assignees of the 
leoae only. It is evident that the view which the 
plaintiff han taken is that the action against the 
assignees of tbe lease without making tbe original 
mortgagors parties 13 sufficient. This clause to enforce 
the plaintiff's option of purchase is met by the defen- 
dants on three ground? mainly, though there is a sub- 
sidiary question with which I need not deal. First, it 
is said that the only contract giving the option of 
purchase is between the plaintiff and the two Georges 
■nd that, although, the present defendants were tbe 
assignees of the lease from the Georges with know- 
ledge and notice of the existence of the mortgage deed 
and its provisions, siill that option to purchase must 
be enforced against the parties to tbe contract, in 
other words that ther3 is no privity of contract as to 
the option of purchase between the plaintiff snd the 
preseot defendants. Under the circumstances of this 
case, in my opinion, that contention is correct ; but I 
do not by any means wish to be understood to imply 
that if a lease had been given with an option of pur- 
chase in the tease itself that option might not have 
been exercised by the assignees of the lease against 
the lessor. Here the lease itself contains no option 
of purchase, but by an independent document sn 
option is given. Then the assignee of the lease even 
if be took with notice of the option is not tbe one 
primarily bound by it, and the action to enforce the 
option to purchase would not primarily lie be against 
him. Therefore, this objection is good. The action 
in its present form is misconceived. It was right in 
the Grst instance, but it is not now in such a form as 
to entitle tbe plaintiff to recover. Tbe next objec- 
tion is that the price is incapable of being fixed and 
is ambiguous, and therefore, that the contract is void 
for unc«>rtainty. The provision as to price is " the 
price to be paid by him or them for the sud lease 
(ball be the proportionate value thereof on the date 
of said purchase by the said mortgagee his executors 
administrators or aasignB calculated from or npon the 
basis of L6000 as to the value of the said lesfe on the 
Ist September 1886." In my opinion, upon the prin- 
ciple of the maxim id cerium etl quod certum r»cld\ 
poUtt that is a perfectly valid clause. Tbe intention, 
as the reference to the date shows, was that as the 
lense became of leas duration and less valuable from 
an actuarial point of view so theprice should diminish. 
It is a mere sum of proportion — it a lease with 20 
years to run is worth L6000 how muoh is the same 
leaae worth with only one year to run. That objeo- 
tion, I think, cannot be sustained. Following upon 
that objection is another that the price ought to have 
been fixed before this action was bronght, and that 



the plaiutitt ought to have tendered tb& 
price so fixed. That objection is not raised 
in any way by the pleadings and I decline 
to entertain it. Another objection and the most 
material and substantial one b that this contract 
giving an option of purchase is void as clogging the 
equity of redemption and opposed to the principle 
" once a mortgage always a mortgage " There is no 
doubt that a mortgage transition must be a mortgage 
pure and simple snd that you cannot clogg it with any 
other dealing or transaction. You cannot stipulate 
that you shall have a bonus and the Court will not 
allow in a mortgage any contract that the mortgaged 
property shall become the property of the mortgagee 
in any event whatever. That was decided as lone 
ago as 1745 in a case reported in 3 Atkins 261 and 
that has continued to be the law as laid down by 
Courts of Equity from that day to this. This con- 
tract in this mortgage directly violates ttiat law. It 
does contain a provision that the mort^^oged 
property shall become the property of the mort- 
gagee in some events and therefore contravenes 
the above rule of law. Therefore this objection 
is a perfectly good one. The answer attempted to be 
given to it is that the mortgi^ee may deal with the 
mortgogorfor the purchase of the equity of redemption,, 
and it is said that if he may so deal the day after the 
mortgage is entered into he may so deal on the day and 
at the time the mortgage is given and that the dealing 
may be put into the instrument of mortgage. In ray 
opinion he may not so deal as an element for the con- 
sideration in the mortgage. If there is a perfecUy 
valid mortgage and a contract is afterwards entered 
into for the sale of the mortgaged property the mort- 
gage relation is terminated and the psrties become 
vendor and purchaser instead of mortgagor and mort- 
gagee. But if it is part of the original mortgage 
transaction the parties otmtinne at the same time in 
the relation of mortgagor and mortgagee and in the 
quaei relation of vendor and pnTohoser and that ia- 
what the law does not permit. As ,to the question 
whether the notice given to Messrs. George and Geoige 
is good I think it unnecessary to deial with that. 
Judgment will be for tbe defendant with ooebi 

Solicitors for plaintiff Wiaatoould Gibbf dk Witeujouldr 
solicitors for defendants Braham S Pirani, 

Before Webb J. 



Moors v. Wkbal Btjebkbbno Tim Muting Co. No» 
Liability. 



Sept. 8th. 

Sale offorteUed »Kare» — Companies Act 1890 «.s. 

The adi)ertii«nienl adverfitinff the time when the eaK 
on shares in a ooTJvpanj/ vnll be payable must be pub- 
lished a reasonable time b^ore the call is payable 
and a call which has onb/ to be advertised in Jfs^ 
bourne and is payabU in Melbourne is reasonably 
advertised if seven days notice is given. 
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Every thare in a comjmny it liabU to pay caUt attd if 
tharss lying in the hands of a company are after a 
call hag been made but before it luu become payable 
told to a pv/rehaaer aiiek pwreltater ie liable /or the 
caU when it becomes due. 
There u no provision in the Companies Act which pre- 
vents directors of a company after an abortive sale 
<if forfeited shares from ordering and holding afresh 
sale. 

The plaiDtiff in this action was originally a holder 
of shares in the defendant company, which were for- 
feited and sold for nonpajDieab of calls, and this 
action was to set aside the forfeiture and sale and in 
the alternative sought the redempbion of the sliaree. 
Prior to the 19th cd! Juae 1890 a number of shares 
in the defendant company had been forfeited for non- 
payment of the first call, and on the 28th of June, 
1890, these shares were sold and the plaintiff pur- 
chased 16000 of them. On the 19th of Jane prior 
to the purchase of the eharea by the pUintiff the com- 
pany made a second call which became due and pay- 
able on the 9th July. On the 2nd of July a notice of 
this second call payable on the 9bh of July weis pub- 
lished in the Aryue newspaper and in the Govei^ment 
Gaxatte on the 4th July. The plaintiff did not pay 
this second call and accordingly 14 days after the 'Jtfa 
July the shares became forfeited. These shares of 
the plaintiff were then advertised in the Argiis on 
the 8th August and in Che Age on the 15th August 
for sale on the 26th August. This sale was postponed 
by the mamucer of the company till the 6th Septem- 
ber, but the shares were not sold od that day either. 
Then on the 16th October Uie shares were a^ain 
ndvertised for sale on the ^Sth October and on that 
day the plaintiffs and a number of other shfires were 
put up for sale and purchased for the oomi>any by the 
directors and the plaintiff now sought to recover back 
these shares. 

Mr, Ctuaen for the plaintiff : The call was invalid 
in that it was not duly advertised or even if the call 
was good the shares could not be forfeited for non- 
payment of it because it was not duly advertised. 
The notice should be given a reasonable time before 
the call is payable, and this is not a reasonable notice. 
It is also sabmitt«d that these shares were not hible 
to this call. At the time the call was made the shares 
were in the hands of tlie company, and shares in the 
hands of a company are not liable to calls, buing of 
the plaintiff is not liable for anything that has been 
done prior to his purchase, he was entitled to hnve the 
shares free from any liability. Further, the sale, 
when it did take place, was abortive. The directors 
had no power to make a sale aftei the postponement 
of the prior advertised ssle by the uiauager had lapsed, 
See section 7 of Act No. 742 and ss. 65, 56, and 118. 
sub-sec. 5 of the Mining Companies Act 1871. 

Mr. Weigall {Mr. Topp with him) for the defendant. 
— At the time the call was payable the plaintiff was 
the owner of the shares, therefore he is liable. Though 
the Act limits the power of the manager, as to post- 
poning sales of forfeittMl shares, it dues not in any way 
limit thn power of the company to dispose of forfeited 



shares. King's Birthday Coy. v. Jack, 11 V.L.U. 197, 
confirmed by Uaddoiv v. Duke Co., 13 A.L.T. 4. 

Mb. jDaTiOB Wbbb. — This is au action by a former 
shareholder in the defendant company seeking to set 
aside a forfeiture and sale of shares, and to be rein- 
stated as a member of the company, and in the alter- 
native seeking to redeem these shares. The sliares 
were purchased by the plaintilf whe:i they wore sold 
by the directors us forfeited sluirea for the tion-pay- 
meiit of the first call. Before the plaintiff purchased 
the shares a second call had been ma^e ; that call was 
payable on the dth of July, which was after the plain- 
tiff had purchased, he having purchased on the 28th 
of June, and having been registered on the 30th Juue. 
The cull due on the 9th of July was not paid by the 
plaintiff, and 14 days after that date these shares 
would l)ecome forfeited by virtue of the Act in that 
behalf. Then, on the 8th August in the Argus and 
on the I5th August in the Age, these shares were ad- 
vertised for sale uo the 26th August. After the time 
appointed for the sale the minager oi the company 
inserted a notice postponing the s.ile until the 6th of 
September. Kothin^ was done Oti that day, but on 
the iGth October the shares svere ag.iin advertiaud for 
sale on the 25th October, and on that day they were 
sold. The plaintiff attacKS this transaction first on the 
ground that the call made on the lllth June was in- 
valid, because it was not duty advertised, or even if 
the call was good the shares could not be forfeited lor 
non-payment of that call because it was not duly 
advertised. Now, the call was made on the 19bh of 
June, and it was payable on the dth July, 
it was advertised in the Argus on the '2ud July 
and in the Government Gazelle on the 1th. There is 
no provision in the rules of tiiis company as to how 
calls are to be advertised. Section 50 of " The 
Minittg Companies Act 1871 " provides : 

" When a call shall have been miule notice of the <!ay when 
it will tie payable und of the place fur L^ie payuienC thereof 
shall be publiativd in the QtuviL'- in a, daily uowapiiipar pab- 
lished Ui Mulboarne and in one or more papers circulating In 
the locality wherein the registered office of the cumpuiy shall 
be situated." 

No time is fixed then, and I agree with the argument 
for the plaintiff that the advertisement when a call 
will be payable must be published within a reasonable 
time betore the cull is payable. It would not serve 
the purpose for which this Act was intended if the day 
before the call was payable il was advertised. Then 
it becoiui B a fact for me as ajurv to consider whether 
this call was duly advertised. Tlie registered office of 
the company is in Mell>ourne, the directors are in 
Melbourne, and I find tlmt the advertisements 
of this call being on the 2ud of July in the 
Argus and Age and on tlio 4th of July in the 
Oovemment Gazette were published i refisonahle time 
befoi'e the time of payment ol' the call. It is imma- 
terial that the company's operations were being car- 
ried on at Broken Hill; the Act only requires the 
call to be advertised where the office of the company 
is. A call which has only to be advertised in Mel- 
bourne and is payable in Mell>oume is reasonably 
advertised if seven days' notice is given. Then it is 
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said that the plftintilT is not liable because the cull 
was made at a time when the sliarea were lying in the 
hands of the company before the plaintiff bought and 
that shares in the hands of the company are not liable 
and therefore coald not become liable when sold to 
him. In my opinion every share in the company was 
liable to pay calls. But the clrcunistnnce that the 
shares ware held by the corap^iny ii a nwson why the 
company sliould not put its hiiiid into one pocket 
merely to pay mone_v into the other. There would be 
no sense in such a proceeding, but the shares qua 
shares were liable and therefore the call being payable 
after the plaintiff had hecome registered, he was liable 
for the payment of thiit call. A third objection is 
Uiat the sale of these shares was invalid becnuse they 
had been advertised for sale un the 26th August and 
were not then sold but that sale was purported to be 
postponed to the 6th of September, and they were not 
then sold and they were only ultimalely sold on the 25th 
October. Thepluintiff'scrmtentioa 00 this point is that 
once the shares were advertised for sale, wliether they 
were sold or not no other sale could ever take place. 
I do not think that that is a correct construction of 
the Act or it would be one extremely inconvenient 
and utterly unworkable in the mflnagement of com- 
panies. The directors of a company have power to 
sell forfeited shares, it is their duty to sell them and 
suppose a time is fixed for the sale and they cannot be 
sold the directoi-s' duty does not cease, neither are 
they compelled to purchase them for the company. In 
my opinion directors have full power to appoint a 
second sale and that second sale gives a shareholder 
further time to come in and redeem the shaies. I 
think that the sale that was held was perfectly r^uJar 
and was not a postponement for more than 14 days of 
the original sale. Thnt provision in the Act for so 
postponing a sale is a power given to the manager and 
by no means prevents the dirt'ctors after an abortive 
sale from holding a fresh one. Fur alt these reasons 
plaintifl''s case had failed and judgment will be entered 
for the defendant with costs. 

Solicitors for the plaintiff Critip and Cameron. 

Solicitors for the defendant, CaUAerl, UamilUm 
Wynne and Co. 

PROBATE JURISDTCTIOH. 



(Before a'Beckett, J.) 

In tat. Estate of Hector and Haroabbt Munrob. 
October 22nd- 

/» re the eetatesoj Hector and Margami Munroe where 
there m no one KUtithd to a giant aj adminittration. 

Tlis Court will not grant adminintration of an estate 
during t/te mitioritg of an infant to peruana not en- 
lUUii, though Uiey be near relaliven of the infant 
unlegii it be »funon that it teould hejor tli« dear 
benefit of tlie in/ant tfiat the grant should go. 
These were two applications each for the grant of 

adminittration during the minority of an infant to 



persona, who, though near relatives of the infant, were 
not entitled to administer. 

Mr, Haye* speared m support of the applteatiotis. 
Cwadvtdi,. 
October «9Ul 

Mb. JcsTiCK a'Beckett. — In each of<these taws 
application has been made for the grant of administca- 
tion during the minority of Hector Crofton Monroe, 
now 17 years of age. Hector Munroe, his fadier 
died intestate in November, 1875, leaving Margftret, 
his widow, and two children, Hector Orofton ami 
Alexander. The widow administered, and died intea- 
tate in July, 1891, not having fully admioiBtered the 
estate. Alexander died under age. Under the ittther's 
intestacy Hoctor CruFton Muuroe is entitled to -pro- 
perty valued at £1,211, and under the motber'e to 
property valued at £1,300. In both appliaataons the 
interest of Alexander, the deceased's brother, is troated 
as if it had never existed, and no administrattoa to faia 
RstrHte was necessary, because the beneficial iaterest 
passed to Hector Orofton, partly through his mother 
and partly in hie own right. The applications I have 
now to deal with are substituted .for others which 
failed. In the first instance it was proposed tiiat the 
Trustees, Execntont, and Agency Oompanj Limitod 
should administer both estates. Mrs. GMnpbell, a 
paternal aunt, appointed the company to adminiater 
the father's estate, and Mrs H'Bae, the maternal grand- 
mother, appointed the company to administer the 
mother's nstute. Application was made to Mr. Jtutioe 
Webb for administration to the company, and was 
refused, because neither of the persons who nominated 
had any right to administration. Thei«npon these 
nominators apply for administration to themsdves 
instead of to the company on beh^f of the infant, aud 
as the applicants have no rights of their own I have 
to consider whether it would be benetieial to the infant 
to grant the applications. Amongst other cironu- 
stauces affecting my discretion is the fact that in each 
case I am a^ked to sunctJDn the administration bond 
being entered into by an incorporated company. This 
means that in eaoh case payment will have to be made 
tu the company. AltJiungh by the rules such a pay- 
ment is not to be allowed to the administrator, I have 
little doubt that here the payment would be at Hie 
infant's expense. I do not suppooe that his pnod- 
mother or his aunt intends to make him a present) ef 
the amount which she will have ta pay when be oones 
of age. Each would hand him over his money less 
this deductioii, and it is not tikel} that he would begin 
life by bringing actions against his nearest relations 
to recover wliat they had paid for him. Another fact 
to be considered is that property to the value oC£l, 101 
in each estate consists of a half share in laod, which 
was vested in the infant's mother, so thnt two adminis- 
trators w(mld have to concur in selling or dealing wfli) 
one piece of land. It would obviously be deairahle 
that the same person should have oonbrol over both 
shares. Another circumstance to be considered is 
that tK>th applicants are married women, one livit^ at 
Bii^hmond, and another at Traralgon in Gippsland, -and 
that oue of them is so iUiterat« thatahe caaito* mite 



VrfVXIII. 



THE AUSTRALIAN IiAW TIMES. 



KOTW OP CABm 



111 



MATsball together mw the mannger of the bank at 
Lfttrobe, told him whot had been arranged betwwn 
them, and asked him to accept Marshall as the bank's 
debtor in lieu of Wnkeham, and diBcharge the latter. 
The manager ronaented to do so conditionnlly upon 
Marsh&ll oHl-aininK a guarantee. Subsequently the 
mauager bbw Botiney, explained the proposed arrange- 
ment to him, and Bontey ('ons*'nfed to become Rurety 
for Marshall, and agreed that until he did so the 
guarantee for Wakehain was to continue. Steps 
were thpn tiiken to give effpct to the arrangement, 
but instead of WakehHrn conveying the properties to 
Marshall subject to the mortgae^s to the bank as had 
been agreed, the bnnk required those mortgages to be 
discharged, a cinveyance from Wakeham to Marshall 
to be executed, and a new mortgage to Iw given by 
Marshall to the bank. Wakeham and Marshall con- 
sented to this, and the deeds were exK'nted on Febru- 
ary 6, 1891, but no guarantee was given by Bonney 
respectof Marshall, and on April 12 Bonney died. 
The mortgage from Marshall to the b%nk wbb for 
L2,400, but Marshall received no money. It was 
cont«Dded on behalf of the defendants that the bank 
having diachai^ the mortgagee, the guarantee has 
become inoperative, that the bank has released the 
surety by accepting payment from Wakeham, and that 
no moneys are now due. The bank contends that al- 
though it has by its reconveyances discharged the 
mortgaged lands there is still something due from 
Wakeham in respect of which they can claim against 
Bonney. It was also contended for the defendants 
that there has been a " novation," To constitute a 
novation by substitution, the intention of the creditor 
to discharge the first debtor and to sccept of the 
second in his stead must be perfectly evident. I am 
quite satisfied that the bank had no intention oF dis- 
cliarging Wakeham and his surety Bonney, and ac- 
cepting Marshall alone in their stead. The evidence 
of the manager and Marshall shows that the consent 
to the arrangement between Wakeham and Marshall 
was conditional upon Marshall obtaining a guarantee, 
and in all probability it Bonney had lived the guaran- 
tee would have been given. Thp intention of the 
iMink to still treat Wskeham as its creditor, and also 
hold Bonney responsible in resjiect of him, was shown 
by the condition to which Bonney agreed, that ■he was 
to remain liable under the guarantee for Wakeham 
until he gave one for Marshall. Moreover, Wake- 
bam's accounthas not been closed, but still stands to 
his debit in the books of the bank. I think, therefore 
tJiat it is donbtful whether there has been a novation. 
But be that as it may, the bank on the 6tb February 
absolutely extinguished Wakebam's liability and de- 
clared l>y its deeds that all moneys due to it under 
the mortgages had been paid, and those mortgages 
more than covered the overdraft. The bank is 
estopped from taking up any other position and no- 
thing being due by Wtdceham, no claim can be made 
against his surety. The plaintiff Bank further con- 
tended that by terms nf the guarantee they were at 
liberty to discharge the original debtor without aR^ecb- 
ing tJie liability <^ the surety, but I am ig9luied to 



hap. DMue, Takii^ all these foots together there 
is nothiag now before me to comniend the apjili- 
cations as beneficial to tbr infant. If no other 
meana of obtaining administniiion presented 
themaelvw the Court might be constrained to 
accept two ineli^ble af^oants instead of one who 
woa eligible, but the office of cur:itor of intestate 
estates 'affioids a simple and cheap way out of the 
dittcnl&y. The commiation of L2 per cent, payalile 
to the curator is the only charge in addition to the 
proliote duty payable in any case. Thi$ relievea the 
cstotM from all charges for entering into administro- 
tiou bonds, and from claims which the administrators 
would be entitied to ma^e for commission. The cura- 
tor has the powers and discretion of on ordinary 
administrator as to investment and maintenance on 
behalf of an infant, so that in a simple case like the 
preseiit bis administration is prima facie preferable. 
The «aM is cleaily within the act, as no person 
" entitled" is ready to take the grant. The present 
applicants are not entitled, though the Court could in 
its disoreti«n make the grant to them. For the 
rMMOB already stated, I deotlne to make the grant on 
tba facto DOW before roe. If it can be shown that it 
weald be disadvantageons to allow the curator to 
adttinister, or tJiat granting the present applications 
would not involve the inconvenienoe and expenne 
wkish I anticipate, and would secure advantages not 
diaokwed in the prenent affidavits, the appUcatii>ns 
my be renewed. 

Proetora AUmbonmgk, Nvnn and Smith, 

IN THE SUPREME COURT OF TASMANIA- 

August 1891. 

IN BANCO. 

CoHHERCiAL Bank v. .Iokes and Arotkkr. 

Gvmraml»e—'rel«aiK Ay deed of principal d^tar — a* to 

liabHittf offfvtirantor. 

At the trial the Bank obtained a verdict for L500 
and jiitereiit, leaw being rerervrd to the defendants 
to move to set aside such verdict nnd to have j'uilg- 
nM&t entered for the defendants. The court was ac- 
cotdiB^y moved pnrsvant to the leave so reserved. 

Jhifftiatxm : — for defendants. 

TAa AUomtj/ Genrral : — for the plaintiff bank. 

Ha. JoeTios Dodob ; — In this notion the plaintiff 
ccinpany obtained a verdict for L600 and interest 
againat the delendants, as the executors of James 
Bomaf, upen a continuing guarantee given by 
B pwu y to Becnre advances to be made from time to 
tiB>e<toOt A. Wakeham. Leave was given to thi 
deleadMMaat the trial to move to set aside the verdict 
(m-p^tSYflSerred, Wakeham had given mortgngea 
to tiie bank to cover his orerdmft, and in Octolier, 
ISd^K whea bii indebtedness to the hsnk amounted 
to L:£,390,' b« agreed with A. J. Marshall to convey 
to Ihbi all his interest in the properties mortgaged to 
the bftsk «ufajeot to tbc mortgages. Wakeham and 
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think thiit a closer examiti&tion of the langungf used 
will show that the right given is limited to discharge 
in respects of hills of exchange, ptc., (i 
guarantee), so that if there was nnvthing due to the 
l«nk oil Wakeham's account his dist^harge witliout 
reserve of remedies would extinguish the liability of 
his surety. Ui)wevRr, I do not decide the case upon 
this point. The documents of the 6th February, and 
the mode of giving effect to the arrangement betw 
the parties create the plaintifl's chief dilBcuIty, and it 
is upon them that I have formed my opinion. The 
rule to set aside the veniict for jilaintiff company, 
and io enter it for the defendants, is made absolute 
with costs. 

The Chief Jdstics : His Honor, who tried the 
case, and is consequently more converaant with its 
facts than I am, has fully stated them. The case 
presents itself to me this way. Wakeham was in- 
debted to the bank for an overdraft ; his debt was 
spcured bv mortgagp from him of certain lands to the 
bank, and by a guarantee under the hand of Bonney. 
Marshall was wiUing to lie substituted for Wnkeham 
as the bank's debtor if Wakeham would transfer to 
him the land mortgaged to the bank. The bank was 
willing to accept Marshall ns its debtor in place of 
Wakeham, and Bonney was willing to become surety 
for Marshall in lieu of Wakeham. Accordingly to 
give effect to this arrangement, on the 6th February, 
1891, first, in consideration of L2,400, the amount of 
the debt then due by Wakeham to the bink having 
been paid, the receipt whereof the bank acknowledged 
the bank conveyed the niortgiiged lands to Wakeham 
absolutely discharged from tlie mortgages. 2. Wake- 
ham conveyed the same lands to Marshall in con- 
sideration of the sum of L2,400, 3. Marshall mort- 
gaged the same lands to the bank for L2,4O0 and 
covenanted to pay it. The bank thus took MarshaH's 
mortgage and covenant in lieu of Wakeham's mort- 
gage snd covenant for the payment of the debt of 
L2,400. By this transaction, which is in substance a 
" novation," the debt due by Wakeham to the bank 
was extinguished. The hank could no ionger sue 
Wakeham for the L2,400 debt due to it, for that had 
now become the debt of Marshall, It is said ttiat 
iJonney approved of the transaction, and promised 
that he would become surety for Marshall to the 
bank, and that until he did so his guarantee for 
Wakeham should continue. Bonney died in April, 
1891, but no iiew guarantee was given by him before 
his death, and a guarantee must be in writing. The 
guarantee sued on then was a guarantee for a deht 
due by Wakeham to the hank, but thnt debt was 
extinguished by the transactions of the 6th February, 
1891. To use the language of Pnthier. " The surety 
is discharged by novation of the debt ; for he can no 
longer he hound for the first deht for which he was 
surety, since it no longer subsists, having been ex- 
tinguished by the novation ; neither can he be bound 
for the new debt into *hich the first has been con- 
verted, since this new debt is not that debt for which 
he became bound." I concur in the opinion that the 
executors of Bonney 9re not liable on the guarantee I 



for Wakeham. The special provisions of the guaran- 
tee do not embrace the esse wliicli has arisea 

Mr. JuariCB Adahs : "I have given full con- 
sideration to the evidence taken, and to the deeds 
rofenjd to st the hearing of this case, and as the facts 
liave been stated by the learned Judge who presided 
at the trial, it is unnecessary for me to go over the 
ground again. The conclusion at which I have 
arrived is that no new guarantee was given by the 
late James Bonney to the bank in substitution for his 
guarantee for Wnkeham's overdraft, and that aa the 
hank, during Bonney's lifetime, gave Wakeham a full 
receipt for all money advanced to him, Bonney's 
representatives are not liable to the bank on this 
guarantee he had given for such advances." 

COHHBRCIAL BaKK V. JoNES AND ANOTHER. 

Sept. 25th 1891. 

Application /or leave to appeal to Privy Council — 

CharUr nfJuslic. 

The Attorney General moved txparte for leave to 
appeal to the Privy Council. CA, V. 

The Chief Jcsticr : — This is a petition for leave 
to apieal to the Privy Council from the judgment of 
this Court, and that execution may be stayed. This 
action was brought by the plaintiS bank against the 
defendants as executors of one James Boouey, 
deceased, upon a guarantee given by Bonney during 
bis life time to the bank, and the bank claimed £600. 
Upon the case coming on for trial the jury found a 
verdict for the bank of £500 and interest subject to 
leave being reserved to move the Court to enter a ver- 
dict for the defendants on the ground that the 
testator's guarantee had been discharged by the action 
of the bank. The question thus raised was argued 
before the full Court, and the Court ordered judgment 
to be entered for the defendants. It is against this 
judgment that the plaintiff petitions the Court for 
leave to appeal to the Privy Council, and that execu- 
tion may be stayed pending the appeal. The charter 
of justice empowers any person to appeal to the Privy 
Council from any judgment of this Court, pronounced 
in respect of any sum above £1,000. Such person 
must, within 14 days, apply to this Court for leave to 
appeal to the Privy Council, and the Court is to im- 
pose such terms as to security for costs staying execu- 
tion, etc., as may appear to it moat consistent with 
real and substantial justice. The charter also reserves 
to the Privy Council power upon the petition of any 
person aggrieved by any judgment of this Court to 
admit or refuse his appeal upon such terms as the 
Privy Council deem meet. This Court can therefore 
only grant leave to appeal where the subject matter 
(if money) amounts to £1,000. The amount in this 
only £500, or thereabouts, and this Court has 
therefore no jurisdiction to grant leave to appeal. 
The counsel for the plsintifi then stated that special 
to appeal would be applied for from the Privy 
Council, and asked for a stay of executitm in the 
meantime. The execution would be for the defendants' 
coats. The circumatances under whioh La cit^ de 
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MoDtreal and Lea Eoolesiastiques da Siinniture de St. 
Sulpice de Moatreal 14 App. Co. 660, and the terms 
on which (re Skinner L.R. 3 ; pc. 466 the Privy 
Coancil will grant such leavt; are to be found stated 
in the reports, bat I cannot find that in any cose 
where the Supreme Coart has not had jurisdiction to 
allow the appeal, because the subject matter is below 
the amount to which its jurisdiction to grant appeals is 
allowed, such Court has attempted to stay execution 
or impose terms upon the litigants. I hsve looked 
through the digests of the cases decided in the neigh- 
bouring colonies, and can find nothing in support of 
the application on behslf of the bank that execution 
shall be stayed, pending a petition to the Privy 
Coancil for leave to appeal in a esse in which this 
Court cannot- grant such leave. The case of Overelt t. 
Robertson, in the year 1869 in this Court, would tend 
to show that the Court thought that such a course 
might be taken, bat the proooedings in that case were 
abandoned, and the case is one that cannot be relied 
upon BB a precedent. 



Sbsblt v. Bcbskll. 



DamageK- — Reduction ofdaviagea. 

Action for not trans/erring certain ghares — Afeamire ot 

damaqet. 

This was an action brought to recov»-r L1,000 for 
the non-transfer of an interest in a certain Mining 
Company, and in which action thn plaintifi obtained 
a verdict for £100. The defendant subsequently 
moved to reduce the damages to £50. The facts are 
set out in the judgment. 

Mitchell for defendants. 

Psrkina for plaintifi. 

On Aug. 21st the following judgment was given ; — 

The Chief Justicb. — This is a motion on behalf of 
the defendant to reduce the damages from £100 to 
£50. Upon the argument the application for a non- 
suit was abandoned, and the question was confined to 
the redaction of damages. The action was brought 
(1st) for breach of contract by the defendant in not 
transferring to the plaintiff a share in a certain mine, 
for the purchase of nbich the plaintiff had paid the 
defendant the price; and (2nd) in trover, for the 
wrongful conversion of the scrip of such share by the 
defendant to his own use. The jury found a general 
verdict in favour of the plaintiff, wiUi damages £100. 
The jury assessed this as the value of the share at the 
time of trial if the action had been brought within 
a reasonable time after the breach of contract. They 
aJso assessed the value of the share at £60 at 
the date of the breach of contract, and £1,600 
at the date of the trial. The plaintiff had pre- 
viously moved to increase the damogesfrom £100 
to £1,500 on the ground that the basis upon 
which the damages should be estimated was the 
value of the shore at ike dale of the trial. This appli- 
cation was refused, and the defendant now moves to 
reduce the damages to £50 on th« ground that the 



"alue of the shsre at the time of the breach of contract 
is the correct measure of damages. Upon the rale 
coming on for argument counsel for the plaintiff con- 
tended that the verdict being a general one, it iiicluded 
the count for trover, and that upon that count the 
jury would not be bound by the ordinary rules as to 
damsges applicable to a brench of contract to deliver 
goods or shares. The ca«e of Chinnery v. Vial, 29 
L.J., Ex. ISO, seems to dispose ^of this contention. 
That was an action — 1st, for not delivering certain 
sheep ; and 2nd, trover for the sheep. The question 
of damage under the count for trover was raised as in 
this case. The Court held that the measure of 
damages was the same as in action for breach of con- 
tract to deliver ; the Court went on to say, " The 
principle deducible from all the authorities is that a 
man cannot, by merely changing his form of action, 
vary the amount of damsge, so as to recover more 
than the amount to which he is really in law entitled, 
i.ccording to the true facts of the case and the real 
nature of the transaction." The cate, therefore, 
resolves itself into the question what is the true mea- 
sure of damages where the plaintiff has paid his money 
to the defendant for the purchase of a share in amine, 
and the defendant has either neglected to purchase, or 
to transfer when purchased. First it is clear that the 
plaintiff may elect to avoid the contract as violated, 
and to sue for the recovery of the money he has paid 
with interest ; or secondly, he may hold to the con- 
tract, and sue for the damage he has snstHined b; its 
breach. The plaintiff has in this case adopted the 
latter course, and the question is by what measure of 
damages he is to be compensated. The law as to 
damage for the non-delivery of goods sold by the seller 
to the purchaser is calculated upon the difference be- 
tween the contract price and the market price at the 
time for delivery, if the goods are not paid for, and if the 
price has been paid the purchaser is entitled to recover 
the full market value at the time appointed for 
delivery. Bat it was contended that a different mle 
prevails upon the sale of shares, and that in that case 
the market value of the shares at the date of trial is 
the basis of the measure of damages. For this conten- 
tion Owen V. Routh 14 C.B. S37, is cited, and also the 
t«st of Addison on Contracts 954, which says that this 
lootdd seem to be the rule. The case of Owen v. Routh 
was argued on one side only, and that argument con- 
vinced both the opposing counsel and the Court, but 
that case related to the loan of shares, and the ail- 
ment expressly recognises the distinction between a 
sale ood loan of shares. In Shaio v. Holland, 15 M. 
and W. 136, which was an action for the non-delivery 
of shares on a given day, Parke, B., says; *' With 
respect to the amount of damages I was at first dis- 
posed to think that this was like the case of an action 
for not replacing stock (i,e. lent) in which the measure 
of damages is the difference of price between the day 
on which it ought to have been replaced, and on the 
day of trial ; but upon consideration I think it more 
resembles the case of an action for the non-delivery of 
goods." Leake on Contracts, p. 1,058, says the some 
rule as to damages applies to a sale of shares as to a 
sale of goods, but distinguishes a loan from a sole of 
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BhftreB or stock as to damageB. Sedgwick, on damages, 
p. 311, Bays, " Actions for the non-delivery of railway 
abar«8, pnrraiuit to a contract for sale, are to be distin- 
guiihed from actions for not replacing borrowed stock, 
and in the former class of oases the narket price on 
tbe day when the contract of sale is broken, instead dS 
that on tbe day of trial, is fixed u the standard for 
the oomputation of damages." He adds, " In the 
Engliah Common Fleas it was lately held that pay- 
ment in advance did not affect the mle in such a cose." 
The case referred to is Loder and KekuU 27, L.J. C.F., 
27, which is the latest authority. In that case the 
price of 100 casks of tallow was prepaid ; tallow of on 
inferior deacnption was delivered, and tbe question 
arose whether in calculating the damage the value of 
tallow at the date of the breach of contract or at tbe 
date of the trial was to form the baaia of calculations. 
The Court said, " We think that tbe pre-paymout 
cannot be taken into consideration in apportioning the 
claims, and that the true measure of tbe damages 
would have been (if there had been nothing else in the 
oasa) the ditference between the value of tallow of the 
qoality contracted for at the time of the delivery, and 
Uie v&lue of the tallow then actually delivered." Pre- 
payment, therefore, does not affect tbe general mle as 
to tbe sale (rf goods, and S/mw and BoSatid is a direct 
authority that tbe non-delivery of shares sold stands in 
the same position as to dama^^ as tbe non-delivery of 
goods sold. The authorities show that there is 
ferent rule for damages in tbe cose of the breach of 
contract for the loan of stock or shares. The two 
cases iu the Sapreme Court of Victoria, cited by 
counsel for the plaintiff are esses in whidi mortgagees 
of shares improperly disposed of them, and the rule 
applying to the loan at shares was held applicable 
their case. In both cases the shares were delivered to 
the defendants upon a trust wliich they violated : and 
in the latter one, Amoretty v. City of M^hawrM Bank, 
3 Austn. LJ. 171, Mr. Justice A'Beckett says : — 
" fUements of trust and contiuit have to be considered, 
which are not present in ordinary actions for the con- 
versioo of goods, which justify the adoption of a dif- 
ferent measure of damages." In the present case there 
isoniytiie ordinary contract to purchase and transfer 
sbaies, and nothing to take the case out of tjie ordi- 
nary rule ; that the damages, the price being prepaid, 
are the value of the share at tbe date of the breach of 
oontraet, and this has been assessed at £60. Tbe rule 
most bo made absolute, as, bowever, the more im- 
portant part of the rale for a nonsuit was abandoned 
by tbe defendant, and as the case appears to bear 
hardty ofion the plaintifi^ we make the rule abaolntv 
witbeut coata. 

/(■tioea ]>oDDB and AsAM concurred. 

SUPREME COURT SITTINOa 

(Before MoleswortJi J.) 

Pbkbiskmt, btc^ of Dahdinomo v. SxTirr. 

Nov. 12tb. 

Onlertormim»—Loeai(JovgmmmtAct\B90,8. 288 — 



SaUi — Demand/or pojftnenl—A demand under »«, 
288 ofUui Local Government Act 1890 may be su^ 
oienliy jnade by tending it through the poet. 
Order to review. 

The complainaats were tbe president, councillors, 
and ratepayers, of the Shire of Daodenong, and the 
defendant was one Michael Devitt, and the proceed- 
ings had been instituted to recover payment of £46 
10a. rates due by the defendant in redpect of certain 
premises at Cheltenham. At the henring tbe collector 
of rates, inter alia, stated that he posted to the defen- 
dant an assessment notice which contained in addition 
a demand for payment. The envelope was addressed 
" Mr. Michael Devitt, Post Office, Cheltenham f the 
tter was not returned. Mr. Michsel Devitt, (the de- 
fendant) stated that he never received an assessment 
notice which contained a demand for payment, that 
bis address was " Michael Devitt, Cheltenham." Tbe 
JQsUces made an order in complainant's favor." 

At the hearing befori> the magistrates the origioal do 
mand in writing was not put in evidence ; no notice to 
produce the same had been served upon tbe defendant. 
Tbe magistrates, nevertheless, admitted tbe evidence 
of the rate-collector, as above stated, although objected 
so on behalf of the defendant. The ground, so far at 
is material to this report, upon which the order to 
review was obtained was as follows : — " That no 
demand in writing for the payment of the rates sued 
for was proved at the hearing as required by law." 
Mr. liennittoun Wood moved the order absolute. 
Mr. Donovan showed cause. A demand for payment 
of rates may be sufficiently made through the post. If 
it be proved that such a demand was posted it will be - 
presumed to have been delivered in the ordinary 
course of post, such presumption may be rebutted by 
evidence that it was not delivered ; that is a fact for 
the justices to determine. E. v. O'Brien, 3 W. W. and 
a'B. (L) 54 ; McKemie v. Shire of SvMn UiU, 4 
V.L.R. (L.) 299 were cited. 

Mr. I>vn,ni»loan Wood. — The juatioes admitted 
secondary evidence of a document essenti-U to the com- 
plainants' case, although no notice to produce the 
same had been served upon the defendant ; the objec- 
tion was taken before the justices and should have 
been rt^Hrded as fatal. 

MoLiawORTH, J.— The order most be diacbar^ied 
with costs. 

Solicitors, for complaioauts, BvM \ for defendant, 
FotU, 

(Before Molesworlh, J.) 



Nov. 20. 
Stents Aa 1690, ».». 93, 94— Zamo. 
Option to purekate — trantfer. 
A leaie containing an option to pwdtatt u not a 

" transfer " viitkin the meaning of a. 94 of the SlangM 

Act 1890. 
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Applications to the courts under Bectlons 71, 74 
luid 115 r.f the Stamps Act 1890, by a person disBatiB- 
fied with the ruling of tbe Collector of Iinpoats. 

Th« esse slated by tbe Collector of Imposts was as 
folloTs : — 

1. On the 5th June 1891, one Thotuna Shields, of 
Heatherton, in the Colony of Victoria, graKter, (there- 
insfter calJed the lessor) being the registered proprie- 
tor of an estate in fee simple in all those pieces of land 
being Crown Allotments eto., containing in &tl 1672 
acres 3 roods 35 perches leased tbe said land to one 
William Macaaley of Emu Fluns in the said colony, 
grarier (thereinafter called the lessee) for the term of 
9 }rears from tbe lltb May 1891 at tbe yearly rental 
of £1089 ie Od. 

2. Tbe said lease contains a ooveoant that tbe lessee 
diall upon giving dz months' notice in writing to tbe 
lessor at any time during the said term have the 
option of purchasing the said premises at the price 
sum of £5 per acre. 

it. The Collector of Imposts was required by the 
solicitors acting for the parties to tbe lease to express 
his opinion under the 70th section of the Slampt Act 
1890 as to whether any and, if nny, what amount of 
duty was chargeable on the said lease. 

4. Tbe Collector of Imposts was of opinion that ii 
asmnch ns the lease contained an option of purchase 
of the property leased for a stipulated sum the instru- 
ment was chargeable with duty under the 91th section 
of the Slaimpt Act 1890 upon the sum agreed to 
paid by the lessee in the eve.it of his exercising 
option of purchase, namely, £5 per acre for 1672 acres 
2 roods and 35 perches and which computes £8363 
lis 10^ and be acu>rdingly asfessed the duty at £41 
15b being the duty computed on £8360. 

6. The said solicitors thereupon and pursuant to tbe 
said Act paid the duty so assmeed and being dissatis- 
fied with the said aaseesment required him (the cxA- 
lector of imposts) to state and sign a case setting 
forth the question upon which his opinion had been 
required and the assessment made by him, and he has 
therefore stated and signed this case. 

Mr. Irvine in support of the application. The lease 
cannot be deemed a transfer within tbe meaning of 
section 94 of tbe Stamp Act 1690;" the lease which is 
contemplated by that section contains two things ; 
1st, a consideration other than the rent must be paid 
or agreed to be paid ; 2nd. a covenant for the future 
transfer or sale of the fee simple on the occurrence of 
any contingency express or implied must form port of 
tbe instrument. Admitting, for tbe sake of argument 
that this lease contains the second element, it, 
obviously, does not contain the first and is therefore 
not a " transfer" within tlie meaning of the section. 

Mr. Mitchell, to oppose. The construction con- 
tended for wonld lead to a manifest absurdity. It 
would be open to any fraudulent persons, who wished 
to transfer property, to have a lease executed contain- 
ing a covenant to transrer ; the transfer could then be 
immediately executed and the payment of the duW 
evaded. With regard to the contention that, in this 
leue, there is no consideration, other than the rent, to 



be paid, it is clear that tbe price to be pud on option 
is tbe "other oonsideration" for the lease. 

Mr. Irvine in reply. The difficulty referred to would 
operate in both ways; a bimd Jid« lease containing a 
bond fide option to purohasp, never exeroised, would if 
this contendoD were correct, be liable to pay duty as 
a conveyance on sale. The purchase money in case 
tbe option to purchase be exercised, is not money paid 
or agreed to be paid for the lease. 

MoLBSWORTH, J. — The application must be allowed. 
Declare the assessment erroneous. Order Collector of 
Imposts to repay £41 15e. Od. toapplicant with costs 
of application. Refer to tax. 

Bolicitois, for applicant, Lamrock, Brown and HaU 
to oppose ; Crmm Solioitor. 



(Before Molesworth, J.) 



O'ComtOB V. Seitlib. 



Nov. 13th. 



Order to rtmeto — CwAome and Excite Act 1890 if 

158, 164 — Direction of Chi^ Inipeetor of Dit 

lilUriea. 
In a proceeding under the Cnatomt and Exeiee Act 

1890, ii it not neceesary Jbr the informant to prove 

the direction of the Chief Ingpeetor of DietiUenea to 

the informant to lay the io^formaiimi. 

Order to review. 

Tbe order directed that one John O'Connor the in- 
formant should show cause why a certain conviction 
made on the 22nd September 1891, whereby one 
John George Seiyler was fined in the sum of £10 and 
£20 12b. 6d. costs to be levied by distress, etc., on an 
information laid by the said John O'Connor setting 
forth that tbe said John Oeorge Seiyler " within the 
said Bailiwick did carry on the business of a wine and 
spirit merchant without having completed the regis- 
tration of his name and premises and procured a 
license as directed by the Ciiseotrut and Exeiee Dtitue 
Act 1S90 contrary to the form of the Act," should not 
be reviewed, etc., upon the following ground ; — 

That the direction of the Chief Inspector of Dis- 
tilleries to prefer the information had not been proved, 
etc. 

The order to review was obtained by the defen- 
dant, John George Seiyler. It appeared on the de- 
positions taken at the hearing of tJie case before the 
magistrate that the informant John O'Connor was a 
senior inspector of excise and distilleries ; but it did 
not appear in evidence that he bad obtained tbe direc- 
tion of the Chief Inspector of Distilleriee to lay tbe 
information. 

Mr. Mitchell moved the order absolute. 

Mr CvMen showed cause. — It is not necessary to 
prove the direction of the Chief Inspector j if it is, 
the proof of the fact is np<m tbe defendant ; moreover, 
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it is the justice who takes the iuformation, and he 
alone, who is to be gatisGed that the Chief Inspector 
directed the information. 

Mr. MilchtU. — A.11 conditionB preceden must be 
proved ; the Act is silent as to who is to prove the 
direction of the Chief Iiispector - by sec. 158 the onus 
of proof in a great many respects is impowd on the 
defendant, and inasmnch as the proof of the direction 
to lay the inforuation is not specified, it is submitted 
that,nn the authority of the maxim "exprestio unius 
eaxltuio alteri-ue" the informant is bound to prove it ; 
Sees. 160, 164, were also referred to. 

MoLESwoRTH, J. (afterjreadiag the order to review), 
said ; — The person afiected by the conviction of the 
mogiatrste has ^obtained this order to review on the 
ground that it was necessary to prove at thft hearing 
that the direction of the Chief Inepector had been 
given and that that fact was not proved. I ^m in- 
clined to think that it was not necessary to prove it ; 
I can see that there b a great deal of force in the view 
put by Mr. Mitchell, but, on the <vhole, t do not think 
it was necessary to prove the direction of the Chief 
Inspector. The order will be dischai^ed with costs. 

Solicitors — For applicant, Gaunton <fe Wallaee ; to 
expose, Grown Solicitor. 



Before Hodges J. 



McDowell v. Meadeb. 

Novr. 10th. 

Vvttdmf and purchaeer — Spedjic performance — Daicrifh 

Lamd dxtcrHed in a contract of sale aa at the 
corner of two atreeta, naming them, u a eufficienl 
description within the Statute of ffraude. 

This was an action by the plaintiff against the de- 
fendant seeking specific performance of a contract for 
the sale of land. The contract was as follows — 

DoncMter, June 8th, 1888. 

"I the anderwKned, Herbert McDowsll, of TemplBBtowe, 
in the shire of BulTeen, h&ve this day sold to MeHsrs. Wm. 
Meader and Richard 9erpell both of Donctuter in ths ahire of 
Bulleen, all that piece of land containing twelve (12) acres 
more or lew, situated at tbe comer of the roods kaown as the 
Middle Road and the Tcmplestowe Road, being allotment 
sertion part of Unwin's special survey, with weatharboard 
cottage* Erected thereon, alio stable, outhouaee, &c., for t]ie 
sum total of two thousund five hundred (£2,500) poundfl, 
payi^.ent to be mode as follows : nioe handred (£900) pounds 
cash deposit each (££0) the baloace each (£250) pounds within 
twenty-one (21) days from the above date, the balance to be 
paid in three years {3) bearing interest nt the rate of five (5) 
per cent, per annum, interest to be paid half-yearly. The 
purchaser to have the right to pay off the baUuce at any time, 
the interest to cease from the date of payment of sum total. 
This contract of sale is made with the understondiog that I 
the unduraigned, Herbert McDowell, hold one third share in 
the above property on the payment of one-tbird of tbe purohaae 
money, juymeat to be made on the same terms and cooditions 
as berem specified. Tbe said Herbert McDowell to bold 



posseeaion of the house for three months from the date of 
resole of the said property. 

H. McDowell. 

We the above-named William Header and Richard Serpell, 
hereby agree to the above-named contract. 

R. SerpelL 
Wm. Ueider. 

The plaintiff claimed specific performance by the de- 
fendant of his part of the contract, and payment of the 
money owing on account stated under the contract, or 
in the alternative £1,000 damages. 

The defence was that the defendant did not admit 
any of the allegations in the statement of claim, or in 
the alternative, even if the allegations were true, sec 
2D8 of the iTiatrumetUt' Act 1890 had not been com- 
plied with, to which tbe plaintiff replied by an all^- 
ation of part performance. 

Mr. Duffy and Mr. Woinarski tor the plaintiff, 
opened the case. 

Mr. Anderson tor the defendant. The description 
of the land in this contract is not sufficient, Corcoran 
V. O'Rmirke, 14 V.L.R. 889, Parker u. BameU, 16 
V.L.B. 214, WaUoti v. hsdl, 16 V.L.R. 607. 

Mb. Jcstick Hodqes : I have only one course open 
t6 me, viz., to refer the matter to the chiet clerk. I 
think that the description of the land in the contract 
is sufficient, and no part performance has been proved. 
The land is described in the contract as — 

"All that piece of land containing twelve (12) acres more 

or le«, situated at the corner of the roads known as the Middle 

Road and the Templestowe Road, being allotment section 

part of Unwin's special survey, with weatiierboanl cottages 

erected thereon," 

That in my opinion is a sufficient description of the 
land, and I think the plaintiff is entitled to specific 
performance. I shall refer tbe matter to the chief 
clerk on the question of title and upon the plaintiS 
making title, I direct that the defendant pay to him 
the sum of £540 16b. 3d. Kessrve question of costs. 
Liberty to apply. 

Solicitor for the plaintiff, Finlayson; Solicitors for 
the defendant, Anderton and Son. 



(Before {Hodges, J.) 



Shaw v. Hyetf & anor. 



Sept. 



An ttncertificated imolvent with the knowledge and per- 
miggiott of hii trustee in insolvency, and the creditors 
UTider the insolvency contracted liabilities subsequeiit 
to the insolvency. Held that the subsequent creditors 
loere entitled to payment ofthnir debts in priority to 
any oj tJie creditors under the ineolvencj/. 

This was nn nction by the trustee in insolvency of 
one John Philip Motteram, an uncertificated insol- 
vent deceased, against the executors of the said John 
Philip Motteram, claiming payment of any monies 
collected by the executors, a transfer of his property 
and accounts, and enquiries aa far aa necessary. Tba 
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defendants counterolaimed ogainBt the plaintiff joining 
the creditors who had proved under the insolvency 
and who, accotding to the defend&nt's case, bad been 
pud iu full, and sought a release of the estate from 
sequestrattOQ. 

The statement of claim set out that '(1) The plain- 
tiff is an official assignee of insolvent estates under 
the Insolvency Statute 18<)5. (2) The late John 
Philip Motterara of Sandhurst being insolvent within 
the meaning of the said Statute, his estate was ad- 
judged by the Court to be sequestrated on or about 
the 16th June 1868 and the plaintilf was appointed lo 
be the official assignee thereof. (3) After the adjudi- 
cation of sequestration the said John Philip Motterant 
carried on business as a solicitor and Required con- 
siderable property. (4) No certifictite wm granted or 
allowed under the said Statute to the said John Philip 
Motteram. (5) The said John Philip Motteram died 
on the 23rd April 1890 leaving a will by which he 
appointed the defendants his executors. (6) Probate 
of the will was granted to the defendants on the 16th 
May 1890. (7) The defendants have taken possession 
of tbe said pioperty acquired by the deceased amount- 
ing in value to about £3000, treating it all as belong- 
ing to the deceased and in so taking possession the 
defendants have received monies which were lodged 
by the deceased on fixed deposit with banks and have 
collected many debts which were owing to him, and 
the defendants refuse to transfer the said property or 
to pay the said monies or any part thereof to the plain- 
tiff: The plaintiff claims £3000. Payment of the 
amounts collected and transfer of the said property. 
Accounts and enq'iiries if and so far as necessary. 
The defence and counterclaim stated — (1) The defen- 
dants do not admit aaj of the allegations in paragraph 
one of the statement of claim. (2) They admit para- 
graph two of the statement of claim. (3) They admit 
that after the said sequestration the said John Philip 
Motteram carried on business as a solicitor but save as 
aforesaid they do not admit any of the all^pttions con- 
tained in par^raph three of the statement of claim. 
(4) They admit paragraphs fonr five and six of tbe 
statement of claim. {5) Save that they do not admit 
having taken possession of property acquired by the 
deceased, or that they have in so taking possession 
received monies and collecled debts they admit para- 
graph seven of the statement of claim. (6) The said 
John Philip Motteram in carrying on business as 
aforesaid which he did to the knowledge and with the 
permission of the plaintiff and of the creditors under 
the said sequestration incurred considerable debts 
many of which are still owing and obtained credit from 
many persons who advanced monies and goods to him 
on the faith of his being permitted so to carry on 
business and they will contend that the creditors to 
whom debts were incurred or who advanced money or 
goods subsequently to the said sequestration are en- 
titled to bo paid out of any property or monies of the 
said John Philip Kotteram in tbe hands of the defen- 
dants in priority to the creditors who proved undei 
the said spqneitratjon, and they will further contend 
that the plaintiff is iu}t entitled to the payment of the 



amounts alleged to have been collected or transfer of 
the said alleged property as claimed in this action 
and that in the circumstances aforesaid the action 
cannot 1>e maintained. 

Iu the alternative the defendants say that all the 
creditors of the said John Philip Uotteram who have 
proved their debts under the said sequent rition hnve 
been paid in full or tlieir debts bive bemi satisfied 
or rele;vaed and all proper costs and charges of or con- 
nected with tbe said sequestration or properly payable 
out of the estate ot the said John Philip Motteram 
have been satisfied and the defendants will contend 
that no cuch order as thnt claimed ought to be made. 

Oounterclnim (1.) Tbe defendants repeat parr^raphs 
2, 3, i, 5 and 6 of the statement of cU^m, so far as 
admitted by the defence. (2.) They repeat paragraph 
7 of the defence down to and inclusive of the words 
" have been satisfied." (3.) The only creditors who 
proved their debts under the sequestration were 
Hopkins and Drought and the respective debts 
due to the said Hopkins and Drought were satisfied by 
the said John Philip Motteram after bis becoming 
insolvent by monies obtained by him subsequent to 
the said sequestration and without the knowledge of< 
the plaintiff Shaw. And they cuunterelaim (1) A 
declaration that they are entitled to have transferred 
and conveyed to them all the estate anil interest of 
the defendant Shaw in the property of the said John 
Philip Motteram which was vested in the said plain- 
tiff by virtue of tbe said order sequestrating the 
estate of the said John Pbilip Motteram. (2.) An 
order directing tbe )>aid Shaw to execute all 
proper and necessary transfers conveyances or docu- 
ments for the purpose of vesting in the defendants this 
said estate as executors of the said John Philip 
Motteram. 

tteply — (1.) Except iu so far as the defence admits 
the statement of claim he joins issue. (2) As to 
paragraph 6 he will object tliat even if the defendants 
are entitled to pay creditors whose debtn accrued after 
sequestration the plaintiff is entitled to tbe sarplus of 
the assets of the deceased insolvent after such p.ty- 
meuts and the plaintifi' ss to the counterclaim says 
(1) He does not admit any of the allegations of para- 
graph 7 of the defence so far as repeated in the 
counterclaim. (2) Except that the ooly creditors 
who proved their debts under the sequestration were 
■lohn llopkiuB and John Philip Drou^'lit and that if 
tbe debts due to these creditors were (as alleged) satis- 
fied by the insolvent after sequestration by monies 
obtained by iiim after sequestration they were satisfied 
without the knowledge of the plaintifi) he does not 
admit any of the allegations of paragraph 8 of the 
counterclaim. (3.) He will submit that the alleged 
fact that all tbe creditors who have hitherto proved 
have been satisfied would not entitle the defendants 
Hyott and Motteram to the declaration or the order 
prayed for. 

Defence by John Hopkins to counterclaim (1) He 
denies that the debt or any part thereof due by the 
said John Pbilip Motteram to this defendant was 
paid or satisfied by the said ilohn Philip Motteram 
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after he became insolvent by any rannieB obtained by 
him subseqneot to his said sequestration and he sa^a 
that the same is now wholly due and unpaid. (2) 
He will object thnt the allegations in the counterclaim 
disclose no le^al claim against this defendant for if 
true the said defendant ought not to lie joined in this 
action as a party to the counterclaim and if nntrue 
the allegations are wholly immaterial as between the 
original parties to this action. 

Defence by J. P. Drought to the cuunterclaim- 
Admitted that he had been paid his debt in full by 
monies obtained by the insolvent subsequent to the 
sequestration. 

Reply to John HopkinB~(]) They join issue. (2) 
They will conteud that the said defendant is a neces- 
sary parly to the counterclaim inasmuch as the court 
will not determine as against him that his said debt 
has been satisEed without the privity of the defendant 
Shaw in the absence of the defendant Hopkins. 

Afr. Duffy and Mr. Poioer for the plaintiff opened 
the esse. 

Mr. Irvine tor the defendants CKecutors. The 
creditors subsequent to the insolvencj are entitled to 
have the estate released. Trougkton ■d. GilUy 1 Anibler 
630 ; TuekKT v. Nemaman 4 De G. McN. and G. 396 
Evantv. Birch 3. Campbells R. 10 ; In re Rutherford, 
14 Ch. D 687. 

Mr. Box appeared for the defendant Hopkins. 

Mr. Duffy in reply. The case of TraughUm v. 
Gitky, 1 Ambler 630, and Tucker v. Hernaman, 4 De 
G. McN. & G. 395, do not apply. At the time those 
oases were decided there whs do bankruptcy as we 
understand it. B;cp. Martin, 15 Ves 115, disparages 
Troitgkton v. Gitley, which is explained in Kxp. 
Ford, 1 Ch. D. 627 ; In re Ilodgton, 31 Ch. D. 177. 

Mr. Irvine.— Eaglebaek v. Nixon, LR. 10 C.P. 645, 
extends the principle of Trovghlon v. Gitley. I would 
also refer the Court to Exp. Bolland, 9 Ch. D. 12. 
Cur. ad. wit. 
Nov. 20th. 

Mr. Jubtick Hodges. — This action is brought by 
H. S. Shaw, the assignee in insolvency of J. P. 
Motteram, who after insolvency continued to carry 
on his practice as solicitor at Sandhurst, against 
Hyett and Motteram, who are the executors under 
the will of the same person, J. P. Motterau], and 
who as such executors have poasessed themselves 
of the property which Motteram acquired by the exer- 
cise of his profession after the insolvency. Tlieplun- 
tiff seeks to possess himself of all the property which 
was acquired by the insolvent subsequent to the in- 
solvency, and which has got into the hands of the de- 
fendants. The defendants say that Motteram, after 
his insolvency, continued to practice his profession tis 
an attorney, and that he did this with the knowledge of 
the plaintiff and the creditors, and that he incurred 
considerable debts, matiy of which are still owing, and 
that he obtained credit from many persons on the 
faith of his being so permitted to carry on business, 
and they claim that under the circumstances all credi- 
tors subsequent to the insolvency are entitled to 
priority to the creditora who proved under th« inaol- 



vency. They further say that all the creditora who 
priived under the insolvency have lieen paid in full. 
The first mutter I have to deal with is a question of 
fact Motteram became insolvent in May 18G8. At 
that time ho was practising as a solicitor in SandfaursL 
He continued to piactice as such aoiiottor aft«r his 
insolvency, and inmiediatcly after his insolvency the 
plaintid writes to him a letter, dat«d the 28th May, 
in which he directs him to keep accurate accounts of all 
the receipts and disburt>ements in respect of the busi- 
ness conducted by him as solicitor, informing him that 
he will have to render an account of himself up to the 
date of bis obtaining his certificate. 8o that it is 
beyond dispute that he was practising the calling of 
his profession with the knowledge and concurrence of 
the plaintiff, his assignee in insJilvenoy, and the plain- 
tiff Husignae himself says that he was not only aware 
that the insolvent was contracting liabilities, but that 
he was perfectly alive to all that wan being done, so 
that he was thoroughly alive to his own rights, end 
thoroughly alive to the responsibilities of the insolvent. 
The creditors who proved under the insolvency appear 
to be only two, Hopkins and Drought. Hopkins does 
not deny that he knew that the insolvent was carry- 
ing otk the business of a aolioitor in Sandhnret, and it 
appears in fact that there were a variety of transac- 
tions in which Hopkins was acting for other parties 
immediately after the insolvency. I take it that 
Hopkins also knew that Motteram was carrying on 
business in just the same manner after the insolvency 
as he had been before it. Drought was in the same posi- 
tion, and Drought knew that he was paid by the earn- 
ings made. With regard to other creditors, if there were 
any, no others having proved, I have no doubt that they 
all knew that Motteram was carrying on his business 
after the insolvency just the same as before. The 
defendants have proved these facts beyond doubt. 
Then it is said that creditors subsequent to the insol- 
vency are entitled to priority as against creditors under 
the insolvency. A long string of cases commencing 
Ith Trooffhtoti v. Gitley 1. Ambler't, reports 630, and 
continuing down to Engelback v. Nicon, L.R. 10 C.P, 
6i5, appear to me to establish the proposition that 
persons who deal with an insolvent f^rlessly and 
honestly after his insolvency, in a calling that b« is 
carrying on with the knowledge of the trustee, have a 
Ight to l>e paid in priority to creditors under the in- 
solvency. The principle upon which that right is 
founded may be in some doubt, and at various times 
some doubt hns been expressed as to that principle, 
and to what extent that principle can be pushed, but 
beyond saying that Tucker v. Hernaman, 4 De G. 
Mc^l. &, G. 395 was a case decided upon special Coots, 
ase impugning the correctness of that decision has 
been cited, and that decision to my mind applies to 
this CKse as closely as it is possible forone case to apply 
to another. The facts are marvellously alike even to 
the calling of the individual who betWie insolvent. 
Motteram was insolvent in 1868, and from tliat date 
till 1890 when he died, he carried ou the profession of 
attorney without interruption, without tuterferuice, 
and without impediment <A any kind, fie ao^nirod 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



property, he had money passing through bis liunds us 
an attorney, he faiul an offiije, and it was noD until 
aftni' his death that any question arosR as to the rights 
nt his then creditors. The principle may be in douht, 
but I thiok the decislona are clear, and I cannot see 
any possible injustice that this law can work, if a 
person Fntrusta an insolvent with moiiev after the iusol- 
vancy, ought he not to get the pmhiH out of it as against 
prior creditors ; it cannot do any harm to previous 
creditors. Mr. Duffy tried to distinguish Tucker v. 
Hemanvm, and that class of cases hy saying that 
under tlie Intulvency Acl, liereaft«r acquired property 
passed in the same way as previously acquired property, 
hot that the English Act was difiV^rent from ours. But 
I think that an exnniination of Herbert v. Snyer 
5 Q.B. 96G, and Co/m» v. MUeheU, 35 Q.B.D. 262, 
compared with Sartori v. Laby, 9 V.L.R. 329, show 
that future acquired property passes into thii same 
hands under the English Acts, and under the 
Victorian Statutes, therefore, I am of opinion that 
subsequent creditors are entitled to payment in priority 
to previous creditors. Then the question arises as to 
whethw or not, even if that were so, plaintiff whs not 
eatilled to any balance over and above the amount 
necessary to pay all subsequent creditors, and it was 
suggested that au order to that effect ought to 1>e made 
by this court. I think that Tucker v. Hernnman shows 
lihst I ought not to make such a:i order. I do not 
know at the present time that thein is ode penny that 
any party under the prorious insolvency is entitled to, 
aud therffore I do not see any reason For making any 
order to pay over any balance to the assignee, in order 
that he may hand it over to be dealt with according to 
trusts CI F the will. It oould be idle for me to do so. 
I think if I have to make an order at all 1 will make 
an order similar to that made in Tucker v. Hernaman. 
Kowlcome to deal with the counterclaim. Thedefend- 
•DtB iu this action claim by iheir counter-claim to have 
paidiheonlytwocreditors who have proved, all that 
due to them, and that, thf-refore, they are entitled to 
have the estate released. One of the creditors admits 
that he »as paid all that was due to him. The other 
creditor disputes that fact, and it is for me to say as 
a jury whether or not I find that J. P. Motteram paid 
Hopkins the money which he was entitled to get 
under the insolvency. Motteram was insolvent in 1868, 
and Hopkins proved immediately afterwards for the 
sum of £408 lOs. 9d. He had previously issued a 
fraud summons again»t Motteram tn compel p^^vment 
of Motteram's indebtedness to him, and that fraud 
summons was the reason for Motteniiu petitioning the 
Insolvent Court. So that in 18BK Hopkins was n. 
inclined to show any mercy to Motteram, but wi 
determined to enforce the payment of the moneys due 
to him without any consideration for Motteram 
Hopkins then proved on the estate for the su 
£408 15b. 9d. I have had considemble doubt whether 
that SDH) of £^08 16s. 9d. was really due. There a 
certain cheques about which some evidence was giv< 
which leads me to think that that sum was not due 
Hopkins, and there was some evidence given by 
H<^kiiis with reference to a bill of costs in Motteram' 



handwriting that lead me tn the conclusion that that 
amount was not due to Hopkins, ilowever, [ am 
not called upon to consider that qaestion in these pro- 
ceedings. In (he same year he writes a letter in which 
he says : — " In reply to yours of the 23rd instant I 
beg to acknowledge receipt of a bank draft fur twenty 
pounds which leaves a balance of two hundrod and 
ighty pounds still due to me. I am willing to carry 
out my arrangement with yon on the same terms, viz., 
£25 cash and your acceptances For £11 10b, each 
payable monthly extending over a period of twenty- 
four months, the said acceptances to be endorsed by 
Mr. Bigby. The attachmeutto issue in default. You 
are well aware that this was the arrangement made so 
that I cannot see bow you could have been surprised 
at what you saw in the Argus." So that between the 
date nf proving and the 24th November 1868 the 
amount of £408 l^s. 9d. had been reduced to the sum 
of £280. He says " I am willing to carry out my 
arrangement with you on the same terms, viz.," and so 
forth. Now I have no information except the state- 
ment of Hopkins that he had agreed to take £300 but 
how the sum was reduced to £280 from £408 16b. 
9d. 1 have no evidence. I have no evidence of pay- 
ment nor have I any correspondence showing how 
this reduction was arrived at. I have a statement 
that it was reduced to £280. I am mora disposed to 
think that in the interval other moneys had been paid 
or if other moneys had not been paid during the 
interval then the inference would he thiit Hopkins had 
been told that that was the amount owing to him and 
that he admitted that no more was owing to him. 
Now it has been very unfortunate, but there is an 
entire absence of all communication between the 
parties relative to this subject matter from the 24th 
November 1668 till April 1890. Hopkins who says 
in his letter of the 24tb November 1868 that a sum of 
£280 is due to him and that he is willing to take it in 
a particular way never writes another letter or deals 
with tl'.e subject matter in any way until the year 
1890. He allows tbe matter to stand over for 22 
yean without making any claim. If tbe matter stood 
there and if it were not for the evidence given by Mr. 
Hopkins I sliould tliink that this arrangement men- 
tioned in this letter had been carried out by Motteram 
paying the money and we hear no more of the attach- 
ment until we bear of the attachment in Watson's 
matter which was not proceeded with, and except that 
not one single word has been said for over twenty-two 
years. Hopkins however, says that he has not been paid 
andinjanuary 1891 be writes this letter to Hyett one of 
the executors in which he saysthat the amount of bis 
claim less interest is £408 1 5s. 9d. In November 1868 
he said that the balance due to him from tbe estate 
was £280, and the first time he makes a claim which 
has been lying dormant for 22 years is after the death 
of the only person who could give evidence contradict- 
ing his claim ; and then he claims the full amount of 
£408 odd as if he had never been paid one penny and 
whst makes the matter worse is his evidence. Uue 
might have thought that the matter had been foi^tten 
and that the payments had been made and thq arrange- 
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nientB RgKiken of in that letter of the 24th Nov. 1868 
had been carried out. But Hnpkins in hia evidence 
says I was aware of that [layment of £20 at 
the time the action was commenced, I was not 
aware of the existiiuce of that letter. Tlien he says 
in 18!ll when I wrote tliat letter claiming £400 odd 
I knew that a less sura was due. So that Hopkins 
informed the court that he mnde a claim for £408 15s 
9d against tlie estate of a deceased person knowing at 
that time that that claim was dishonest and that 
tliat money was not due and after that I am asked to 
believe and t« infer that the money has not been paid. 
Hopkins probahly peri'eived the difficulty he was in 
that if he admitted that money had been paid which 
he had forgotten he was cute enough to know that a 
BD^estion would be made and an inforence dra*o 
that he hod forgotten other payments and therefore 
he put himself in the positinn of having to admit that 
he had made a false and dishonest claim on the estate 
of a deceased person. So far aa this part of the case 
is concerned I ha^e had no doubt from the time the 
evidence was given, but I desired the matter to stand 
over in order that I might consider the matter more 
calmly, that an officer of this court could give evidence 
of this character. I have gone through the evidence 
again and again to see if I could not put some other 
conPtructiou upon it, to see if I could not reconcile it 
with fair and honest dealing and having failed to do 
so I nm bound now to express the reasons why I can- 
not accept Hopkins' statement. That letter of the 
24th November 1890 was only found by accident and 
it WHS a mere chance that that letter was not burnt 
or lost and if tliat letter had been destroyed and not 
acfidently discovered this Court would have known 
nothing of it and I should have taKen Hopkins' state- 
ment without hesitation and would have dechned to 
have presumed payment against any presumption 
drairn from lapse of time. 

Another witness Rigby, a eierk of Motteram for a 
while and who appears to have separsted from Motter- 
am not on the very best of terms, gives evidence 
which, to nay mind, is utterly unsatisfactory and I 
decline to accept Rigby's evidencTj also. According 
to his evidence moneys were paid by hiui and that a 
book was kept in which entries were made by him. A 
son of Motteram was in court and the witness was 
asked if he was prepared to contradict him and he 
Raid No ! Then he shuffled and said that it was not 
necessary to contradict the son because this book was 
kept in secret and no one would understand it except 
witness and the dece.Bsed. I do not understand how 
Bucli a book is to be kept and that the son should have 
no knowledge of the existence of a book in his father's 
office in which the accounts are kept. I therefore 
decline to attach any weight to Rigby'a statement and 
inferring from the long lapse of time and the absence 
of all letters by the creditor to the dehtor who at one 
time was not prepared to give any mercy to his 
debtor and by the fact that from time to time the 
amount due was reduced I hare come to the conclu- 
sion that that money has been paid. There 
is - much mora evidence in the same direction 



but so much as I hiive referred to impresses me that I 
ought to draw that inference. Then comes the ques- 
tion can I make the order that the defendants ask for 
by their counterclaim, that the estate be released. On 
the evidence of the executors I do not feel myself in 
a position to make such an order, because I am not 
satisfied that there may not be other creditors, one at 
least, who may have some claim on the estsrte not yet 
dis[H)sed of. I therefore propose to make the order 
that was made in Tucker v. Hernaman with some very 
slight variations. There will be practically on the 
whole an order directing the estate to be administered. 
There will be a declaration ns to the order in which 
th% monies are to be applied, in the first instance in 
payment of the creditors subsequent to the insolvency, 
in the next instance to plaintiff as trustee for any per- 
sons who can beshownareen titled to prove, or to be paid 
out of the insolvency (other than Hopkins and 
Drought) ; balance to go to the executors to be dealt 
with according to the trusts of the will. A declaration 
that accounts of all monies received and paid by the 
executors would have to be taken. The form of the 
order will be the form given in S^on on Decrees, 3rd 
Ed. pp. 158, 159, with some very slight alterations. 
There remains now only the question of costs. I hod 
felt disposed to make the plaintiff bear the coats of the 
greater portion of the proceedings, but consideration 
has led me to think that each party should bear their 
own costs, as it is a fact that Hyett himself has been 
conducting ]n^ own business out of the ordinary course 
of dealings, and has been paying the creditors outside 
of the assignee instead of through the assignee, in 
order that he might distribute the moneys amongst all 
the creditors equally. Both have been parties to that 
and that to some extent has landed the parties in 
their present difficulty, and Motteram is as much re- 
bponsible as either Byett, Hopkins, or Drought I 
think, therefore, that the parties here should bear their 
own costs, but I do not mean to say that the defen- 
dants are not to get their costs out of the estate ; they 
have done nothing more than their duty in defending 
the will, and their costs will come out of the estate. 
The minutes of decree to be drawn up and submitted 
tome. 

Solicitor for plaintiil, Hopkins ; solicitors for defen 
dants, Fox & Overend. 
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PRACTICE COURT. 
(Before Molesworth, J.) 

In BK HeBBBST WabESN, an ISPAKT. 

Nov. 30. 

A., tht mother of an infant 3 yeart of age, agreed with 
B. to hand over the infant to him in oongideration 
that he would provide, clothe, maintain, and educate 
the infant, B. to have the cuetodg of the infant until 
he should attain the age of 21 yeari. AJier the 
infant had been in tht euMody qf£.Jor 6 j/ears, A. 
obtained a writ of Itaheae eorpue for the delivery up 
oj the child to her. Held that the mother, notioilh- 
atatiding that she had made an agreement of the above 
character, was entitled to possession of the child, and 
the child was ordered to be delivered over to her. 
This was an applicatiOD bj Urs. Lydia Knight, the 
mother of an infant, Herbert Warren, under a writ 
of habeas corpus directed tu Phillip Wirth, calling 
upon him to show cause why he should not deliver up 
p onnoan ion of the infant into the custody of the appli- 
cant. By an agreement dated the 25th January 
1886, it Was agreed between Mrs. Knight (then 
tin. Warren) and Phillip Wirth that be should take 
the infant, Herbert Warren, who waa then about 
three years old, and should teach him the profession 
9f an acrobat and a circns rider, and ^it was further 
agreed that Phillip Wirth should provide for, clothe, 
naintaio, and educate the infant until be should 
attain the age of 21 years. 

Mr. Pennefather in support of the application, — 
The mother of a child oaiuiot deprive heradf by an 
agreement of the right to the custody of the child, 
^e wishes of the cUld itself are not to be consulted. 
The Quern, v. Bamardo, 1891 1 Q.B.D. 194 ; In re 
Wignutre, 16 y.L.R., 123 ; The Quean v. Baimmdo, 23 
Q.B.D. 305. 

Mr, Fink to oppose. — The child was taken under a 
deed of adoption. If the child is examined it will be 
found that he is desirous of remaining with his pre- 
sent protectors. In the cases referred to the child 
vas not to be taught any trade or business. Mr. 
Wirth has carried ont his part of the agreement. 

Mb. Justiob Molxbwobtb. — In t^is matter of 
Herbert Warren, the application before me is the 
ratnm of a writ of habtaa corpus, and the substantial 

Station to be determined is whether the mother of 
B boy is entitled to the custody of the child as 
against Phillip Wirth. It appears that on the 25th 
January 1886, the mother entered into an agreement 
between herself and Phillip Wirth, by which she pur- 
pOTted to hand over the child, who waa then about 
tliree yean old, to Phillip Wirth, he agreeing to pro- 
vide for, clothe, maintain, and educate the boy until 
he should attain the age of 21 years, and the boy has 
been with him ever since. The mother's affidavit says 
that Wirth has not performed his part of the agree- 
ment and that he had illtreated the boy. The afS- 
davit purports to be made upon information obtained 



from the boy, audit maybe that the boy told uatruths 
to his mother which induced her to m^e the^e state- 
ments. They were denied by Mr. Wirth in his affi- 
davit, and it may be Mr. Wirth never ill-treated the 
boy as aliped. But I would be prepared to decide 
that the mother has the right to the custody of the 
child, even in the absence of a number of recent 
authorities cited by Mr. Pennefather. These authori- 
ties. The Queen v. Bamardo, 1891 1 Q.B.D. Idl ; In re 
Wigmom, 16 V.L.B. 123 ; Tht Queenv. Bamardo, 28 
Q.B.D. 305 ; only affirm what I understand to have 
been the undoubt«d law for years, viz., that in a cose 
of this kiud the mother, notwithstanding the fnct of 
her having made an agreement of this character, is 
entitled to the custody of the child. I think, tliere- 
fore, that the applicant ought to succeed, and that she 
is entitled to the custody of the child. I would not 
have visited Mr. Wirth with costs if he had not re- 
peatedly refused to gire up the child to the mother upon 
her requesting the child back again. But as lie has 
taken upon himself to test his l^al right to the custody 
of the child and has failed, it is only right that he 
should bear the costs. The boy will be handed over 
to the mother. Costs £7 7s. 

Solicitors for the applicant, MoFarlane & Tolhurst; 
Solicitors for the respondeat ifaunton & Wallae-i. 



SITTIKOS IN BANCO. 

(Before Higinbotham O.J., a'Beckett and Hodges, J,J.) 

Sabqood v. Vbals. 

Oct 27, 31 

Crimen Act, 1890 s.s. 100, 627— /n/wnoni— Pena%. 
' n information for an offence against an enaclment 
for the ben^t of the public at large may in gf-'ieral 
bt laid by anyone, independently of any auth'-rity 
from the party or parties to whom the penaUiee in be 
recovered are awarded by law ; and tn such a case 
where tio form of in formation is expressly authorised 
the i^formalion should purport to be laid in accord- 
ance with the law which determines the parties for 
whose ben^t the penalties are to snura wholly or in 
part. 

Order to review. 

The defendant was charged under section 100 of 
the Crimes' Act 1890 with stealing, taking and carry- 
ing away one dray load of dead wood the property of 
Harold Charles Wilson then Ijring on land at Y&rra- 
berb in the occupation of the said Wilson. The in- 
formation was laid by John Henry Sar^^ood who was 
described in the information as manager of the Yarra- 
berb estate and it was alleged that the stealing of the 
said wood was to the amount of one shilling at the 
least. The defendant pleaded guilty, but the police 
magistrate dismissed the information on the ground 
that the informant not having an interest in the 
penalty could not lay the information. An order 
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nisi was taken out by the informtutt to review tliis 
deciaion There was no appearance to show cause. 

Mr. CitBsen appeared to move the order absolute. 
He referred to sees. 100, 527 Crimea Act 1890 ; aec. 
3 Public Moneys Act 1890. Tarry v. Jfevmum 16 M. 
and W. 6i5 ; Bobiwon r. Curry 7 Q, B. D. 472 ; 
Hawkins Pleas of the Crowa p. 368; Paley on Snm- 
mary Convictiona pli ; £v. Panion exparte Schuh 14 
V.L.R. 629 ; Cote v. CmdUm 25 LJ.M.C, 125 
He distinguished Bradlaugh v. Clarke 8 App. Cas. 364 
as being a ^t iettii action. 

Cwr. ad. vuU. 

HioiHBOTHAH, C.J, — Order to review. The defen- 
dant was chained under Section 100 of the Crime* 
Act 1890 witli stealing, taking and carrying away one 
dra; load of dead wood, the property of Harold 
Charles Wilson, then lying on land at Yarraberb in 
the occupatinn of the said Wilson. The information 
was laid by John Henry Sorgood, who was described 
in the informadon as the manager of the Yarraberb 
estate, and it was alleged that the stealing of the said 
wood was to the amoaot of one shilling at the least to 
wit, eight shillings. The defendant pleaded guilty. 
The Police Magistrate, without going into evidence 
of the value of the dead wood stolen, dismissed the 
information imd discharged the defendant, on the 
ground that the informant, not having an interest in 
the penalty, could not lay the infomuttion. This 
deciaion was erroneous, and b not warranted by the 
judgment in Reg. v. Panton exp. Sehith, 14 V.L.B. 
529, and the authorities referred to in that judgment 
on which the magistrate appears to have relied. The 
right to lay an information for offences created by 
Statute depends upon the intention of the l^islature 
as expressed in the terms of the Statute. An infor- 
mation for an offence against an enactment for the 
benefit of the public at lai^e may in general 
be laid by onyone, independently of any authority 
from the party or parties to whom the penalties to be 
recovered are awarded by law ; and in such a case, 
where no form of information is expressly authorised, 
the informntion should purport to be laid in accord- 
ance with the law which determines the parties for 
whose benetit the penalties are to enure wholly or in 
part. Cole v. Coulton 2 E. ifc E. 695 ; 29 L.J.M.C., 
125. A different mle applies in oases where the act 
|n^>hibited by Statute is a grievance to an individual 
only in respect of which a penalty is given by statute 
to the party aggrieved by way of redress (per Cockbum 
L.J., in Cole c. Cotdton, 2 E. & E. at p. 702, 3,) ; or 
where the offence is against an enactment rdating to 
a matter of purely local concern, and not of general in- 
terest or affecting the general public {Beg. v. Sore, 
exparle Bush, 18 y.L.R. 71); or where the offence 
charged is the breach of a law the enforcement of 
which ia committed by statute to local authorities. 
(Seg. V. PcailoTi, exp. Sehuh, 14 V.L.R 629 and see 
as to this case Kaon v. Sehuh, 16 V.L.E. 199. In 
any of these cases an information cannot be laid by a 
person who is not interested in the penalty and who 
is not duly authorised to lay the information by ft 
party interested or by statute. The offence charged 



in this case in included in Division 2 of Part I of the 
Crimea Act 1890 under the head of " Larceny and 
similar offences " it therefore clearly belongs to ft 
class of offences against the public at targe. Tlie 
sum of money forfeitftble on oonviction for the valoe 
of the property stolen is payable to the part^ aggrieved 
(section 627) that is to say, the occupier of the laad 
from which the wood baa been stolen and his title to 
this part of the penalty is auClioiently reci^piized by 
the informant in this information. The order to re- 
view will be made absolute, but without costs. The 
order dismissing the information will be set aside and 
the ease remitted for hearing. 

Solicitor in support, Crown Solicitor. 

StTPREME COURT SITTINGS. 



{Before Webb J.) 



Macsis v. Clohqh ahd Uthkbs. 

September 5th. 

I%e direetort of a amtpany which had existing li^AHi- 
tiea sold lite machinery oj the company which con- 
stituted the vshole of its available aetett and out of 
the proeeeOaariting from suchtale two dividends were 
declared and paid In an action by the liqutdalor 
of the company against the directors and the mait- 
ager it ioas held that the plaintiff was entitled to 
recover /rotn the directors as much of the sum ofr- 
tained jrom the »aU of the machinery ae would he 
necessary to satisfy all the creditors of the company. 
Held also that no action tcould lie agaijtst the manager 
as he toas merely the servant of the company. 
This was an action by the liquidator of the New 
North Britain Oold Mining Company against the 
directors and Manager of the company by which be 
sought to compel the defendants to r«innd the sum of 
L271 15s 8d or so much thereof as was necessary to 
satisfy the debt of one Terrill a creditor of the com- 
pany. The fads appear in the judgment. The 
defence nas that the action was not brought in acoord- 
ftuce with the provisions of the Statute in that behalf 
provided, and further that the winding up order wu 
bad. 

l£r. Skinner (with him Mr. Isaacs) for the plaintiff. 
Mr. Helm (with him Mr. Lewis) for the defendant. 
Mr. Jumca Webb. — This is an action by the 
liquidator of the New North Britain Gold Mining 
Company against the Directors and the Manager M 
the Company and it« seeks to recover from the defei^ 
dants the sum of L271 15s 8d or so much thereof as is 
necessary to pay the debt of one Terrill and his costs. 
This is proctioiUly an action to moke the defendants 
refund the amount of two dividends which they have 
paid out of the assets of the company. The circam» 
stances are these. Terrill was a creditor of the com- 
pany and he gave notice to the directors of his olum 
and though the directors had that notice they pro- 
ceeded to -distribute as dividends certain proornds 
which had come into their baiada by reason of the 
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akle of certain machinery whinh had been the propen; 
<rf the company, these prooeeds being the only assets 
of the company and thereby leaving nothing to 
answer TernU'a claim. Now section 236 of the Com- 
panies Act 1890 provides that : — 

" No dividend ihall be payable to tiie Bharaholden of an; 
' company except out «ftbe {woBbi arisiDg frcnn the bniinMS of 
.■noh company. UanydbMtorof a omnpany iliall wilfally 
pay or p«nuit to ba paid any dividend otherwiee tiian oat M 
BBeh profits, he ■hall be liable to a p«oat^ of not le** than 
-MM hundred ponnda nor ezceedioir five hundred ponndi, and 
In detftolt of payment thereof to impTiaonmsnii for a period not 
len tban three nor exceeding twelve monthi and shall also be 
liable to the orediton of the company for the amonnt of the 
debt* dne hy the oontpany to them reapectively to the extant 
tiltat the dividendB so paid ahall have eioeeded the proGta and 
•nob amonnt ma; be raoovered by the crediton or the liqaid- 
. ator eoing on behalf of the ai'editon. " 

It has been said by the defendants that where a 
statute provides a special mode of procednre that 
mode shoald be followed. It appears to mt that that 
is exactly what has been done in this case. The very 
«ourse pointed out by the above section has been pur- 
Boed in this action. Now when this machinery wa:, 
sold the company was in debt and therefore it u idle 
to say that these proceeds were profits arising oat of 
the boaineas of the company. They were proceeds for 
the payment of its debts, and the directors with the 
knowledge of this debt dne to Terrill paid these divi- 
dends. A resolution of the 20th of June says : 
Besolved that an interim dividend of 29 per share pay 
able out of the proceeds of the machinery )>e and is 
hereby declared to be payable on the 28th instant. 
And a resolution of the 20th August saya : Resolved 
that & final dividend of lOs. per 100 shares be and is 
hereby declared to be payable at the office of the com- 
pany on Wednesday the 28th instant. 

Neither of these dividends are paid out of the profits; 
on the face of it they are proceeds out of the madiinery 
and it seems to me thiit this money was distribnted 
traudnlentlj to defeat the creditor's claim. The 
English decisions to which I have been referred show 
the broad principle that dividends are not to be paid 
- out of moneys not profits and if they are ao paid that 
the directors are liable. Here we have a Statute to 
that effect ; but whether with or without the Statute 
the directors are liable. It has been ui^^ that the 
winding up order was bad because notice was 
not given within a sofficient time before the 
application was made. It has been sworn 
that a registered letter was sent ; to this the manager 
answers that he did not receive it. I think it is 
utterly immaterial whether he received it or not. The 
Act makes the posting of the letter service. Then it 
appears that this letter was received by the manager'n 
brother at the manager's office, and T do not think it 
an unreasonable oonclusion to come to, that themanager 
did receive notice of the contents of that letter, and if 
it were necessary I should so hold. The plaintiff has 
succeeded in his action against the directors. The 
plaintiff has made the manager of the company a de- 
iesdant, bat tbere can be no relief against him, he is 
merely the servant of the company. If the manager 
bad defended separately, I should have given him his 



costs, but as he has not defended separately, I shall 
merely exclude him from the judgment. It is clear 
that this action is brought in the interest of TerriU, 
but ail other creditoni are equally entitled to be paid 
their debts as Terril is. Judgment for the plaintiff 
Order the defendants other than the manager Lem- 
priere to pay to the plaintiff the sum of £271 ISs. 8d. 
or BO much thereof as may be necessary to enable the 
plaintiff to pay every creditor of the company, who has 
proved or shall prove within six months from this date, 
his debt under the liquidation, the sum so proved by 
him. Order the defendants other than the manager 
Lempriere, to pay the costs of the action. 

Solicitor for the plaintiff, Lyon» and Turner. 

Solicitors for the defendant, Gaumgon and WaQaae, 

Before a'Beckett, J. and a jury of six. 
Askew v. Dambv. 

Nov. 12, 13, U, 15, 16, 20, 

Bin qfSaU-^Segistration — iTtgtrumentt and Seottriliet 
SUUvie 1864 s. 59 Act No. bbl a. l—lTotrumtnta 
Ad 1890 ». 133— Costa. 

A doeumejit by way of abaolutg trtms/er €md under 
which poueMion of the good* comprised tharein it 
giv«n and for which good* the purchase money has 
been paid is a bill o/ tain wUhin. the meaning of (Ae 
Aeli relating tobilis ofaaie and it of no effect either 
at law or in equity unlese it be registered, and the 
subsequent payment of the purchase money and lie 
takifig possession if done in pursxijOnM of such bill <(f 
sale will not vest the property in the purchaser. 

Where a trader has commenced and carried on business 
with the goods comprised in such a bill of sale at 
hereinbefore mentioned and ha» sold some of the 
goods and has added to his stock by other goods 
partly loith the proceeds arising from the sale of the 
goods eonvprited in the biU of sale and partly on his 
own credit, the grantor or his representatives are not 
entitled to seize the goods so purchaeed and added to 
the stock, though they may be entitled to seize such of 
the goods included in the biUofaaie as remain in the 
possession of the grantee. 

Where a plaintiff has succeeded on some and failed on 
other issues raised by his action the Court wHl not 
give special directions as to the adjuetment of the costs 
betujeen the parties if such directions would tend to 
hamper the taxing officer when dealing with such 

This was an action for trespass and for damages for 
the seizure and sale of the plaintiff's goods, and for the 
detention of the plaintiff's trade books. The 
statement of olaim set oat that t;he plaintiff 
was a drapOT and carried on business at certain 
premises called Bradford House in Fitsroy, of 
which premises he wss the yearly tenant, and that 
during the currency of such tenancy the defendant 
broke and entered the said premises, and seized the 
plaintiffs stock and sold the same uid the plaintiff 
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oUims £2U.000damages. The defendant in his defence 
admitted tliat he had seized and sold certain of the 
goods bat allcj^ that they belonged to one Wilkinson 
who hod sequestrated hia estate on the 7th January 
1890 and of whose estate the defendant was tnistee. 
That the i;ooda had been sold to the plaintiff on the 
24tli I'eceijiber 1889 but that such sale was not a real 
but a sham sale that it was in fraud of creditors and 
without valuable consideration and that it was a 
fraudulent preference of one Burkitt. ]f urther that the 
alleged s.J« was not made in the ordinary course of 
business and the document whereby the alleged sain took 
place waji never registered as a bUl of sale nor was 
any notice ut any intention to file the same ever lodged. 

Jir. Purtea, Q.C., Dr. Madden, Mr. Irvine and Mr. 
Coldhavi appeared for the plaintiff. 

Mr. Ifaaea ajid Mr. Bryani appeared for the defend- 
ant. 

At (ho close of the case the following questions 
were put 'o the jnry. 

1. WiiN the alleged sale by Wilkinson not a real 
but a sham sale not intended by either Wilkinson or 
the pUintifT topasa the property of any of it to the 
plaintiS. 

2. Was the alleged sale made by Wilkinson, as the 
plaintiff knew, at a time when Wilkinson was greatly 
indebted and for the purpose and with the intention 
of defrauding defeating and delaying the crediton of 
Wilkinson and without, any valuable consideration. 

3. Was Wilkinson at the time of the alleged sale, as 
the pluintiffand Burkitt well knew, unable to pay hia 
debts 4B tht'y became due from his own money and was 
the alleged sale made in favor of plaintiff in trust for 
Burkitt and as Burkitt then well knew of giving 
Burkitt B. preference over the other creditors. 

4. Assuming that the plaintiff is entitled to damages 
for the finizure and sale of goods bought and paid for 
tSter the purchase from Wilkinson what damages do 
you give for the seimre of such goods. 

6. Du you find that any of the goods seized by the 
defeodant were goods which had been bought on 
credit an.l not paid for at the time of the seizure. 

6. If you answer yes, to question five what damages 
do you give for the seizure and sale of such goods 1 

7. What damages do yon give for the seizure of the 
trade books bought by the plaintiff 1 

8. If you answer questions one, two, and three in 
favor of the plaintiff what damages do you give in 
addition to the damages under questions four, five ,aix 
and seven ! 

9. Were the goods bought by the plaintiff after the 
sale by Wilkinson distinguishable by the defendant 
from those included in tJie sale by Wilkinson % 

10. Were the goods bought by the plaintiff after the 
■ale by Wilkinson distinguishable by the plaintiff from 
those included in the sale by Wilkinacn } 

11. Was the plaintiff offored by the defendant an 
opportunity for distinguishing and removing the goods 
ao subsequently bought before the defendant soldtbem 
with the other goods t 

12. Had the plaintiff's tenancy of Bradford Houae 
been determined by operation of law when the defend- 



ant seized in November 18S(f ? 

13. If you say No to question twelve what damages- 
do you give for trespass in entering Bradford House f 

The jury returned the following answers. In answer 
to questiona one, two and three we think it was a real 
and not a aham sale and was for valuable consideration 
and was not in trust for Burkitt. 

In answer to question four ; £1000 damagea. Id 
answer to qneetion five ; Yes. In answer to queaticMt 
six ; £475 damages. In answer to question seven ; ^1 
damages. In answer to question eigbtj£3,800 damages. 
In answer to question nine ; No. In ansiver to queatioa 
ten ; Yes. In answer to question eleven ; No. Id 
answer to question twelve ; Yea. 

On these findings Mr. Irvtne moved for Judgment. 
CvT. ad. vuU. 
Nov. ''A. 

AIb. Jbbtice a'Bbokrtt. — This is an action to re- 
cover damages for the seizure and sale of plaintiff's. 
goods, for the disturbance of the plaintiff's possession 
as tenant, aud for the detention of his trade Ixxika. 
The defendant deniex that the goods seized were th& 
plaintifTs, and alleges that they belonged to one Wilk- 
inson, who voluntarily sequestrated his estate Januaiy 
7, 1890, that the; were aold by him to the plaintiff 
December 24, 1889, and that tliis was not a real but 
a sham sale, that it was in fraud of creditors, and 
without valuable consideration, and by way of fraudu- 
lent preference of one Burkitt. He also contends 
that the document under which the transaction was 
effected was a bill of sale, wholly! invalid ^^^ want of 
registration. Immediately after this document waa 
signed the plaintiff went into possession of the pur- 
chased property, consisting of the stock-in-trade of 
a draper. He sold largely and bought largely in the 
ordinary course of business until he was stopped by 
the seizure of the goods in March, 1890, by Wilkin- 
son's trustee in insolvency, the father of the preseat 
defendetnt, who was elected as his suooeseor in the 
trust, and sold that which his predecessor had seized. 
This consisted of the original stock and of new goods 
bought by Askew. As to these new goods, the de- 
fendant pleads that most, if not all, of them were 
bought out of the proceeds of sale of the original 
goods, and that IE there was any not ao bought, they 
were small in quantity, and were so mixed up with 
the other goods as to be indistinguishable by tiie de- 
fendant, and that he was always willing to retom 
them to the plaintiff on his pointing them out. The 
questions raised by the pleadings were so complicated, 
and the rights of the parties were so different aa to 
the different descriptions of gooda seized, that I could 
not properly ask the jury for a general verdict for 
plaintiff or defendant, and I therefore sent them 
specific questions on all the matters of facts in issue 
The question of whether the document of 24th Decem- 
ber was a bill of sale, which required regiatratioor 
waa a matter of law. It involved the consideratioa 
of facts, but aa the evidence on the subjeot was all 
<me way I did not consider it necesaary to submit any 
question upon it to the jury. After the jury had 
answered the questions, I heud arguments cm motion 
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for judgment. The most important point argued in- 
rolvingthe plaintifl'a right to the damages of £3,800, 
giveu in ftnavfr to question 8, was aa to the non- 
I'E^ietratioii of the liill of tiftle. This document is in 
the following words : — 

Melbourne, 24tli December 1S89. 
" Id consider&tiun of the sdtii of £6,325 to be paid to me u 
liei'eiiiafter mentiuned, by George Askew, of Horth Filzrojr, 
druper, 1 do hereby sell, nasigii, and transfer to him all my 
gtock- in -trade, goodi, and Jixtaroa, and chntteU in, upon, and 
about my invmisea, knoun aa Jirudford-house, 115 Qeorge's 
road, North Fttsroy. Psyment to l>e made na follows :— JCSOU 
cash ; balanco by approved bills in equal amonnta, at one, 
two, three, fbur, five, nod six DionthB, with interest at per 

" H. H. WlI,KlNSOII. 
" Witnew.— M. J. S. Gair. 
" Received from Mr. Askew the snm of ffiOO. 

" H. H, WiLKIHSOH." 



24/12/90 
H.H.W. 



An absolute transfer, not hy way of mortgage or 
security, is within the definition of the act. See Swift 
v.Panmll, 24 Ch. D. at p. 210; YanOanv. Taylor, 
13 V. L.H., 903. An equitable assurance is within 
the net, YamUtn v. Taylor. If % good transaction can 
be proved without having recoarse to a document auch 
aa that of the 24th of December, the transaction will 
not fall because the document is not r^^tered. See 
the law oil 1111.=; subject fully stated in Newlove v. 
ShTtwuhiry, i^l Q.B i)., 41, and latel/ acted on by 
this court in Youvg aiul Olkern v. Mook Ah Meng, 12 
A L.T., 21)6. In ibft present c::se thtrn was no trans- 
action withoat the document. Ko binding liargMn 
was entered into. Tbe pnrties were in doubt if any 
sale could be miulp, until they went 'o ihe solicitor, 
who reduced into writing flie agreement which 
Wilkinson signed. The plaintilf says in his crosB-ex- 
aminiLtiou, " There was uo formal arraiigemenl until 
the document was signed, that is the document under 
which I claim," None of the evidence ia in conflict 
wilh thisstatemint. Without this si^med document 
there would lisve been no transaction between the 
parties. The su])Eei:]ut.'ut taking possession was under 
authority derived from it. I have, therefore, no doubt 
thst, according to the authority of cases in our own 
aud in the English courts, this document required 
registration. It haif, however, been argued that, though 
it may have required registration, the otnission to 
i^^ter is immaterial, inasmuch as the goods did not 
rumain in the apparent ownership of the vendor, and 
thiit the only consequences of non-regist ration are those 
described in the words, " Otherwise &c.," in section 59 
of Act 204. The defendant's contention is that the 
words of section 1 of Act 557. " No bill of sale shall 
be operative or have any validity at law or in equity 
until filed," make the document void ttr all intents and 
purposes, notwithstanding that possession under it was 
taken liefore the insolvency of the grantor. T have 
bad occasion to consider this point before, and my 



views on it are expressed in the case of M'Carthy v. 
Niekolls, 8 A.L.T., p. ISO. lagree with the defendant's 
contention. This construction may occasion inconveni- 
ence and liantship, but it does not involve any more 
trenchant curtailment of the rights of ownership than 
was directly aimed at and accomplished by Act No. 
657. By this an owner of chattels was deprived of 
the right to mortgage them if any creditor objected to 
his doing so, and it is little more to ss,v that he shall 
not transfer them by written instrument out of the 
ordinary course nf business if any creditor objects 
to his (Ining so. Whatever raay be thought of the 
result of my int«rpretation of section 1, it seems to me 
inevitable from the language used, As against this 
construction it may be said that the words " Otherwise, 
(fee.," retained in section 133 of the Consolidating 
Act are thereby reduced to surplusage should have 
been omitt«d, and are misleading, but I think that 
their retention cannot he considered aa a legislative 
declaration of the law upon a point left doubtful when 
the acts consolidated were in force. As against my 
construction, in addition to the case referred to in my 
previous decision. Pearl v. Richardson, 8 A.L.T., 63, 
might be cited, and there are observations in Yamt&n 
V. Taylor which seem to treat apparent ownership as 
still material. The question raised in argument ia 
important, and I would have reserved it fbc the Full 
Court if I had not already given effect to my views in 
a previous case. I hold the bUl of sale void at law 
and in equity for want of registration, notwithstand- 
ing that possession was taken directly after it was 
signed. I hold that the plaintiff had no right to the 
goods sold to him unless derived from the bill of sale, 
and therefore that the plaintiff is not entitled to the 
£3600 damages given for seizure of these goods. As 
to the damages of .£1000 given iu answer to question 
4, the defendant contends that, inasmuch as these 
goods were bought with the proceeds of the sale of the 
goods comprised in the bill of sale, they became the 
defendant's goods, citing in support of this contention 
ffalleU'g cote, 13 Ch. D. p. 696. The facta were that 
all moneys received in the business were paid into the 
plaintiff's bank account, whether they were the price 
of old goods or of new goods, and whether of nen 
goods bought for cash or on credit, and that new 
goods were paid for by cheques on this account. There 
was a seizure on the 7th of >Ianuary, but the officer of 
the trustee was turned out, and the plaintifPs posses- 
sion was resumed aud continued until March, and 
during all this time selling and buying went on. It 
is admitted that the bill of sale gave leave and license 
to sell until revoked by the seizure on the 7th Janu- 
ary. Up to this date at least the plaintiff had full 
right to receive proceeds and do what he liked with 
them. As the jury have found the transaction 
honest, I think no fiduciary character in relation to 
the defendant within the principle of SaHetfg cow or 
otTaylorv.FlumerAM.&B. 562 can be attached to 
plaintiff's receipt of proceeda after the sale. Part of the 
money employed in the purchase of new goods may have 
been the price of goods bought on credit, aa to which the 
trustee could chiim no right. The purchase money of 
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new goodfl caanot be attributed exclusively to the pro- 
ceeds of gooda to which the defendant was imtitled. 
I think that the defendant could not lawfully treat aa 
his the goods bought by the plaintiff. The seizure 
was not an act which should incline the Court to 
strain equitable doctrines to help the defendant out of 
a difficulty. It was an assertion of legal title without 
any r^aH to equities. Instead of bringing an action 
to Bet aside the sale, to have, accounts taken, and 
offering to account for purchase money received — in 
which action a receiver might have been appointed— 
the trustee, who had received part of the price, seized 
and sold all the goods which he could lay his hands 
on, and did nothing to adjust the rights which arose 
on the sale being set aside. He forcibly asserted his 
l^al riglitB, and the Court ought not to give him 
more than his clear legal rights in this action, in 
which the equities between the parties as to accounts 
of proceeds received and as to purchase money paid 
cannot be settled. I hold the plaintiff entitled to the 
damages of LI, 000 under the answer to question 4. 
Ab to the damages of L475 under the answer to ques- 
tion 6 there has been little discasaion. The plaintiff 
is clearly entitled to these damages on the jury's find- 
ings. Aa to the books I order the defendant to return 
the books which were parchased by the plaintiff with- 
in one month from this date, and I reserve liberty to 
either party to apply as to such books ; or if plaintiff 
prefers it I shall makeno order for return, and add LI 
to his general damages. Aa to coats, I thinkit is ditti- 
cult toapply rules 1 and 2 of order LXV, The event 
has been decided in fovour of the plaintiff, but he failn 
as to part of the goods in respect cif which the action 
bw been brought. He also fails in the issue of law i 
raised as to bill of sale. He also [ails to make out ar.y 
oaae of disturbance of tenancy. According to the 
decision of the Full Court in SlatJ^ v. Shire of Colac, 
11th of July, 1891, the Court ought not to anticipate 
the difficulties which the taxing officer will have to 
deal with by giving any specif direction to remove 
them. The only costs to which I think the defendant 
properly entitled are auch ob are distinctly attributable 
to ttte aasertion and attempted proof of tenancy of 
Sradford-houae, and to the claim in respect of the 
goods comprised in the hill of sale as distinguished 
from the other gooda seized, but J think that on this 
second head no co^te exclusively attributable to the 
claim to auoh goods could be found. To enable the 
defendant to make what he can of the snccesses to 
which I have referred I shall follow the course pres- 
cribed by SlaUr v. Shim oj Colac. I give judgment 
tor plaintiff for L1475, with costsof the action, except 
the ooata of the issues on which the defendant has suc- 
ceeded, plaintifi to pay the defrndantthe costs of auch 
isaaes. Direct defendant within one month from this 
dote to deliver to the plaintiff the booka purchased by 
him after the 24th December, 1889. Liberty to either 
part; to apply as to such books. 

Soliciton for the plaintiff, Brahe and Gair, 

SoUcitora for the defendant, Eraham and Ftran*. 



SITTINGS IN BANCO. 



(Before Higinbotham C.J., a'Beckett and Flood, J..I.) 

Re Stuebt tUD Co. ex parU Parsoms. 

Oct 21, 22, Dec. 10. 

Co«».pany — Paid up aJiarea^Cmdributory. 
In the lAseacf. of »)meial alat'itory provision, the 
liability of the sliarelioldei- to conlributiim in the 
oawi of liqfiidation o/ a rovipany depends on t)te. 
tenne of thi contract, as baeed upon the aiatutory 
docuinenls tohtch are regixtered for the purpose of 
protecting Ihf. sharehnld^e on tlm one liand, a7id the 
creditor! on tlie other. The rontraci a» it eri»lg at 
the time of winding up is the nole meitntre of liabil- 
ity oTid the Covrl cannot erpaTid the contract nor 
fix upon the parly a new engagement larger or other 
tluin that into which he has entered. 
Appeal from Hodges J. 

The facts and arguments appear in the judgment. 
Mr. Higgiiu and Mr. Bryant appeared for th« 
appellant. 

Dr. Madden and Mr. Mitchell appeared for the 
respondent. 

HiGiKBoTHAU C.J.— In the Matter of the Com- 
peuiies Act 1890 and of Street and Co. Limited and 
Charles Robert Parsons. ^This is an appeal by the 
liquidator from the decision of Hodges, J., by which 
on settlement of the list of contribulories of the coni- 
' pany (Street and Co.), Charles Robert Parson was 
ordered to be removed from the list in respect of 
4,000 shares. The appellant a-^ks that this order may 
be reversed, and that M r. Parsons may be placed on 
the list of contributories as the holder of 5,(i00 
shares. Mr. Parsons admitted his liability to be 
placed on the list of contributories for !,()00 shares 
in respect of which his name appears on the rr jester 
He de-.ied his liability for 400U additionnl shm-es in 
reepect of which alao his income appenrs on the register 
and for wliifh a scrip cerliticate was issued, on the 
ground that tliey wore j'art of Hi,0(iO fully pn-d up 
shares referred to in the fourth paragraph of the 
memorandum of association, which is in the following 

" The capital of the company is £50,000 in 50,000 shares of 
£1 eooh, 34,0(10 of which are cuntiibiitiiu| iliareBOJid 19,000 
fully paid up and upon nhich no ualU sAvM be pKyalilp," 

It appears from the affidavit and thu evidence of 
Mr. Parsons that he wns a auVscriberoftbe luemoran- 
dnm of aaeociation for 1,(100 contributing shares, and 
that he was a director of the comprkny from the time 
of its formation. He stated thnt though his name 
appeared in the register-book in respect of 4,00(1 fully 
paid up shares, he never made application for them, 
nor did he receive any notice wliatsoevir that the 
same had been allotted to him. He was unalilc to 
say under whnt circumstHnces, or for what reason, 
his name had been placed on the register. He was 
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first Aware that his name was on tb« roister in 
respect oF these 4,000 shares about February, 1889, 
when liis scrip certificate was handed over to him. 
But he did not theii make any enquiries, 
nor did he take any steps in reference to 
the matter, as the company was then prac- 
tically in process of voiantary liquidation, and he 
assumed that as the shares were paid up there could 
be no liability in respect of them, and he knew there 
was DO prospect whatever of there being any surplus 
of assets over liabilities. Neither he nor anyone else 
paid anything in respect of these 4,000 shares. The 
learned ju(lt;e AGGumed, for the purpose of his judg- 
ment, that Mr. FarGoiis had agreed to take and had 
token the 4,0(iU paid-up shares, and he held that if 
the contract was a valid Di:e, Mr. Parsons, as a share- 
holder, WEis under no liability, and could not be ranked 
as a contributory in resjiec'' of tlio.ie shares. We are 
of opinion that this decision was correct. The 
proceeding in which it was given was not one to 
rescind the contract betweon th>i shareholder and the 
compnny or to remove the name of the shareholder 
from the register on the ground of fraud or want of 
consideration given for these 4,000 shares. On the 
contrary, the liquid.itor, by |iro|tosing to place Mr. 
Parsons on the list of coiitriliutoriesin respei;tof thi-se 
shares, affirms the contract, and he seeks to ndd a 
term to it in direct contravention of an express pro- 
vision of the contract ns fi.tcd liy the memorandam of 
association with respect tu shares denominated " fully 
paid-up sliarea.'' In this view ib has been argued for 
the appellant that the latter words of clause iv. of the 
memorandum of association, by which it is provided 
that no call shiiU l)e payable ou lully paid-up shares, 
is either nugatory or ultra vim, and that power 
cannot be tidten liy the liiemoninduni of association to 
exempt a shareholder from liability to contribution in 
respect ofshareson which the full amount hasnotbeen, 
in fact, paid. The words appear to us to hiive little 
more elTect than to explain and confirm the real mean- 
ing of the words " fidly paid-up " immediately preced- 
ing. Whether the words be ^ken together or separ- 
ately the meaning of the latter provision of this clause 
clearly is that 16,000 shai'es of the company shall be 
and are considered to be Fully paid up, and shall not 
be contributing shares. This provision is not repugnant 
to any of the objects mentioned in the preceding part 
of the memorandum, and it is not, therefore, ultra 
vireg within the opinion of M'^ughten, J., in Trevor 
V. Wentioori/i, (12 Ap. Ca, 431!). Nor is there 
anything in~ Division I. of the Victorian Compnnies 
Act 1>J90 which forbids the issue of fully paid-up 
shsrea or enacts that shares of this denomination 
which may have not been in fact fully paid up may be 
treated as shares upon which calls shall be payable. 
Section 35 of the English Companies Act 1867, which 
provides thnt every share in any comjiany shall be 
deemed and taken to have been issued, and to be held 
subject to the jiayment of the whole amount thereof 
in cash unless the same shall have been otherwise 
determined by a contract duly made in writing and 
Sled with the registrar of joint stock companies on or 



' before the issue ot such shares, has not been adopted 
in Victorian legislatinn. Some of the authorities 
which have been cited in support of the appeal are 
cases which have been decided upon this section. They 
have no application to shares in trading companies 
under the Victorian law. Several of the other cases 
referred to in argument are coses where the memoran- 
dum of association did not provide for paid-up shares ; 
and some related to the liability of the shareholder to 
contribute as the holder of siiores issued at a discount. 
N^o English authority has been mentioned in the argu- 
ment in which the existing agreement between a 
registered shareholder and the company in con- 
formity with the terms anihorised by the memoran- 
dum of association has been altered, aod a 
liability not created by the agreement has been attach- 
ed to the shareholder by a court of equity. On the 
other hand, the authorities are numerous and uniform 
that in the abseni:e of special statutory provision the 
liability of the shareholder to contribution in the case 
of liquidation depends on the terms oF the oontraot, as 
based upon the statutory documents which ore regis- 
tered for the purpose of protecting the shareholders 
on the one hand and the creditors on the other. The 
contract as it exists at the time of windinff.up is the 
sole measure of liability, and the Court cannot expaud 
the contract nor fix upon the party a new engagement 
larger or other than that into which he has entered. 
WaterhouM v. Jamietoti, (L. B. 2 fl. L., sec. 29). In 
CnrrU'a ease (3 De Ge^-I and S) Turaer, L. J., said 
at page 371 : — 

" Frsud, >>-sumiDg theru was fraud, would of oourse warrant 
tho Oiurt in traatiiijf thu purcWie as void, or In undain'j it ; 
but it cojlil not, m I conceive, autborise any Court to sab- 

In the cases of Carling, 2!i»peler, ajid WaUh (1 Ch. 
Div., 124) JamoB, L. J., said :— 

" If, tbensrore, Ibccue deperidHuii amntract between (hem 



(Le.. persons then before the ''onrt) nnil the coupany, the 
' must eitbur be apprubntad or reprobated. If the 
w» a contract that ihey would take paid-up shore* 



cannot convert that into a contiaot to take unpaid sharea " 
In Anderson's case (7 Ch. Div., 95) Jessel, M.U., 
observed : — 

" You oannotatter the oontraot to aucb an extent a* to say 
though yon have bargamed for paid-up ihares, we will change 
that mto a bargain to take up sBarat not paid up, and put yoD 
aa the list of uoDtribntoriea on that ground." 

Without expressing an opinion as to whether the 
facts disclosed in this esse may not entitle the com- 
pany to relief in some other form of proceeding, we 
think that the application of the liquidator to place 
this shareholder on the list of contributories is an ap- 
plication which cannot be granted by the Court, and 
tiiat the learned judge was right in ordering Mr. 
Parsons' name to be removed from the list. The appeal 
will be dismissed with costs. 

Solicitors, Ilopkine for plaintiff company ; Hart for 
Samuels for defendant Parsons. 

(Before a'Beckett, Hodges, and Hood, J.J.) 

CuRTias AND Harvey t. Mkssnrk. 

Oct. 1, 2, Dec. 16. 

Trade navte — Infringmnmt of— Fraud. 
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It ii no atuuicr to an application to restrain by injunc- 
tion the rep«tUion o/acte tantamount to an infringe- 
ment of a U-adt name that the defendant did not know 
that in doing them he woe appropriating or uting a 
name which toae the plaintiff »' properly. The ground 
((f jtiriiiiictxon in eaaee of this kind is the protection 
of (he plaintiffV properly not the fraud of the 
d^endamt. 

AppeaJ from Higiiibothain, C.J. 
The action had been instituted liy OurbisB and 
Harvey against Frederick Meaaner. The ptainti& 
were a firm of persons who and whusii pradeceBBors had 
carried on in England for over 60 yeiirs the buiuneee 
of manufacturera of gunpowder and in particular of a 
sporting gunpowder which had been called "Dia- 
mond" or " Diamond Grain" powder. For more than 
30 years the plainttfia had by their agents sold in 
Victoria aa well as in other Australasian colonies the 
said powder in great quantities under the said name 
and bearing the device of a diamond. It was also 
stated in tlie statement of claim and admitted in the 
defence that the said name had become the plaintids' 
property as applied to gunpowder. It was eJleged in 
the statement of claim that the plaintiifs had recently 
discovered that the defendant was selling gunpowder 
not manufactured by the plaintiffs under the names of 
" Diamond" and " Diamond Grain" sporting powder in 
boxes bearing the device of a diamond. It was fur- 
ther alleged by the plaintiiTs that the defendant, in 
selling the gunpowder under the name and in the 
manner aforesaid, was doing so fraudulently, and that 
the plaintiffs' sole right to the use of the word 
" Diamond" as applied to gunpowder was thereby in- 
fringed. The defendant {inter alia) admitted, in his 
defence that he had, on one occasion, sold sporting 
gunpowiler, not the mannfa>iture of the plaintifia, as 
diamond grain gunpowder but. he denied that he bad 
done so fraudulently. The plaintiffs claimed the 
usohI injunctions, accounts of the profits, etc., and 
delivery up of labels, etv. Higiubotham, C.J., in 
giving judgment in Uie court below, found that the 
defendant had not acted fraudulently and had not in- 
fringed the plaintiffs' sole right to the use of the word 
"Diamond" as applied to gunpowder j he gave judg- 
ment for the defendant From this decision the 
plaintiSb now appealed. 

Mr. Biggins and i/r. Bryant appeared for the 
plaintiffs. 

Mr, Isaacs and Mr. WeigaU appeared for tbe 
defendant Cvr. adv vuU. 

The judgment of the Court was delivered by 
a'Beckett J, ; — We see no reason to question the 
decision under appi-al iis to that part of the plaintiffs' 
case which deals with the iilleged fraudulent use of 
imitative Jaljele. Tlie mam subject of diHcuBsion before 
us, and that with which the decision does not deal dis- 
tinctly is another jiart of the case as to the right of 
property in the name " diamond gntin " alleged in 
paragraph 2 of the statement of claim, and admitted 
by the defence with the qualification that " the term 
diamond grain gunpowder is used liy many persons in 
Victoria as meaning sporting gunpowder of the best 



quality, and not necessarily gunpowder mode by the 
plaintifis." We have to determine whether the right 
of property thus admitted has been invaded by the 
defendant. 'I'he evidence in support of the charge is 
to be found in the cross-examination of the defendant 
who said, " I have never sold powder aa ' diamond ' or 
diamond grain.' People have asked for powder under 
that name. I did not like to have another name put 
on my powder. M'Fee hucI nlso Abrahams huve asked 
me for ' diamond groin.' I answered them, [ have 
'diamond grain,' and I then sold them prime sporting 
powder." In examination he says, in reference to the 
sole to Dyer, the informer, " At time of sale 1 honestly 
believed that 'diamond grain' represented prime sport- 
ing powder, that the ttnns were identical." The 
document which the defendant gave to Dyer described 
the defendant's powder as "diamond grain." From 
this evidence it is clear that the defendant did not 
regard the words diamond grain as specially dea 
criptive of the plaintiff's' ))owder, and that if beforo 
this action a customer had asked for diamond grain 
powder the defpiidant would have supplied his own. 
The plaintiSs contend that supplying defendant's 
powder when so a^ked for is equivalent to a represent- 
ation by the defendant that the ponder which he sells 
is diamond grain. Assuming as the admission in the 
defence entitles us to assume that the words diamond 
grain denote, that excellence of quality, for which the 
plaintifls' powder gained its reputation, persons using 
those words, though not knowing the plaintiffs' names 
in connection with the plaintiffs' powder, do, in foot, 
intend to describe the powder which the plaintiffs 
manufacture. If they ask for diamond grain and are 
supplied with tlie defendant's powder they do not get 
what they intend to get. The plaintifis are deprived 
of intending customers. Not only do they sustain direct 
loss in this respect, but they ara injuriously affected 
by a course of dealing under which their distinctive 
name, in which they have u. proprietary riglit, will 
gradually cease to distinguish, and become what the 
coses describe as publicijuris. It is no sufficient answer 
to an application to restrain by injunction the repetition 
he acts similar to those which the defendant has done 
that the defendant did not know that in doing them 
of was appropriating or using a name which was the 
plaintiffs' property. The ground of jurisdiction in 
ca^es of this kind is the protection of the plaintiffs' 
property, not the fraud of the defendant. Assuming 
that the defendant acted without any fraudulent in- 
tention, his acts were none the less injurious to the 
plaintifis, and the plaintiSs are none the less entitled 
to protection against them. We think that, as to this 
branch of the cose, the plaintiff is entitled to succeed, 
and that the appeal to that extent should be allowed, 
and an injunction be granted in the terms sought, but 
without costs, as the defendant succeeds on the otiiar 
branch. Appeal allowed, without cost«. Judgment 
entered for defendant to be set aside. Judgment to 
be entered for plaintifls, without cost« — ordering that 
defendant, his agents, servants and employ^ be res- 
trained from selling or delivering or consuming or per- 
mitting to be sold or delivered any gunpowder not 
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of the plaintifTa' manuracture unJer the name of 
" diiimond " or " diamond grain." 

Solicitors for plaintiffs, Braham and Pirani ; for 
defendant, Sgghslon, Derham and Martin. 



SUPREME COURT SITTINGS. 

{Before Hood J.) 

Adstraluh Mortoaoe Aao Finahcb Co. v. 

GUTHBIDGK. 

September. 

PronUaory note. Proper perton and proper time 
to affix and cancel Ike stamp. Stamps Act 1890 « 
68, 76, 77, 87. 

The proper perton to affix and cancel the ttamp on 
a promissory noi-e is the maker, and the proprr time to 
affix and cancel such stamp is «'Aen the note is made 
and be/ore it is issued and this is go even though the 
promissory note be post-dated. 

Thetcords " duly cancelled" in s. B7 , gut-see. 4 of 
the Stamps Act \i9i(i mean a defacement that wiU make 
it impossible that the stamp shall be used by any other 
person, at amy other time or Jot any other inttminerU. 

Where a promiseory note comes iiUo the hands of a 
holder at a date prior to thedate appearing on the stamp 
such stamp cannot purport orappear lobe duly cancelled 
Vfithint/iemeaning o/s. 87 svbs'c. 4, anderm though mch 
holder be a bona fide holder he cannot recover on the 
note in an action against the makir, 

A bona fide holr/er of a promit^sory noU not duly 
stamped is ofily protected if ivlien Ite receives the note 
the stamp vpon it is sufficient in amount and on (Ae 
stamp appmr a name or initials which may be those of 
the proper person and a date uhich Jtiny be the proper 
date. 

Tbia wafi an action by the endorseps and holders of 
a promissory note against the maker of the note. 

Mr. Mitchell and Mr. Coldham fiir the plaiiitiffB. 

J/r. M' Arthur for the defendant. 

At the concluBiori of the trial His }Ionour fonnd 
the following facta tIz. ; that the note was signed by 
the defendant, that the note reached the plaintiffs' 
hands in the same condition as it now is, that the 
plaintiffs had given valuable consideration for it, that 
the stamp was put on at the proper time, before the 
date of the note if that is the proper time, and that it 
was stamped befow ite due date. The remaining 
facta appear in the judgment. On these findings 
counsel for the plaintiEfs on a snbaequent date moved 
for judgment. 

November 30th. 

Mr. Mitchell for the plaintiffs moved for judgment. 
The sections to be considered are s s. TB, 77 and 87 
(ir) of the Stamps Act 1890. In this case as it has 
been found aa a fact that tlifi plaintifls aw bond fide 
holders, [ submit that they come under the provsoin 
8. 87 (iv). "Kflfectually obliterated" means so thit it 
cannot be; used again. When the plaiatiffi! got this 



note it purported to be cancelled on the date on which 
it would begin to run. The maker writes his name 
and intimates that the document is not to take effect 
until a future dat«. [Hood, J. But the Act says that 
he is to dato it as of the date on which he writes his 
name.] I would refer the court to Bagley Bros, and 
Co. V. Ellison, 16 V.L.E. 263. [Hood, J. That case 
is not this ; here to any one obtaining the note before 
the 20th of September it would not appear to be duly 
cancelled]. In a post dated inatroment I submit that 
the stamp is properly affixed if it a put on at any 
time before the dooament ia issued. There is no 
definition in the Act as to what is the proper time to 
cancel. [Hood, J. Except in s. 67]. I admit that 
the proper time to cancel the stamp on a document 
which is not post-dated is before it is issued. In 
Goldberg v. Devlin 12 V.L.R. 795 the court inti- 
mated that the proper time was when the document 
was executed. Here the note was delivered as a sort 
of escrow it was not issued then within the meaning 
of s. 3 of the Instrumentt Act 1890. As there ia no 
definition given in the Act of the proper time all that 
is required is that the revenue be protected. [Hood, 
J. If that be so the stamp might be put on at any 
time before the note is paid]. 

Mr. Mae Arthur tor the defendant. We have to 
look at s.s. 76, 77, 84 (Sa) and 87 (4). [HoOD, J. 
With all respect to the Legislature it seems to me 
that s. 77 aubaec. 1 ia all ultra vires\. I'he stamp 
must be cancelled by ^tbe proper person and muBt bear 
tlie dato of the cancellation. S. 87 aubsec. 4 says 
"Effectually obliterated," and looking at s. 77 that 
means ao that it may not be used again on any other 
instrument. This stamp might have been used again. 
The debt represented by the note might have 
been paid between the l^th and 20th Septoraber in 
which event there is nothing to prevent this stamp 
being used again. The date of the noto and the 
stamp need not be the same, that is shewn by Bagley 
V. Ellison 16 V.L.R. 263, Whitty v. Dunning, 6 
V.L.R. (L) 324, Harriman v. Purchei 9 V.L.R. (L.) 
at p. 238, Goldberg v. D^lin, 12 V.L.R. 795. 

[HeOD, J. What do you say as to the proper time 1 
GMberg v. Dealitt, 12 V.L.R. 796 shows that the 
proper time to cancel is the time when the document 
is executed. The proper time for affixing is the proper 
time to cancel. 

Cur. ad. milt. 
December 7tb 

Mr. Jdstiok Hood. — This is an action on a prom- 
issory-note, dated 20th Septomber, 1890, brought by 
the plaintiffs a^ endorsees and holders against the de- 
fendant ofi m&ker. Several defences were raised at 
the trial, but they were all then disposed of against 
the defendant, except one arising under the Stamps 
Act 1890, with which I have now to deal. The facts 
relating to this defence are as follow : — In 1 890 one 
Robert Clark, trading as R. Clark and Co., had deal- 
ings with the defendant, and obtained from him a 
pro mif^soTy -note for value, falling due on the 20th 
bieptpniber, 1890. This note Clark discounted with 
the plaiiitiffa. In September, 1890, some short time 
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before thui note became due, Clark obtained from the 
defendant the Qot« now sued upon, which was intended 
to be a renewnl of the one then current, and this note 
was forwarded to the plaintifia on the Iftth September, 
1890. When received by the plaintiffs the note had 
affixed proper adhesive stamps of sufficient amount, 
cancelled hj having written across them " R.G." and 
" 20/9/90." The evidence with regard to the affixing 
and cancellation of these stacnps was extremely un- 
satisfactoiy but it was certain that they were not 
affixed by the defendant, nor were the figures represent- 
ing the date in his writing. It appeared that the 
defendant handed the document un9tam[>ed to Clark, 
who gave it in the same condition to one of his employes, 
who made in his book the usual entries about the note. 
It was next seen a few days after by Clark's accountant 
when the stamps were on, with the initials across, but 
thf.re is no evidence as to when or by whom this was 
done. The aocountant then put the figures on the 
stamps, and sent the document to the plaintiffii. Under 
these circumstances it was objected for the defendant 
that this promiiiBory-note was not " duly stamped " 
within section 6a of the Stamps Act 1890. The ex- 
pression, " duly stamped," is defined by section 77, and 
two modes of proof are provided for satisfying the Act. 
The first alternative is that the proper person should 
cancel the stamp by writing thereon his name or 
initials, together witli the true date of his so writing 
Under this requirement the note was clearly bad, be- 
cause the proper person to affix the stamp and cancel 
it was the defendant as maker, and it should 
havt! been done when he made the note. It was, 
however, contended for the plaintiffs that they 
are entitled to recover under the second alternative of 
the same section 77, as they alleged that they 
had otherwise proved that the stamps were affixed at 
the proper time. It is plain than in an ordinary case 
this argument would fail, because the proper time to 
affix the stamp was when the note was miide by the 
defendant and before it was issued to Clark. But it 
was urged that this nole was delivered to Clark in 
some way was an eeorow, or conditionally, and also 
that as tjie note waa to bo used to renew one falling 
due on the 20th September it wax properly post-dated 
as of that date, and accordingly the date on tJie stamps 
should agree with the date of the note. I cannot 
accept this view. The nute was delivered to Clark 
absolutely, to be made use of by him in the ordinary 
way, and without any condition attached. The in- 
tention clearly was that this note should pass to 
Clark in order that he might take up the one coming 
due, or, in other words, the defendant made and 
issued this note to Clark unstamped. The stamps, 
therefore, were affixed and cancelled after issue, and 
by the wrong person, and I cannot see how the fact 
that the note was post-dated can alter the effect of 
sections 76, 77, and 87, which require the drawer to 
cancel the stamp and at the time when he first makes 
the note and to place thereon the Imt date of his so 
writing. In my opinion, therefore, this note was not 
" duly stamped " under either alternative provided by 
Motion 77. " But Miaming this to be ho, the plain- 



ti% then ai^ed that they are covered by section 87, 
sub-section 4, which protects bo7ta Juie holders of pro- 
missofy notes if when the documents are. received 
there are affixed thereto the proper stamps "effectually 
obliterated and purporting and appearing to be 
duly cancelled." If the words "duly cancelled" 
mean cancelled in the way mentioned in sec- 
tion 77, this note did not " purport or appear " 
correct when the plaintiffs received it. It 
came to their hands on the loth September and the 
stampH appear to have bei-ii cancelled on the 20th. 
This could not possibly liave been the '■ true date " as 
required by section 77, nnd in this view the plaintiffs 
would fail. But it whs said that the Legislature in 
sub-seciion 4, hns used an expression " duly cancelled" 
ditferenttofhatpreviouslyused, and therefore something 
different is meant, and that iiny form of cancellation 
is sufficient. No dediiition is given of due cancellation 
in the Act, but sub-section 1^ of section 77 imposes a 
penaltyonauy person wholieingrequired by law to cancel 
a stamp does not'do soduly and effectually in the manner 
provided by the preceding aub-section, viz., by writing 
thereon his name or initiuls ami the true date of his so 
writing. And the object of this mode of cancellation 
can be gathered by reference to section 77, subsection 
1. It is there provided that the writing on the stamp 
is to be 110 done " tliat tlie stamp may be effectually 
cancelled and rendered incapable of being used for any 
other instrument." This is, I think, what is meant 
by " duly cancelled," and the intention is to compel in 
every case such defacement as will make it impossible 
that the stamp shall be used by any other person at 
any other time or for any other instrument. There- 
fore, in my opinion, thu holder of a promissory note 
not duly stamped is only protected if, when he re- 
ceives tlie document, the stamp upon it is sufficient in 
amount, and on the stamp appear a name or initials 
which may be those of the proper person and a date 
which mMy l>e the proper time. The stamp then 
would purport and appear to be " duly cancelled," and 
the holder :»uld recover although it were afterwards 
proved that the stamp had not been affixed or can- 
celled at the right time or by the right person. This 
view is, I think, supported by WhiUy v. Dunning (6 
V.L.R. (L), 324), Goldberg v. Devlin (12 V.L.R. 795), 
and Marc v. Rovy (31 L.T., N.S., S72) ; indeed, in 
the last case the point appears to be conceded all 
round. In the present instance when the note reached 
the plaintiffs on 15th Septeuiber the stainps could not 
have purported or appeared ti have been duly can- 
celled ill this sense, as they boru a subsequent date, 
and I tJicrefore feel constniined to give effect to this 
objection. There will be judgment for the defendant 
with couts, but the jilaintifis will have the costs of the 
issues upon which they succeeded to be set off. 

Solicitors for the plaintitls, MidUion, Eitgland, A 
SleKorl ; Solicitors for the defendant, Farfner tor 
Dickinnon. 
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Before Hodges J. 



MiTOHBLL & Co. V. Joshua Bbos. 

Nov. 24, 36, 30, Drc. 1 
Trade Mark Itifi-mgemetU — Fraudulent imilatitm. 
A device eontttining a large number of elements which 
are coiimion In the trade, and go //ubtici juris may, 
if it also cuHtain certain distinctive elemenU pecviiar 
to ittdft be registered as a trade mark. 
A person umn</ only auch parts of such device as are 
co'iniium to t/ie trade, loill not be liable to an action 
J'or infringement of trade mark, but if he use l/iem 
in suc/t a manjier as to tAoto a clear intenlio7t to 
profit by the reputation o/ the article beariitg auch 
device, and if in fact such use is calculated to mis- 
lead purcitasers, lie will be liable for fraudulerU 
imitation of such device, ajid may be restiainedfrom 
using such parts of such device. 

This was aa action by the plaintiS;!, who are distillt^l'S 
and wine and spirit merchants ot Belfast, Ireland, and 
who curry on a large agency buiiiueKB in Victoria, 
against the defendants, who are also distillers carrying 
on business in South Melbourne, fur infriuji^enient of 
their registered trade mark, and for fraudulently 
imitating the plaintiffs' bottles and labels with the in- 
tention of profiting by the reputation obtained in this 
colony by the plainttfTs' whisky. And the plaintifis 
claimed an injunction restraining the defendants from 
using the Inbel coiupliiined of, an aeciiunt of the profits 
made by the defenftnts since they began to use such 
label, or .£1000 damages, and delivery up of all such 
labels to be cancelleil. The defence was th^t the 
alleged trade mark was publiei juris and a denial of 
the fraud. 

The plaintiffs' trade mark, which was registered 
May 1882, is described iis " a label, across the centre 
" of which is a tablet bciiring the words * Old Irisli 
" Whisky.' Above and resting on the tablet is a 
" crown, and on the arched ribbon at the top is the 
" word ' Mitchell's.' Beneath this tablet is a shield 
" beariug a monogram composed of the letters 'M. & Co. 
" with the representation of a rose, thistle andshamrock 
" uademeatb. Below this again is the word ' Belfast' 
" on another ribbon, the whole being surrounded by a 
" floral border composed of the lose, thistle and sham- 
'- rock." The tablet and ribbons on this label werered in 
colour, the bordering green, and the general background 
bluish.Audthebottleausedby theplaintifisvrere imperial 
quart t>oL ties. The defendants until recently did not 
a quart bottle and the label used by them wai 
label with a white ground bearing the device of a 
lion rampant, red in colour, and attached tn the label 
was their own name. Latterly, however, the defend- 
ants took to bottling their whisky in bottles closely 
resembling the imperial quart bottles used by the 
plEuntiSs and they also cliauged their label to the label 
complained of which bears a very striking resemblance 
to that used by the plaintiffs as the size, shape, color- 
ing and floral derice are almost identical. On a 
tablet, which is red, acroa the centre of the label are 



the words " Old Irish Blend " above the tablet is a 
crown and above that again is the word " Whisky " 

a red ribbon, while below the tablet is a moD<^am 
composed of the letters "O.I.B." the whole being anr- 
rounded by a floral border composed of the rose, 
thistle and shamrock. The defendants name does not 
appeal on the bottle. 

"r. Madden and Mr. HiggirM appeared for the 
plaintiffs. 

Mr. Mitchell and Mr. WeigaU appeared for the 
defendants. 

Mr. Mitchell for the defendants : Where it has 
been shewn tbat a number of other persons have 
been using labels very similar to those used by the 
plaintiH' and defendant it requires very stringent 
proof on the plaintiffs part to establish the ease that 
it is his trade mark that has been infringed. As to 
the shape of the bottlen it has been shewn that a large 
numl>er ofpersonswhodealin Irish whisky have used 
this shape for years. The plaijitiffs' trade mark has 
been in common use for years by all vendors of 
Irish whiskey and is not capable of registration Baker 
V. Bawson 4& Ch. D. &19 ; Woolfv. Alsop, 13 V.L.R. 
431,887; WoUtenliolm v. Woolkouse U V .h.R. 963. 

Mr. Higgifts in reply : Baker u, Rawson merely 
decides that the Court has power to expunge a trade 
mark froui the register after it has been registered 
five years. Sebastian, 2nd. edidon, p. 46 In re 
Wragg's trade mark '.id Ch. D. 65l. As to the'signifi- 
cntionof the word distinctive Sebastian .2nd edition 
pp. 22, 46. It will be necessary for the Court to find 
in order to support the defendants' view that tliis 
device was in common use before we registered and to 
prove that this device was and is in common use lies 
on the defendants and they have not shewn it. 
" Common use " means use by a large number of 
persoDs in the trude Where there is no "common 
use" registration is conclusi\'e. [Hodges, J. Assume 
that I arrive &i tlie coiicIublou that & large part of the 
plaiutilTs' trade mark was and is in common ose is the 
whole trade murk invalid 1 ] I should say not, we are 
untitled to use that part which is commonly used by 
vendors of Irish whisky and we have no power given 
us by the Act to disclaim that portion but the re- 
maiuder of our label is distinctive enough. The 
question is have the defendants taken a substantial 
part of uur label. Apart from the evidence of fraud 
against us specially there is evidence by the defend- 
ants' own admission tliat he defrauded the public and 
as the plaintiffs' are one of the public as well as the 
vendors, (he plaintiffs have been defrauded. 

Mr. Mitchell, In re Read & GreswelUi design 42 Ch. 
D, 360 is not an authority as to what is public use. 
The term " distinctive" means something Jihat is not 
in common use. Sebastian 3rd Edition p p. 46, 47, 
383. 

Mr. Justigb Hodoes. The plaintiffs in thb case 
claim two things — first, for an infringement of their 
label for whisky, which was on the 32nd of May 
1882 registert-d under the Trade Marks StatuU 1876, 
and tbey charge the defendants with infringing their 
rights in respect of such trade nufk by wing on 
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bottles of whisky made by the defendants imitations [ 
or colourable imitations of his trade label and by i 
selling the whisky so labelled. The plnintiFTs also 
chai^ defendants with having fraudulently and with 
intent to profit by the reputation of the plaintiffs' 
whisky in the market used bottles of such kind and 
shape and so labelled as to represent to the public 1 
that the defendants' whisky was the whiskey of the | 
plaintiff company, and tJiereby mislead the public. 1 
Hie label in respect of which the plaintiffs claim, was 
rsgiatered on the 22nd of Maj 1862 by Messrs VV. E. 
and D. Mitchell and the defendnnts challenge the as- 
signment of his trade mark to the plaintiffs. They 
have not addressed any argument in support of their 
contention and the plaintiffs appear to me to have 
substantiated this part of their claim by the evideiicR 
of Mr. Mitchell t^en on commiwion. And tliere is 
a case Shipayright v. CUinenU reported in 19 W. R. 
599 which Reems to show that a trade mnrk is acces- 
sory to the good will and passes with the purchase of 
the good will though the trade mark is not specifically 
mentioned in the sale. 

The next matter on which the defendants rely is 
that the plaintiffs' trade mark is not a trade mark at 
bU and ought never to have been registered. In my 
opinion, looking at th« plaintiffs' trade mark npsrt 
from the evidence of user of similar labels at the date 
of the registration, plaintiffs' label is a distinctive 
device within the meaning of the Trade Marks 
Statute. It is a picture (and a trade mark is not, as 
observed by Ijord Justice Brett, an cFsay or n treatise 
or a poem, but a picture), and I think the plaintiffs' 
label is a distinctive picture which would serve to 
convey to an intending purchospr of whisky that par- 
ticular brand, and would intimate to him the means 
of getting the same whisky on a future occasion by 
getting a bottJn with the same brand upon it. But 
the defendants say that Although that be so, tJiere wns 
at the time this label was registered a comnion uier 
by vendors of Irish whisky of a large number of the 
parts which jto to make up the plaintiffs' trade msrk ; 
and the defendants contend that that being so, they 
are entitled notwttii standing the five years' registration 
to dispnte the validity of the plaintiffs' tnule mnrk. 
I think, on the authority of Wool/v. Alsoji, 12 V.L.R. 
421, the defendants' cont^intion, in point of law, is 
correct, and I think that I should follow the decision 
of the Chief Justice in that case on that qaestinn, and 
that leads me to consider whetbt^r t)ie facts bear 
out the defendants' contention on that subject. 
A good deal of evidence was given by different persons 
as to the characteristics of Irish labels. To deal with 
the persons particularly mentioned, it appears that 
not only before the registration of th*; plaintiffs' trade 
mark, but for long before the plaintiffs' whisky came 
into the Victorian market, a firm called Dunviile and 
Co, were importing into this cohmy Iribh whisky, and 
Dunviile and Co.'s label undoutitedi.r bears many of 
the characteristics of the plaintiffs' label. It is sur 
rounded by a floral wreath composed of the rose, th( 
thistle, and the shamrock, it lias a central tablet, it 
has the two ribbons or sorolls upon it which the 



plaintiffs' also has. That whisky was sold at that time 
in thix market, and at the early portion of the firm's 
existence here largely sold, and it has been in this 
market from that time to the present. Then there 
was the firm of Fogarty, Doyle, and Co., formerly the 
firm of Fogarty, Daly, and Co. That firm has also 
used a label hearing a fioral device composed of the 
rose, the thistle, and the shamrock. It also used the 
itral red tablet and also the scroll nt the top, though 
some other respects it differs. Subsequently the 
n of Fogarty and Daly dis^iolved partnership, and 
Daly carried on business on his own account, and he 
used a label somewhat similar to that used by his old 
firm, and though the sale of bis whisky was not and is 
not very great, still he was using this label in the 
Victorian market at the time the plaintiffs' trade 
mark was registered, and for a long time previously. 
The same observation may be made with regard to 
Wise's, and I think it would be impossible for plaintiffs 
to sustain on that evidence the case which they 
attempted to make out — that so Car as the floral 
wreath, &c., was concerned, it was a special or distinc- 
tive device. But while I think that is so, and while 
I think that the defendants may be entitled to the use 
of these matters which I have referred to, it does not 
prevent the plaintiffs from having a valid trade m»k, 
if in connection with these matters common to the 
trade it had suJficient others, which, as a whole, make 
it a distinctive label, and I think the plaintiffs' label, 
with their name, with their monogram, with their 
crown on it, coupled with the relation of each part to 
all the other parts and the size of each part as com- 
pared with other parts is a distinctive device which 
they frere entitled to register. If they had power 
under our Act as under the Fnglish Act to disclaim 
certain portions they might have disclaimed such por- 
tions as are not peculiarly distinctive. I therefore see 
no reason to decide sgainst the validity of the 
plaintiffs' trade mark. The next question is, have the 
defendanti infringed it by taking any of thnse por- 
tions which are common or were common to a 
number of labels used by other persons in the trade at 
the time when this trade mark was registered. Thej 
have the floral wreath, composed of the rose, the sham- 
rock, and the thistle, they have the central tablet, they 
have the ribbon at the top, they have a monogram 
below the tablet— though a different monogram from 
that of the plaintiffs. These, I think, they were 
entitled to havf, and I may say with regard to the 
remainder of their label they were entitled to put 
"Whisky" and "Old Irish blend" on it. I am not 
able to think that there has been a breach of the re- 
gistered trade mark and so far as any claim is based 
on the infringement, I think I ought to find on that 
issue for the defendants. Then comes the plaintiffs' 
second question, that they have a right to recover be- 
cause the defendants put that label there fraudu- 
lently. It appears that the plaintiffs' whisky has 
had a very good reputation in the Victorian 
market, and is by the Victorian public highly esteem- 
ed, and at the time the defeudants began manufactur- 
ing and selling, the plaintiffs' whisky was, T believe, 
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on the evidence, the moet highly prized of all Irish 
whiskies imported into this market. No witness was 
called by the other side to dispute that it wti% the most 
popular whisky in Victoria. The defendants began to 
mana£acture whisky about five yean ago ; a year or so 
afterwards they began to market it and they started to 
manufacture under their own name with the idea of 
getting it into favour in the market. It appears that 
soon aftcr.mrds the defendants' travell^M infni'mtd the 
defendants that there was aprejudice against Vit;torian- 
manufactured whisky, and that it was ao strong that 
the publicans who S'lld it got into disrepute for selling 
it ; that the defendanta' name on it stamped it at once 
as a Victorian product, and that with their name on 
the bottle the publicans would not tnke it for sale to 
their customers. They were informed, 8i> the defend- 
ants say, that this was not on account of any prejudice 
against themselves or their name, but entirely because 
they were known as Victoriiin manufacturers of the 
article. The defendants' travellers told them that tliey 
could sell this whisky if ihey put an Irish label upon 
it, and the defendants yielded to the suggestion, and 
determined to put on their whisky an Irish label. 
With a view to do that, the defendants had the labels 
used by Fngarty, Doyle and Co., and also what are 
called Mitchell's pennitted labels placed before them, 
and with these before them they gave instructions to 
Troedel and Go. to manufacture a label which would 
contain all the common chsrncteristics of the Ii'txh 
label. The label produced by that firm was the one 
complained of in the action. Now I take it as ad- 
mitted by the defendants by thsir own words that it 
was their express intention to deceive the public who 
were purchasers of their whisky into believing thut 
they were getting what was not a Victorian manufac- 
tured article, and only so far as they succeeded in that 
deception was the label of any use. When the de- 
fendants admit ao much that they were ready to 
practice this fraud upon the publii;, I infer that tliey 
would with equally little hesitation practice a fraud 
upon the plaintiffs, and although they say that they 
did not see the label which is the plaintifis' trade mark 
I have some difficulty, in fact, I cannot believe their 
statement. I believe that when they made up their 
minds to imitate Irish whisky they intended and it 
wa9 most natural for them to imitate that which was 
most in favour, and if they could deceive they would 
desire to deceive with respect to the best and not witli 
respect to the worst whisky in the market, and I think 
they woold chose a label looking like one on a whisky 
most in favour rather than one on a whisky the least 
in bvour ; and to my mind the label prmluced by 
Troedel and Oo, under the defendants' instruction was 
admirably calculated to mislead. I do not mean to 
say that these two labels are misleading if placed side 
by side, and I think a number of witnesses called mis- 
took altogether the real question which they had to 
determine, which was not that if the two labels were 
placed before them would they be able to say that the 
one label differed from the other because the Court 
itself can decide that ; but the question is whether a 
person having perhaps only onoe seen one label and 



desired to get another bottle of the same kind might 
not and would nut take the defendants' label thinking 
it was <he plaintiSs'. I have little hesitation in think- 
ing that would be the result especially when the whole 
get up of the defendants' label is looked at. The 
defendants have got not only the floral border, not only 
the central tablet, not only the nbbon at the top, but 
they hare got a label as closely the same in size 
oii it is possible to get. In size anil shape they 
are almost identical, in colouring they are 
very alike, and, in addition they are placed upon 
bottles which may have been used by other persons 
but yet are bottles of the same size and shape, and 
they are placed in the same position on the bottle ; as 
it WHS the defendants' design to make their whisky 
pass for Irish, so I think it was their design to make it 
poKs for the plaintiffs' whisky, and I think these mat- 
ters so put altogether were admirably colulated to have 
that efi'ect and I think the defendants' account of the 
retention of the ribbon at the top points strongly to the 
aanu! conclusion. Originally they had " whisky " at 
thf tap but they say that a change was made in the 
label in order to preserve the balance of colour. That 
may l>e so, but preserving the balance of colour aud 
(.■hanging " whisky " into " blend " tended to make the 
defendants' bottles marvellously like the plaintiffs', 
I have arrived at the conclusion that the defendants 
fraudulently intended to make their label pass for the 
plaintiffs' and it was by using a bottle of the same 
size, and by using labels of the same size, shape and 
colouring that they calculated to bring almut that 
effect. I therefore think the plaintiffs entitled to relief 
in that respect. I think, therefore, thay should have 
an injunction restraining the defendants from using 
any device or mark which might represent to or lead 
anyone to believe that the defendants' whisky is the 
whisky of the plaintiffs. I think plaintiff are entitled 
to an account of the profits on sales from the date on 
which the defendants first used this laliel. With re- 
gard to costs I think plaintiffs should have the 
general costs of the cause, the defendants lo 
have the costs of the one issue upon which they 
have succeeded, viz., the infringement of the trade 
mark. I order the defendants to give up for destruc- 
tion all labels similar to the one in dispute or any 
colourable imitation thereof at present in their pus- 
session. 

Solicitors for the plaintiffs, Davies, Gampbdl and 
Davien: solicitors for the defendants, ^roAant and 
Pirani. 

Before Hodges, J. 

In the Divorce and Matrimonial Causes Jurisdiction. 

IllCBARDS V. RiCHABnS. 

— December 7. 

Marringe Act 1890 ». 74 (c.) 

Tlte i-enponilenl twos convicted in New South Wale* in 
1887 /or oblaininff money under /alse pretencoM and 
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snVKd a ierUence o/vnctrlain duration Early in 
1888 Abiwm convicted in South Auttralia for pamitig 
a valueleta chegve and was sentenced to 6 months 
impriiionment. In the name year sliortly afler Aw 
rekage /le u>ae again convicted of forgery for which 
he received a sentence of tliree years Held that these 
anwunteJ lo frequent convictions tvithin the mean- 
ing ojs. 74 (c.) of the Marriage Act 1890. 
This \\a» a suit foi' h dissolution of nmi riiige bj the 
petitioD(-r Caraliue Biuliards agAinat t})i! i't;!>pondcDt 
WilliaDi Arthur Richards on tlie ground iliat he liad 
within live years from the date of the petition under- 
gone frequent convicttons for crime and had been 
sentenced during such time in the aggregate to im- 
prisonment for three years and upwards and had left 
the petitioner hatiitually without means of support. 
The respondent was convicted in Sydney in 1887 for 
obtaining money under false pretenct'S and served a 
SL'ntence of uncertain duration for the offence. In Janu- 
ary 1888 he WHS convicted in Adelaide for pnssing n 
valueless cheque For which he wtiB sentenced to six 
monthfl iiupiisonment and in August of the same year 
he was again cnnvicted at Adelaide for fiirgeiy and 
woe sentenced to a term of three years. 

Afr. A'ei'jhbour appeared for the petitioner. 
Thert! w»s no appeurance for the respondent. 
Mr. Ji'bti<% Huogks,' — In this cuse the pi'titioner 
waa married to the respondent in 1886. Of the fact 
that the respondent has left the petitioner habitually 
without means of support 1 entertain no doubt ; of the 
fact that during the last five years he h»^ suffered con- 
victionf, and served sentences in the aggi*egnte amount- 
ing to th^e(^ years nnd upwards, I have no doubt. The 
only question I do entertain any doubt about is 
whetlier it can he said that thi; respondent has witiiin 
the lust iivi; years undergone frequent coniictionK for 
crim<>. It appeared that, havin;^ bren tnarrifd in 1886. 
he was in gjiul for some crime in Sydney in 181^7, but 
for how long does not appear. In .laniiriry, 18iS^, 
almost as soon as he waa out of gaol for one oAence, 
he is in gaol at Adelaide for a period of six nioiiths, 
getting out somewhere about July, 1888. In August 
following he is in gaol again. Now there are these 
three separate convictions against him, and there 
must have been three separate sentence*, the l^st for 
three years, the second for six months, the length of 
the first I don't know— hut nil occurring witliiti the 
statutory period, and each following closely on his 
liberation after each previous conviction. Having 
reference to the length of time he wax sentenced as 
showing the nature of the crime, snd that eiich of the 
seat«Dces followed closely on one another, I think that 
these are frequent convictions within the meaning of 
this section, and fairly establish that the respondent 
has becon.e or that his nature is set in a criminal 
direction, and if he has not become a habitual criminal 
he has fairly started on the road. And X think the 
Legislature meant to include within the meaning of 
that section persons who by reiison of a series of con- 
victions would not be able to discharge the duties or 
the responsibilities i)f a husband, and there is no doubt 
to my mind that the respondent was not able to dis- 



charge the duties of a husband. There will be a decree 
niti on the ground of '' frequent conviciions." 
Proctors for the petitioner Brafie A Gair. 

IN THE SUPREME COURT OF TASMANIA. 

IN CHAMBERS. 



(Before tlie Chief Ju: 
Ravnoh, appellant v. Cubtai: 



Mining Appeal — Mining Kegulaliuna 13 and 23. 

Nov. 23i-d., 26th., 1891. 

Mngiiston for appellant. 

Urqu/iarl for respondent. 

The fauts are set fortli in ilm judj^ment. 

The Chief Jdsticx this is an apj^eal from the de- 
cisii>n of the Commissionor of Mines at Stiahan. A 
claim for a lease was marked out near Zeehan. The 
notices posted on the ulaim were in the names of 
" IIUIcw" and '■ Raynor", but the application for the 
lease was in the name of " Raynor" only ; thereu|Kin 
Curtain entereil an oljection to the issue of the lease. 
The Commissioner uplielil the objection on the ground 
that the application for the leiwe did not agree with 
the notices posted on the ground, and against I his 
decision Haynor a|ii>eiils. In the case of King v. 
Fitzgerald, it was decided by the Supreme Court in 
July, 18S1 under reguhttions similar to those now in 
force, that where the nutices on the ground were in 
the name of one man, and the application wan in his 
naniB and that of another, the application was good. 
Tho iii-isent case is the converse of that, the notices 
on the ground being in the names of two men, and 
the application for a leaae being in the name of one 
only. If " Illalow" had objected to Raynor applying 
alone, he might have had good ground lot his objec- 
tion, but where one, who does not claim under lllslow 
objects, then I am of opinion that the case comet 
within the principle of the decision alxive cited. The 
additional name on the notice on the ground may be 
treated as surplusage, and the application is then 
regular. The appeal is allowed with costs. 

Butter, Melntyre and Butler solicitors for appel- 
lant. Urquharl, Slwoarl and Omant, solicitors for 
respondent. 



(Before the Chief Justice.) 



MUOLIHTON, BXON. CRKI>1T0a, 



, DlI.LON, CLAIMANT. 

I>ct.27th., 1891. 



Interpleader — Bricks made by licensee of owner of 
^iroperty subject to a mortgage liable to snxure l>y 
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Execution ereiiitor in person. 

Mitchell for I'laimant. 

Thb Chief Jorticb. — This is nn interplea<Ier sum- 
mona, Mrs. Dillon having claimed both furniture and 
brichf levied upon by the aheriiF. As to the furniture 
I held that it was Mra. Dillon's. As to the bricks 
there was inoi-e difficuliy. The Imck-field is the pro- 
perty of Mrs Dillon, subject to a niortgrige, bs to 
which default has been made. Mrs. Dillon permitted 
the debtor to make bricks on the brick-Geld, he did bo, 
and aame unburat bricks and sonii: burnt have l)een 
seized by the sheriff. It is lawful (or a mortgagor to 
continue to use the land as it has been tised before the 
mortgage. He perhnps niay not l>e allowed tn open 
new mines or new quarries on the land, but he can 
continue to work existing mint's or quarries, snd when 
once the mineral la severed it ceases to be part of ilie 
realty and liecomes a perBonn.1 chattel, the property of 
the mortgagor. The mortgagee can only seize thi' 
realty included in the mortga}^ aud not the chattels 
upon it. If Mrs. Dillon had innrl« tho bricks in dis- 
pute in the ordinary course of working the mortgaged 
brickfiplda the mortgagee could not ttjce poaaession of 
them under his mortgage. If Mrs. Dillon could make 
bricks herself, she could pnrmit the debtor to do so, 
and the inortgagee would have nobetterclaim against 
him than against her. I think the bricks are the 
debtor's and liable to be taken by the sheriff under 
the>/o, 

(Before the PiiU Court), 

Miles v. LAHa 

Sept. 1891. 

When there ha* been a breach of ctmtraet for non- 
refurti of nhareg and the price nj nuch shams has 
been forced up by plaintiff, t/ie plaintiff ie not 
entitled by way of damage» to the marla-t valve, of 
lite shares at the time of tlie In-each, but only to what 
the jury may consider to be tlteir fair valiw. 
Mugliston, for plaintifT. 
Attorney General, for defeiidant. 
The CeiRF Jdstice — This is an action brought by 
the plsintiS against the defendant for brench of con- 
tract in not returning 200 contributing shants in the 
West Adelaide silver-mine, lent to him by the plain- 
tiff. The defendant paid into C"urt t'ne sum of £4-), 
and alleged that that was sufficient to satisfy the 
plaintiff's demand. This plea admiited the contract 
and ite breach, and the only question at issue wits the 
amount of damages, Tho £4.5 paid into Court re- 
presented the price of fully paid-up shares at the dnte 
of the breach of contract. The defendant, a I roker, 
had sold 400 contributing shares in the mine, but on 
delivering the scrip it whs discovered il>at 200 of them 
had been forfeited. He therefore required 201) to 
supply their place, and proceeded to purcha=e 200 on 
'Change. The pl^iintiff Hnd def' ndant both made an 
olTer for 200 on 'Change, and n. dispute arose as lo 
who waa entitled to the shwes. This was decided in 



favour of the plaintiff, who applied to the seller for 
immediate delivery, of the iscrip. The seller, who by 
the rules of the Exchange bad three d.ivs for delivery 
would not consent ti> this. The plaintiff and de 
fendant thereupon ^reeil that the plaii tilT should 
have the 200 purchased by the defendant, niid leml 
the defendant at once 200 share!! to be returned, ac- 
cording to the plaintif). " in tvvn or three days," and 
according to the defendant, to be returned "as soon 
as he eould." This took place on tho 17th July. On 
the following Wednesd.iy, tlie22hid, the plaintiff askeil 
defendant for the shncei. He said he woulii let the 
plaintiff have them before the middle of next week. 
On Friday, the 24th, the plaintiff wrote to the de- 
fendant to return the shares liefore 10 a.m. on the next 
day, or he would purcha'^e at the defendant's risk. 
The defendant's solicitor culled next moniiiig on the 
plaintiff, and tendered him s<^rip for ilOO paid-up 
shares in tlie mine ; the ;i1ro tendered him £45, the 
price of 200 |inid-up sliares. hut the plaintiff refused 
to accept either tender, and purchased on the Stock 
Exchange that morning 200 contributing shares at£l 
per share. The plaintifY sued for the £200 and 
brokerage. I told the Jury thst the plaintiff was 
entitled to the fair market value at the time of the 
breach, and that the price on "Change was primafacie 
the market value, hut that il the plaintiff had, with a 
view to this and other transactions raised the price en 
'Change to a. fictitious value, then they might consider 
what was the fair market value as between man and 
man, and give their verdict accordingly. The jury 
fottnd that the nmouiit paid in was sufficient, and 
there was a verdict For the defendant. A motion was 
made to theCourt to set aside the verdict on the grounds 
of misdirection, and that the verdict was against the 
weight of evidence. The Court refused the ruleon the 
first ground, but granted it on the second. The sole 
question is then whether there was evidence before the 
jury tbst would enable reasonable men to arrive at the 
conclusion at which they arrived. I pointed out what 
I meant l>y " fictiliou"," by the example of the case of 
a man purchasing n cargo of, say, tallow or wheM, to 
arrive, at the uun-ent market value at the port of its 
arrival, and a few days before its arrival selling small 
quantities of tallow or whe;it at low prices, and so 
bringing down the quotation of the market, that that 
would not in my opinion bo the market value, but a 
fictitiiiup one as between the vendor and the purchaser 
of the cargo. I also gave an -ilternative example of 
raising the market. Tho evidence disclosed that a 
syndicate, consisting of the plaintiff and two others, 
was formed to buy up shares in the mine for the pur- 
pose, as plaintiff swore, of transferring its management 
to Melbourne, but whilst that may ha^e been the 
original intention ,of the syndicate ila subsequent 
action alTorded abundant evidence for the jury that it 
had a very different motiveiii its more recent dealings. 
On the I7th July the plaintiff or syndicate held, ac- 
cording to the plaintifl's evidence, 3'i,000 contriiiuting 
shares. There were originally ."iO,UO0 of iheae, but 
some 4,000 at least had been forfeited. The syndicato 
hnd 4,000 and upwards, contracted to be delivered in a, 
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fortnight. They substantially held all the avnilable 
contrfbutinfi; shaies. That this was bo tlie jury wem 
justified in takinj;; from the evidence of ihe plaintiff, 
who would not deny that he had offered to (jive £3 a 
pic^e for 1000 shares, but ho added that ho knew no 
one could k"' them, and in re-examination aaid if any 
one had them he would have been obliged to take 
them, Thejurj- were entitled to draw the inference 
that the plaintiff and his associatoB so comjiletely coro' 
manded the market that no one could obtain lOOOsharos 
(even nt the extraordinary price of £3 per share), and 
the syniliciite had more than 4000 contracted to be de- 
livereil. This affordetl evidence that there was no 
bond fide dcniing at the time. The plaintiff swore 
that he bnnght and xold throughout. On the 28th he 
sold 2000 Khirea at ^la. 6d., probably for one of the 
unfortunates who had been what is enphetnistically 
called " cornered." That be bought ahaies from 
Arthur Babington on the 1 7th and 20th. The plain- 
tiff stated " He told me where the shares were coming 
from, I knew they were coming from me." Theie 
was evidence tliat the syndicate had the absolute con- 
trol of the mnrket to the extent that even 1,000 
shares could not be found upon it at the price of £3, 
and they had power to rnise the price to almost any 
figure they liked, and it was raised for a fortnight, as 
the syndicate's time bargains were falling in, and it was 
sworn by the defendant that the syndicate raised the 
prices. The jury had evidence that the dealings on 
the market were virtually the dealings of the syndi- 
cate and that there was not that real and bona fide 
dealing which cri:ates the just test of what is the fair 
market value. The strongest corroborative evidence 
of this is that the fully paid-up shares, which repre- 
sent a more valuable holding, either for removing the 
company to Melbourne, or for investment, were all 
the while about 4a 6d., whilst these " cornered" con- 
tributing shares were run up to 30b, till the end of 
the fortnight, or thereabout when they assumed their 
normal and true value of something less than the paid 
up shares. At the time of the loan the jury has a right 
to assume that theplaintiffmusthave known what was 
about to be done, andat the time the demand for the 
return for the shares wa« made the plaintiff did not 
require them to sell, as he wrote to the defendant, 
because he held thousands, but he saw the opportun- 
ity he had created to call for their return, and in de- 
fenlt to purchase, and make the defendant pay the 
fictitious price they had created of more than four 
times the cost of tho shares at the time of the loan. 
The transaction had every appearance of being a hard 
and unconscionable one. To test the position, suppose 
the syndicate had brought the whole 50,000 contribut- 
ing shares, and hod mode time bargains for the deliver)' 
of SjOOO. It would be impossible for the vendors to 
keep their contract. The syndicate could go on 'Change 
and offer at £10 per share, or £20, or £100. Is it to 
be contended that a jury is hound to accept any of 
these sums in favour of the syndicate as the market 
value, and as the measure of damages eustaiiied by 
the syndicate by the breach of contract even if they 
tiad sold to themselves or others one or two small lots 



at such prices. The preiseat case seeins to me to 
differ from this only in degree. The Court, in my 
opinion, should not be astute to discover arguments 
for setting aside a verdict, but should seek to ascertain 
if there is any reasonaVjIe ground upon which tlie 
vertlict may be supported, for the jury are the con- 
stitutional jndges of the facts and of tho inferences to 
be drawn from them, and tbeir verdict is not lightly to 
lie set aside. I think that the evidence in the present 
case amply justified the jury in the conclusion at which 
they arrived, and I regard the vei-dict as one calculated 
to promote fair dealiTig between man and man. The 
rule is discharged, with the usual result od to costs. 

Mb. Jcstice Dodds.— I am unable to agree with 
His Honor's view of the evidence in this case, and 
upon the facta disclosed in his notes I should have 
come to a different conclusion from that of the jury. 
The action was to recover damages for the non-return 
of shares lent by the plaintiff, and was undefended 
save as to the amount of the damages. The defend- 
ant, a sharebroker, being under an obligation to de- 
liver at once 200 West Adelaide contributing shares, 
purchnsed that number in the market, but being un- 
able to obtain immediale delivery he asked the plain- 
tiff to lend him 200 scrip to enable him to fulfil his 
contract. The loan was therefore made at (he re- 
quest of and for the benefit of the defendant. At 
this time, 17th July, contributing shares were at the 
same nr a higher price than paid-up sliares, and the 
defendsnt presumably was well aware of it. He njust 
also have well koown that a borrower oF scrip takes 
ibe chance of a rise or fall in the market, and he there- 
fore asked for the loan with his eyes open, and he 
accepted it with all its risks. In this case, the plain- 
tiff' having so elected, the measure of damage ia the 
market price of the sbares l>ormwed at the time of 
breach, and the jury's only duty was to ascertain that 
price. The evidence shows that it was Ss. or 9b., but 
it was contended for the defendant that that was not 
the true market prii-e, but a fictitious one brought 
about by t)ie action of the plaintiff as one of a syndi- 
cate in buying up the shares. Fictitious price must 
for the purposes of this contention mean an exceptional 
or H fraudulent price — exceptional as not being the 
generiti or ruling price, and therefore not the true 
market price, or fraudulent as heing the result of some 
dishonest action, because there is no reason whatever 
why a person should not buy as lar^ly as he pleases, 
altliough his so doing may have the efiect of largely 
raising the price of stock. To illuBtrate. — A sale of 
only a Bii:all number of shares might be made at a 
low figure, liut that would not necessarily be the true 
market price, it would be an exceptional one. If a 
person with a view to get a low quotation of the price 
o! an anicic which he was under a contract to pur- 
chase at a given tinie, as in the cRse of the tallow pat 
by His Honor, made sales at a low price, that would 
be a fraudulent price and a jury might very properly 
disregard the quotation in each case. These examples 
illustrate the ciise of a seller, and it is the seller who 
fixes the price, hut the pluintifi was a buyer and he 
could only raise the pri(e by surreptitiously putting 
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some of hJH own shares on the market, and buying 
tliem at a liigh pricn. By doiag this, h« would be 
raising the price generally, and as he was n buyer, he 
would c«!rtainly be acting against his own interest, 
especially in the earlier stages of his operations, and 
he uppeara to have bought largely after the ITth July, 
But there is no sufficient evidence that he did any- 
thing of the kind, for while it is undoubtedly right 
titai the jury should set their faces against dishonest 
dealing, they should be careful not to assume it, ex- 
cept upon clear evidence. The jiiaintiff acted quite 
openly, and as to quote the evidence, "all the world " 
knew what he was d' ing. All the sharebrokerB were 
tinying and selling, and there cannot be any doubt 
that the defendant knew exactly what was going on. 
He gave as much (or more) for contributing shares 
as he could have bought paid-up ones for, which fiict 
alone was sufficient to tell him th.it contributing shares 
were going up, even if he didn't otherwise know it. 
He might probably, on the same day that he borrowed 
have bought shares without loss to himself, to repay 
Miles, and he might certsiuly have bought the next 
day at no greater advance. He neglected to do so. 
although he saw a rising market, and he knew that he 
was taking the risk of it The test illustration put by 
His Honor supposes a purchase where the whole of 
the sliaii's are in the hands of the purchaser. The 
seller, tlierefore, was selling, that which he did not 
possess, and was entering into a purely speculative 
transaction, and is entitled to no consideration. The 
evidence in this case shows that many .sellers sold 
speculatively to Miles to deliver at a future date, pro- 
bably with a view of exhausting his funds, but he 
proved too strong for them. But the whole of the 
West Adelaide contributing shares were not in plain- 
tire hands, and presumably the defendant could have 
bought to re-pay the phiintiff. The defendant oflered 
paid-up shares to replace the contributing, and liis 
counsel ,in argument asked why those were not accepted 
if plaintiff was acting fairly. There is a most 'com- 
plete answer. When the offer was made paid-up shares 
were seUing at 4s, 6d,, and contributing at about 25s. 
It is onreasonable to expect that the plaintiff would 
be willing to allow the defendant, for whose conveni- 
ence the loan had been made, to make so large a profit 
at his expense. If defendant thought it right that 
plaintiff should take paid-up instead of contributing 
shores why did he not m^e the same offer to the 
person to whom he had to deliver in the first instimce, 
instead of borrowing from the plaintiff! There are 
two considerations, however, wliich must guide me in 
deciding this application, First— The discretion of a 
jury is so lat^ge in such a case as this that it is very 
difficult to limit it, and the rule is that unless their 
verdict be perverse, or such as reasonable men could 
not fairly arrive at, it should not be disturbed. 
Secondly — The Court ia in a great measure guided by 
whether the Judge who tried the cause is satisfied 
■with the verdict or not His Honor is satisfied, and 
although I should not have found as the jury did I 
am not prepared to say that the verdict was not with- 
in their discretion. 



Mb. JnsTicR Adahb: thefactfl in evidenoe at the 
trial of this esse which took place before His Honor 
the Chief Justice, ara E-tated in his judgment, which 
haa been read, and I do not propose to refer to them 
further. In my opinion it was open to the jary, who, 
presumably, were men of business, and competent to 
take a fur, equitable, and common-sense view of the 
case presented to them, to have given a verdict for tfce 
amount of damages claimed by the plaintiff and had 
they done so this Conrt might not have felt compelled 
to set aside such verdict. But the jury, having all the 
facts before them, came to the conclusion that the 
sum of X45, which the defendant had paid into Court, 
was enough to satisfy any damages the plaintiff sus- 
tained, and probnbly in arriving at that conclusion 
they had in view the action taken by the syndicate of 
which the plaintiff was an active member. I do not 
learn that the presiding Judge is dissatisfied with the 
verdict, and as it appears to me it was " consistent 
with the justice, conscience, and equity of the case " 
( Wilkinwn v. Payne, 4 T.R., 468), I see no snffioient 
grounds for a new trial, and am of opinion the rule 
niti should be discharged. 



SITTINGS IN BANCO. 



(Before Higinbotham, C.J., Hood, and Moleswortb, 
J.J.) 



McCOBHICK V. CCTHBBRT. 



Dec. 9, 10, II, 14, 15,16, 18. 
Minuter of the Crown — ZtieJ — Absolute yrivilege. 

Per Moleeu.vrth, J.- — A Minitler of th« Crown w n«( 

abdoluielt/ privileged from actioru of liM in re^Mcl 

of loriltm »talemenls made by him rttpteting the 

conduct of subordinate offineri, although made %*i 

the courte of kit officiat dtUy. 

Qnestions reserved for the Full Court by Moles- 
worth, J. 

[T^e facts are fully set out in the judgments of tiie 
Court] 

Ih. Madden and Mr. Miichtil appeared for the 
plaintiff. 

Mr. Pvavet, Q.C, and Mr. I»aae» appeared for the 
defendant. 

On the question of absolute privilege the following 
cases wt're cited in argument : — King v. Wright, 8 
T.B., 293; Damiton v. Duncan, 7 E. & B., 929; 
Dickion V. Combermere, » Fos. & Fin., 627 ; SeoU v. 
Stana/irU, L.K., 3 Exch. 220 , Dawkiiu ». Lord 
Pavlet, L.R. 5 Q.B. 94; Dawhins v. Lord Bokeiy, 
L.R. 8 Q.B. 255 ; Hart v. Gumpaeh, L.R. 4 P.C. 
439 ; Allbut V. General Council of Medical Bduealion 
and Sfgistraliott, 23 Q.B.I). 400 ; Diekeaon v. Billiard, 
L.R. 9 Exch, 79 ; GratU v. Secretary of Slate for 
/nrf*a,2C.P.D.445. 

Cur. adv. mdi. 
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MOLEBWOBTH, J. {diaietUient) — In the action of 
G«orge DbeilM'OorraicIc, & police mtigistrate, nnd a 
liceDsed magistrtitd sgaiost the hoDomble Henry 
Cathbert, the Minist«r of Justice for Victoria, certain 
points have been reserved for the opinion of the 
Supreme Court. 

The action wan brought lo recover damages for two 
publications complained of as libels. One written on 
the 27th March, 1890, and the other on the 20th 
May, 1890. In order to understand the questioDB 
reserved it is necessary to look at certain facts proved 
Prior to March, 1890, Mr. Robertson, Mr. Bell, and 
the plaintifi were the LicenuDg Magistrates for the 
Cou rts held at Horsham, Murtoa, and other places, 
Mr. Robertson being the Chairman of the Bench. 
On or about the 16th December 1889, these three 
gentlemen arranged to hold a meeting of the Licensing 
Court, at Melbourne, on the Slat January 1890, in 
order to fix the time for holding Courts for the en- 
suing quarter. There was evidence that it had been 
the practice of some of tlie licencing niogistrates to 
hold meetings in Melbourne to fix country Courts — 
Melbourne being considered a convenient place of 
meeting for magisti'ates who lived at great distances 
from each other, though this practice was not known 
to thedefendanttillaboutAugustlSDO. On the 25th 
December 1 889 the plaintiff applied for a month's leave 
of absence, dating from the 1st t'abruary. This ap- 
plication was approved of by the defendant on the 
7th January 1890. On January 16th 1890 a Licensing 
Coui-t was held at Horsham, Mr. Robertson, Mr. Bell, 
and the plaintiff constituting the Court. An applica- 
tion was made one by Wm. Henry Knight for a condi- 
tional certificate for a licence for a new houae which 
he proposed to build. After taking evidence it was 
foand that there was no objection to the application 
on the part of the inspector, whereupon the plaintiff 
called for the plans and specifications. The applicant's 
solicitor stated that his client had not tinie to get the 
plans prepared, and asked for an adjournment till the 
next month. On the plaintifi pointing out that the 
country should not be pat to the expense of another 
oourt at Eorsham, ithe Chairman of the Bench sug- 
gested that as the magistrates were to meet in Mel- 
bourne on the Slst January, the plans and specifica- 
tions might be sent to Melbourne, and that the magis- 
trates might offer to adjourn the further hearing of 
the case to Melbonrae, and if the plans, etc., were 
approved of, grant the certificate. According 
to the evidence of the plaintiff, Mr. Ireland, the 
Solicitor for the applicant, Mr. Power, Mr. Hall, 
the Inspector of Licensing Districts, and Mr Rnbert- 
■on, the Chairman of t£e Bench, the adjournment 
of the further bearing of Knight's case and also of the 
caseof one Gallock.froni Horshani to Melbourne was 
for the convenience of tlie parties, and not for the 
convenience of the plaintiff or his brother uiagistrateB, 
Knight's case was considered nt the sitting of the 
court on the Slst Jnnuary in Melbourne, the plans 
and specifications were minuted and approved, t)ie 

ttendance of witnesses not being required, no 

ittiessqs attended. The magistrates abo fixed the 



quarterly courts. Next day Mr. McOormlok started 
for his holiday, and was away for a month from the 
colony. Mr. Robertson sent in his account for atten- 
dance in Melbourne on the :!l8t January, it was paid 
without question, he further stated in evidence " I re- 
ceived no communication reflecting on me, in connec- 
tion with tiie meeting in Melbourne, neither did Mr. 
Bell to my knowledge." On the 6th February, 1890, 
whil6 the plaintiff was out of the colony, the Secretary 
for the Law Department, Mr. Akehnrat, sought infor- 
mation from Mr. Ro1>ertB0n, the chairman of the 
Bench, as to the circumstances which induced the 
Licensing Oourt to adjourn business arising in the 
extreme west of the colony to Melbourne. In the 
beginning of March 1890 the plaintiff sent in his 
account to the Law Department for the January 
expenses. Mr. Akeburst then submitted for the 
defendant's directions, a memo of the 20th March 
1890 (Exhibit So. 10.) containing inUr alia the 
following statement : — " A licensing court, of which 
" Mr. McCormick was a member was o^ourned to 
" Melbourne for no reason that I can discover but to 
" suit Mr. McCormick'is convenience, ho wishing lo 
"leave the colony the following day, on a month's 
'' holiday, of course, this is given as the outcome of 
"the answers to enquiries, it has not been officially 
" reported, under such circumstances, should the extra 
"pay for a licensing court, out of his district be 
"allowed 1 The total additional cost of that adjourn- 
" ment to Melbourne was £7 to £8 ; still, as the Court 
"acted within its l^al powers, I do not see that the 
" allowance can be refused. The Minister's decision 
" on tliese points will be a guide to future cases." 
Air. Guthbert states I received thiti memo, produced 
from Mr. Akehurst — on that I wrote, the memo, of 
the 27th March — " plaintiff i aeeounU were than under 
diecruaion. The first intimation which the plaintiff 
got SB the adjournment of the cuurt being the subject 
of censure was contained in the memo, of the 27th 
March 1890, which was as follows : — " Mr. MeCormiek 
is tTiformed that liis accounts for January havt hten 
under the consideration of the Minister of Justice 
It has been noticed that a licensing court 
has been adjourned from Horsham to Melbourne and 
held at Melbourne on the Slst. This adjournment, 
tlie Minister cannot but consider uncalled for, and 
whilet he does not desire to limit Ihe discretion which 
the law has vested in magistrates, {he wishes it to be 
understood, that he toill be obliged in future lo withhold 
his sanction from payment of claims /or travelting o» 
atfjov/mmenls Jrom distant parts oj tSe colony to Mel' 
bourne ; unless he is sati-fied that the exigencies of lh» 
particular case renders rucA an adjournment twcewory) 
On this occasion, and subject to what is now pointed 
out these accounts have been passed for payment." 

The plaintiff alleges that the defendant meant by 
the words in the parenthesis that the plaintiff as a 
police magistrate, and as a licensing magistrate, had 
improperly, and corruptly adjourned a certain case 
which had come before the Licensing Court at 
Horsham for determination to Melbourne not by 
reason of the necessity of such case, nor in the fair and 
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just interest of justice, and of the parties therein, bu^ 
for the pnrpoee oF advancing the plaintiffs own in- 
terest pleasure or con veil i en ee. The jury awarded 
the plaintiff £10 damage.^ for the publication set out 
in the above parenthesis. On the 30t1i April the 
plaintiff. wrote to the dofendsnt complainiDg that the 
defendant had condemned him uttheard, and comment- 
ing on the statemente contained in the memo, of the 
27th March. Thereupon the plaintiff received from 
Mr, Akahurst a letter dated 20th May 1890 as 
follows ; — Sir, referring to your letter of the 30th 
ultimo and to previous correapnn deuce, I ain now 
directed by the Minister of Justice to forward 
endorsed for your information a copy of a minute " He 
ha» placed upoit the file of papers" ; which said copy 
contained inter alia the words " The memorandum oE 
the 27th March was written as sufRciently appears on 
its face, in accordance with the Minister's instructions 
and it properly conveys what was intended to be 
pointed out . . . (wtfA regard to holding the 
adjourned meeting on 3\st idem in Me&oume, he 
wiahea to stale thai brtfore directing the memo, in ques' 
lion to be forwarded, he caused due enquiry to be made, 
with the remU that he entertained no doubt that 
neither the convenience of the parties, nor the exigencies 
of the service, dictated the adjoummefU of the business 
to Melbourne.) The plaintiff alleged that the defen- 
dant nMnt by the said words in the parenthesis in 
this second memo. ; that alter the Licensing Court at 
Horsham, of which the plaintiff, as such police magis- 
trate, and as such Licensing Magistrate was a mem- 
ber, hod adjourned a certain matter which had come 
before the said Court for determination by it from 
Horsham to Melbourne, the defendant had mnde due 
enquiry into the circumstances of the said adjourn- 
ment of tlie said matter, and had ascertained, and in 
consequence entertained no doubt; that the plaintiff 
has caused and procured the said adjournment — not 
in the interest or for the convenience of the parties 
thereto, and with entire disregard of the interests of 
the Public Scrvipc of Victoria, in whicli the plaintiff 
was, and is a servant ; but for some corrupt, indirect, 
or improper motive or interest or advantage of his own 
The jury awarded the plaintiff £40 damages in respect 
of the words set out in the last parenthesis. 

Coming now to the points reserved for the opinion 
of the Supreme Court. As to questinn No. 3 — Whe- 
ther the words complained of in the statement of 
claim, with or without the meaning alleged, ore 
capable of bearing a libellous meaning — the ugh 
not an answer to the precise question put, in 
my opinion the words complained of " regarding 
the context" are capable uf bearing a libellous mean- 
ing (the defendant himself says so in his evidence). 
As to question No, 1 — Were the words complained of 
in the statement of claim written on an occasion of 
absolute privileged Assuming, for the purpose of 
answering this question that the point is open on the 
pleadings. 1 am of opinion that no authority has been 
cited which would support the proposition that the 
defendant can defend this action by alleging that the 
words complained of in the statement of claim were 



written on an occasion of absolute privilege. 

According to the argument for the defendant it is 
absolutely essential in the public interest, and for the 
benefit of the public, that the defendant should not be 
liable to an action for puhlishiog a libel on any officer 
in his department, police magistrate, county court 
judge, or any other officer though it could be proved 
that he wrote the libel actusted by spite and the moat 
vindictive malice, and without any foundation in fact 
justify him. I do not believe that such a state of 
things would be for the public benefit. I think there- 
fore I do not believe the law to be oa contended for by 
the defendant. 

As to a Judge, Lord Cockburn in one of the coses 
cited thought that if he maliciously slandered anyone 
he ought not to be allowed to defend himself by set- 
ting np the defence of absolute privilege. That opinion 
of the Lord Chief Justice of England has been over- 
ruled, and the position of a judge is now settled by 
authority. 

In addition to this there are reasons for protecting 
persons, judges, witnesses, counsel and jnrom, who 
" utter words" in a court of justice — which would 
apply also to the words of members of Parliament — 
speaking in Parliament that do not apply to the oaaa 
of a minister writing libels in his office in the absence 
of authority. I do not think that the courts ought to 
extend to a person in the position of the defendant, 
the right to relyon this defence. Of coarse if Parlia- 
ment thinks otherwise legislation will effect the object. 

Question (2). Was there any evidence taken at the 
time of express malice on the defendant's part fit to 
be submitted to \h^ jury Y I think in this action the 
jury might have found a verdict for the defendant and 
if they had so found I do not think their verdict 
should have been disturbed ; but I also think that it 
was competent for the jury to take the view they did 
of " all the evidence of the point," and that their find- 
ing sliould not be set aside consistently with the prin- 
ciple-s on which the court has hithei-to acted. No 
douht the burden of proving malice is on the plaintiff; 
but if there ii evidence which would justify the jury 
OS reasonable men, in coining to the conclusion that 
tlie defendant used the occasion for some indirect or 
wrong motive — he would not be protected. Malice 
may be proved by showing either that the defendant 
stated what he knew to be false, or that of snger, or 
for some other wrong motive the defendent has Stated 
as true, that which he did not know to be true ; or 
that iic made the statements complained of recklessly, 
or by reason of his auger or other wrong motive. 
Clark V. Molyneux, 3 Q.B.D. 247. Malice may, 
I think, be proved by " seta and conduct" aa well as 
by " words," and in looking at this question the court, 
shouM, I think, consider that the jury did not accept 
the defendant's explanations of his conduct. (The 
defendant's evidence being challenged) In fact, we 
are now considering not whether the verdict was right, 
but whether practically the decision of the jury should 
be set aside. 

There wsa evidence of the following matters ; from 
which 1 think the jury might infer malice. (1). The 
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plaintiff was the otdy one of the three magUlratea een- 
aitred \ though he was the one who opposed the nd- 
jwimment <]>{ the cases from Horohani to Melbourne. 
If the defendant bad mnde pmper enquiries ho could 
have ascertained this fact before writing either of the 
lilxds — had he enquired "of the plaintiff' after his 
rb(um from Tasmania, early in March, he would have 
learned the true facta from him. Thejurj m^y have 
thought that this shoold have been done before the 
libel wag written. Had he done so he would have learned 
from the plaintiff that the adjournments were 
for the convenience of the parties, and not 
for the private convenience of the pliiinttlT. In fact 
there was evidence that the plaintifi' was condemned 
unheard. {No. 2). As to £he second libel, it was 
placed upon the file of papera that is recorded ftgruniit 
the plaintiff for all time before a copy of the minute 
was sent to the plaintiff. It was competent for the 
jury to think that the defendant first recorded the 
libel, and then sent a copy of it to the plaintiffin coii- 
sequence of what he calls " an impertinent letter from 
the plaintiff of the 30th April." The jury may have 
also thought that such & memo should not be recorded 
till the plaintiff had seen it, and bad an opportunity 
of denying the truth of the statements therein con- 
tained: (No, 3). There was evidence that thi* defend- 
ant persisted in leaving this memo recorded after the 
plaintiff had written to him on the Slst May 1890, 
" Whatever doubt there may have been in the previous 
" meiuo of Mr. Akehurst ; there can be none as to the 
" meaning of the above quoted extract, as it is evi- 
" dently intended as a clear and distinct charge against 
" me of having been actuated by some corrupt and 
" fraudulent motives in the discharge of ray judicial 
" functions. . . ' . The Minister of Justice has 

" plnced on the records of his department a memoran- 
" dum pronouncing me guilty of one of the roost serious 
"criraes a judicial officer could be guilty of— He has 
" pronountwd me guilty of this crime on infoi'mation 
'■ iidmittedly obtained by means of a ' lecret inquiry ' 
"at which I was neither present, nor had any notice 
"of, and on evidence di'rived from sources of which I 
" am k^t in ignorance — which evidence I hnve not 
" been permitted to have any knowledge of ; so as to 
" enable me to meet the chiirge or defend myself ; that 
" although this charge has been recorded against me, 
" the Minister has not up to the present moment taken 
" the ordinary prfoaattoa of ' aaking of me ' any 
" explanation aa to the circnmstancea cf the case." The 
letter concludes by asking the Miniatei to direct that 
the memo of the 20th May be remcved from the 
records of his department. The defendant answers 
this by recording another memo (Exhibit K.) " The 
" Minister's minute of which Mr. MctTormick com- 
" plains contained uo charge against him, of having 
" been actuated by any corrupt or fraudulent motive, 
'*uor was any such charge intended. Mr. McCormick 
" has no right to place on that minute an interpreta- 
" tioit wliich it neither bears, nor was int4!nded to bear. 
"The Minister observes that Mr. McCnrmick has re- 
" fniined from pointing out bow the convenience of 
" the parties interested in the application for the 



" renewal of a publican's license, or others having bos!- 
" ness pending was consulted by adjourning a further 
" hearing from Horsham, (in which district it is undw 
" stood, the parties reside), to Melbourne, a distance 
" of over 300 miles, No doubt the applicant for the 
" license had to attend in person ; or be represented by 
" his legal advisers, and the inspector of the Horsham 
" licensing district had also to travel this loi^ dis 
-' tance to be present at the hearing. Until a satis- 
" factory explatiation is given ' the Minister uiiS con- 
" tintie to entertain the opinion that neither the eon- 
" venience of the pnrtie» ; tior the exigeneies of the ter- 
" vice diclale/) the adjournment of the bttnneSt to Mel' 
"bourne." The jury may have thought that this 
memo containing a reiteration of the chuge set out in 
the memo of the 20th May following after tJie plain- 
tiff's letter was a malicious act. Mr. McOonnick on 
the 9th AuguAt writes '' I regret that I am unable to 
" accept the Minister's denial of the intent and pur- 
" port of the minute of the 20th May, more especially 
" having in view a similar denial under precisely simi- 
" lar circumstances in recent correspondence relative 
" to my removal from the Cam perdown district at the 
" requMt of Mr. Uren, M.Ii.A." He also again com- 
plains of having been condemned unheard. He in- 
forms the defendant that he and his brother magis- 
trates had both before and since the ICtli December, 
18t:<9 in pursuance of their usual custom appouted the 
31st .Iftuuary to meet in Melbourne for the purpose of 
fixing the days for holding the quarterly licensing 
Cimrt for March. . . . He also points out how 
Knight's application was adjourned from Horsham to 
the Court fined at Meliiourne for the Slst January, 
merely for the production snd examination of plana 
and apecifications, »nd how it was arranged that it 
would be unnecessary for Knight or any witness to 
attend and that the adjournments in GalUck's case 
and the case from ^f urtoa did nut involve the attend- 
ance of witnesses. He complains that the defendant 
by the memo of the 4th July 1890 has " reiterated " 
the libel of the 20th May anJ concludes his lettet by 
asking the defendant to place upon the file of papers 
his written withdrawal of the unwarrantable and 
ofiensive charge he had made. To that letter no reply 
wns sent. No. 4. — After the defendant received the 
plaintiff's letter of the 9th August, and after he had 
got further information from Mr. Robertson (through 
Mr. Akehui^t) and after he heard the evidence given 
at the trial by tlie plainiiff and the other witneaeeB 
(who were cross-examined on this point) to the effect 
t)iat the adjournments of the cases from Horsham to 
Melbourne was for the convenience of Knight and 
Gallicks, ami not of the plaintiff; he aweara "I 
"intended the minute to mean that the Court waaad- 
"journed for the plaintiff'a private conveniences, in 
" my opinion had the convenience of the public alone 
-' been consulted the adjournment would have been to 
"Horsham and not to Melbourne had the adjournment 
''been to Horsham the three magistrates would have 
" bad to attend. Mr. Itobertson lived at Horsham, Mr. 
" Bell at Hamilton, and the plaintiff at Warrnambool. 
"After the eviihneel have hiard I ametiU tf opinion 
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"tkai it WM th« private convenience of the plaintiff" 
" and not of the parties that dictated t!ie adjoHrn-mnnl 
" to Melhotvrn« on tlie Slet January." 1 heard the 
"plftinttlf and Mr. Irelund say that tho adjournment 
" was for the convenience of the parties. I heard the 
" plaintiff say that it was not right to put the 
" country to tlie expense of an adjournment to 
"Horsh&u. I heftrd Mr, Uob^rtaon say that the 
"j^aiiitiS's evidence ns to the adjournment was correct. 
" I also heard Mr. Hall's evidence. The witnesses 
" who spoke as to the adjournment were not put to 
" cnoa-examination on these points, I heard that the 
" magistrates stated that as they vt»ere to sit In Uel- 
" bourne on the 31at of January, they would, if the 
"parties desired adjouru the cases to that court. I 
" heard during this trial, and about the 9th Aujfust 
" that the meeting for the 31st of January was fi.ted 
" some time in Deonmber, about the 16th, and before 
" the application for leave of absence. It was a per- 
" sonal advantage to the plaintifl that he should land 
" in Helbourrte on the 31st January tree from expense 
" i.e., the government would pay hia expenses from 
" Warmambool to Melbourne. I believe that ahout 
"the 16th Dec. the mi^strate knew that the plaintiff 
" was about to apply for leave of absence and that 
" this was in their minds when the meeting of the 
" 31st of January WAS fixed. ... I don't with- 
"draw what I have written I adhere to what is in the 
" minute. 1 shall be surprised if the jnl*y do not find 
" that the adjournment was dictated by the conven- 
" ienob of the plaintiff. ... 1 never wrote to the 
"plaintiff and asked him for an explanation." The 
jury may have believed that the defendant must 
have been influenced by malice in giving this evi- 
dence. No. 5. Thn plaintilT was cross^xamined ns 
to the defendant's conduct towards him in other 
matters. He was pressed as to whether he believed 
the defendant had flhy personal ill-will towards him, 
the evidence thus extracted from the plaintiff by 
the defendant's counsel in cross-examination was be- 
fore the jury : and na he gave " facts " to support his 
opinion that the defendant was actuated bj personal 
ill will towards bim the jury hod to consider whether 
the facts stated supported the plaintiff's opinion. He 
gave the following evidence : — I believe at the time 
of the publication of the libel that the defendant had 
perscnal iD-will towards me, I would rather not have 
ouswered that question. My reason:^ for that opinion 
are contained in my correeponditnce with the Minister 
with regard to the Camperdown Court (Camperd'iwu 
Coart correspondence put in.) 1 wss appointed by 
the defendant to the Warmambool Court, T applied to 
be removed to Warrnambool— I considered taking me 
from my district was degrading nie at the dictation df 
Mr. Uren, a member of Furliainent. I believe defen- 
dant's statement is untrae when he said, '' I did not 
allow the reference to Mr. McCormick's attendance 
to influence me in fnlling back on the old order of 
things &c" I also say that defendnnt's minute is 
untrue, '- that no charge is mode or implied." Con- 
sidering Mr. Uren's lettei-. T say a charge iuok made 
hy Hr. Uren, and the Minister removed me on thst. 



I , think Ureu's charge was malicious. Defendant 
acted on that, on improper grounds. . . . From 
the time the defendant sent the second *iuemo I bod 
never a moment's peace in the department, I woa 
bombarded with memos, on every conceivable sul^ect 
and my whole tune, night and day was taken up re- 
pelling aggresivc attack!* on me. The memos, were 
principally from Mr. Harriman, I frequently applied 
to the defendant to protect mo from these attacks he 
never would do so. . . I considered the defen- 

dant removed me from the North Eastern District 
through political inSuence, I called on liim, and told 
him so, defendant told me it was not so in 
1883.) I think, 1 told him that a member of 
parliament said he would run me out, and ihat he 
boasted that he hod done so. I am grounding my 
charge of malice on several matters, Mr. Ciithbert 
was never the same after to me " removing me, meant 
breaking up my home. He " stopped my leave, it 
wasdonemalicioualj— within "forty-eight (48) hours, 
and I was called on by " Mr, Uarriman to ^ve a 
return that no police magistrate was asked to do 

Fro ma reference to the Camperdown correspondenoe 
it will appear that Mr. Uren wrote " to the defendant" 
inlei- alia bringing under his notice the unsHtisfactevy 
ittendiuce of the plaintiff at Camperdown. This letter 
containing what the plaintitT considers to be a charge 
against him is handed to Mr. Harriman and is for- 
warded to Another police magistrate, Mr. Beron, and 
though the plaintiff' stated that he had attended every 
court held in Camperdown since he hnd been in the 
district, with the exception of one day, when he tele- 
graphed some days lietbrehand that he. conld not attend, 
and though he stnt^d he would be glad if Mr. Uren 
wuukl point out in what respect his attendance hod 
been unsatisfactory, he is informed the day after he 
wrote that letter, by the secretary of the law depart- 
ment that " the Minister of Justice" requested him to 
be so good as to hand over the duties of police m^s- 
trate at Camperdown, to Mr, Heron, Tho plain- 
tiff alleged that this curt and peremptory order is 
evidence of malice. The plaintiff also says his leave 
was stopped maliciously. Ills leave was stopped by a 
telegram addressed to him at Wnirnambool and for- 
waided to the Port Phillip Club Hotel Melbourne in 
these words " 30 January 1890— The Midister of Jus- 
tice has revoked your leave of absence, remain in your 
district, letter posted you lo-day E. 0. Harriman.'" 

The defendant in givini; evidence stated "I there- 
fore ordered that his leave of absence sliould bo re- 
voked, and directed that a "telegram" should be sent 
to him informing hin> of my determination." The fact 
was before the jury that a telegrain was sent " instead 
of a letter," ooiichpd in languapie which the jury may 
have liiought was intended to insult the plaintiff, as 
well as to degrade him in the opinion of these through 
whose hands the message passed. The plxin tiff also 
swore " Mr. Cuthbert wns never the same 10 me after 
the liennlla business, and that his leave of iibsence was 
stopped by refusing to give a rtturn th»t no police 
magistrate wu asked to do before (namely a return as 
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to where he was each day whether on duty or not). 

The jury may have thought that the plaintiff aliould 
have heen treate.i by the bead of his department as a 
gentleman in the same way as a Supreme Cnurt. Judge 
should be treated by the head of hia department, and I 
think thnt the frtcta which I havp get out above were 
evidence to go to the jury on wliich they were entitlpd 
to iind that the defendant cnueed to be written the 
matter complained of on the 27th March, and that the 
defendant wrote the matter complained of on the 20th 
May mnliciously. Tlie defendant not only pleaded a 
juHtiticution after he had learned all the fact.i but 
after he heard thi! facta swom to at the trial, he, as a 
wilneas in effect, stated thnt he believed the plaintiff 
had acteil dishonestly. All these matters' were before 
the jury. They are in my opinion evidence fit to be 
submitted to the juiy of express malice, I think 
" there is evidence from which it can be reasonably 
" inferred that the defendant w'as acting otherwise 
" than in the hondjide discharge of what he cnnoeived 
■' tc lie his duty." HaTt v. Gumbpaeh L.B, 4 
P.C. page 461. If that be so accnrding to the judg- 
ment of the I'rivy Council there would be evidence of 
express malice or malice in fact to go the jury. 

The judgment of Higinbotham, C.J , and Hood J., 
was delivered by Higinliotham, O.J. ; — Three ques- 
tions hbvc been reserved by the learned judge who 
tried tliis case for the opinion of the Full Court. It will 
be convenient to consider these questions in the 
following order — First.— Whether the words com- 
plained of in the statement of claim with nr without 
the meaning alleged, nre cnpable of bearing a libellous 
meaning f The words complained of in the second 
paragraph ot the statement of claim are extracted from 
a minute d^ted March '^7, 1890 signed by the secretary 
of the Iaw Department and written of the plaintiff hv 
the authority of the defendant. The words and the 
meaiiing assigned to them are set ^forth in the second 
and third paragraph of the statement- of claim as 
follows— 

" He (meaainK the defendant) wishes it to be underatood 
" that he (meaning tiie defendant) will be obliged in the future 
" t<i withhold his (mcimina the defendants) lanction from pay- 
" niBQt of olaiDiH for travelling on ailjomiiniantB from distant 
" pai ts of the anUmy to Mrlbounie uuloss he (meaning the de- 
" feudaiiC) is batialieil t)utt the eiiuenciea of the particular 
" COSH rendered an luljouroment neceaaary." 

"3. The defendant meant by the wordi aforesaid that the 
'1 plaintiff aa such police magistrate and ua anch licenaing 
" magiatrate had improperly and 'corruptly adjourned a '^er- 
" tain caae which had come before the Licenung Cuart at 
" Uor&ham for determinatioa at Melbourne not by reaaon of 
" the ncceaaity of anch caae nor in the fair and just interest 
"of juatice and of the parties therein but for the purpose of 
" advancing the plaintiS'B own interests pleasure or conven- 

As to the words we say that with the meaning 
assigned to them in the inuendo these words sre libel- 
lous, and tliat witliout the meaning assigned to them 
in the inuendo they are not cnpable of bearing a libel- 
lous meaning. The words complained of in the 
fourth paragraph oF the statement nf claim are 
extracted from a nicmoriindura dated Msy 20, 1890 
signed by tile defendant as Minister of Jurtice, 
and written for the plaintiff. The words and the 



meaning assigned to them by the plaintiB are set forth 
in the fourth and fifth panigraphs of the statement of 
claim as follows :— 

" Wiih regard Co holding the odjonmed meetiDg on tbe 

" thitty-firat idem, in Melbourne, he (meaning the defendant) 
" wishes to state that before directing the memo, in queslion. 



' to be fcrw»rded he (incaoing the defendoni) caaaed due 
' ioqiiiry to be ir 
' defondant) i 



I made with the reault that he (meauiug the 
sntertoiucd no doubt that neither the ooa- 
i of the parties uor the exigenclea of the servioa 
" dictated the adjournnieDt of the buaineas to Melboame." 

" 5. The detendnut meant by the aaid worda that after the 
" LIcenains Court at Horaham, of which the plaintiff aa such 
" Police Magiatrate and oa auch Licensing Magistnts was a 
" munberbiul adjuumed a certain matter wbieh had come 
"before Che said Court for determination by it from Hor- 
" shaui to Melbourne, the defendant had made due inqairy 
" into the circumatoncea of the aaid ailjoammeut of the said 
" iiiatler, and had aacertained and in conseqaence entertained 
" no doubt that the plaintiff hod isaused and procured the 
" aaid adjournment not in the intereats or for the conveiiiencs 
" of the parties thereto, and with entire disregard of the 
" interests of the Public Service of Victoria, in which the 
" plaintiff was and la a servant, bat for acme corrupt, indirect 
" or improper motive, or interest, or advantage of hiaown. 

As to these words we say that with the meaniug 
assigned to them in the inuendo these wordd are 
libellous, and that without such meaning they ore 
capable of bearing a libellous meaning. 

The second question is as follows : — Becond. — Was 
there any evidence taken at the trial of express malice 
on defendant's part fit to be submitted to t^e juiyl 
In considering this question we are to assume thtt the 
minute of March 27, and the memorandnui of May 20, 
are both of them libellous, and that each of them was 
n ritten by, or by the authority of the defendant on a 
privileged occasion, that is to say on an occasion when 
the defendant was acting in the dischai'gs of a public 
duty. The defendant was a Minister of the Crown 
charged with the administration of the 150th section 
of " 7'he Lieeiisiug Act 1SS5," by which it was provided, 
oniong other things, that the travelling expenses of the 
members of the Licensing Court should be acharge upon 
and liquidated out of the trust fund created by the some 
Act- It was the defendant's duty in that position, 
as a servant of the Crown and responsible to Parlia- 
ment, to aei: tliiit moneys should only be drawn from 
the trust fund for the purposes autiiorised by the 
Legislature. The document containing tlie words 
complained of were written with reference to official 
claims for travelling expenses forwarded by the 
plaintiff, as a member of the Licensing Bench, to the 
department of the defendant for the approval of the 
defendant as the minister of the department and the 
depart men till certificate which was required for pay- 
ment of the claims. These claims were submitted to 
the defendant for his directions as minister on March 
20, 1890. 

j'he occasion of writing and publishing these libel- 
lous words being thus privileged it was incumbent upon 
the plaintiff, in order to deprive them of th4a)rotea- 
tion of the privilege, to prove that the defendant in 
writing them, or authorising them to be written, was 
influenced by actual malice, or malice in fact. The 
meaning of the word *' malice" as it is employed in 
the law which defines its effect upon privilege is now 
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f&irlf welt established. " Malice" includes not only 
actaal ill nil], and spite, but also every unjustifiable 
intention to inflict injury upon the person defamed — 
per Brett, L.J. in Clark v. Motyneux, 3 Q.B.D. 247, 
and per landley L.J., in SteuMrt v. BeU (1691) i 
Q.B. 351. If a person usee an occasion to gratify his 
malice he uses it not for the reason which makes the 
occasion privil^ed. Such a use is a misuse of the 
occasion, and a person is not deprived of the protec- 
tion of the privilege unless he lias misused the privi- 
leged occasion aud unless the reaaon why he has mis- 
nsed it is that he has been actuated by malice in fact 
per Brett, LJ. in Capital and Counties Bank v. 
Henly, 5 C.P.D. 542. " Malice," as it is thus defined, 
must be carefully distinguished from feelings of pride, 
anger, ill-temper, suspicion, well or ill-founded or un- 
reasonableness. Feelings of this kind are consistent 
with and no doubt often sccoiupany malice, but they 
are also consistent with a complete Absence 
of malice and with a strict observance of the 
duty whifih makes the occasion privileged. It is 
necessary that the evidence should raise a probability 
of malice and be more consistent with ita existence 
than with its non-e:cistence. Somerville v. Haiokina, 
10 C.B. 590 ; LaagkUm v. Bishop ofSodor and Mann, 
L.R 4 P.G. 608. Facte like these which are not in 
themselves evidence of malice cannot be evidence in 
nupport of the inuendo charging a libellous meaning. 
See |)er Lord Selbourne in Capital and Countieg Bank 
V. Ilenty 7 App. Cas. 749. 

Before proceeding to consider the facts of this cose 
in the light of the foregoing definition we wish tu dis 
tinctly point out that in this connection we are con- 
cerned only with the operation of the defendant's mind 
at a particular time. The state of that mind and the 
motives moving it when the alleged libels were written 
are the sole matters to be determined. On this sub- 
ject the plaintiff's intentions, his grievances, real or 
imaginary, or aoythiug he may have said or done, or 
that may have been said or done to him, are utterly 
immaterial except so Far as they may assist to A proper 
conclusion upon the one point now to be determined. 

We propose first to deal with the fscts immediately 
leading up to the writing of the alleged defamatory 
matters. 

In the end of 1889 and beginning of 1890 the 
pUinliS with Mr. Robertson and Mr. Bell constituted 
the licensing bench for Horsham. They were and are 
all police magistrates. Hr. Robertson resided at 
Horsham, Mr. BeU at Hamilton and Mr. MoCormick 
at Wamambool, and Melbourne was not within their 
district. 

On the 31st January 18t>0 they sat in Melbourne 
and held a Licensing Court and transacted some busi- 
ness which had been adjourned from Horsham. JSext 
day the plaintiff left Victoria on leave of absence 
and while he was absent in the early 
part of February in pursuance of the usual 
practice Mr. Robertson and Mr. Bell sent to 
the Crown Law Department, their accounts for ex- 
penses, and in them charged for travelling expenses 
from Horsham to Melbourne. Thetse oocouat* were | 



laid before the defendant, as Minister of Justice for 
his consideration, and thereupon he directed that Mr. 
Robertson who was the chairman should be communi- 
cated with. 

Accordingly the following correspondence ensued 
between him and the office. 



" Will the Chainnaa of tlie Lti^eiiHiiii; Court be 
o report, for the infoniiiitian of the Miuister 



•o gO( 



<od<u 



" the circunutances which rendered it neceaaary that he and 
" hia colleagnes nhould have recently come to Uelbonme to 
" hold a Licensing Cinirt. 

"A. P. Akshursf, 
' Secretary Law Doportment. 
"J. RoBEBTSOM, Esq., P.M. 
"Horsham." 

[Ekiwbskd.] 

" Id reply to the within memo, 1 be^ to report that I and 

" my (.-oirau^uea held an Euljoumed LicoiiiDg Conrt at Mel- 

" bourne, on the 3)Bt ull, in exercise of the power conferrei^ 

" by Section 19 of Act No. W9. 

" James Robertson, I'.M. 
"('hairman of the Liccnsin); Court. 
"Horsham, U | 2 | 90. 
" To tiie Honourablu the Minister of Juatice.' 

" Mr. Robertson aeema to have rather laiiiBPprehended the 
" bearina of the within memo. When I was m couven^tinn 
" with the Minister of Jnatice. on 'the subject of the adjourn- 
" ment in question, no doubt was felt iLB to the power of the 
" Ooart to adjuum ; but it appeared so unusual to adjourti 
" business ariaina (as it is understood) in the extreme west of 
" the Colony to Melbourne, that it was tbon^btweU to aRbrd 
"the chairman an opportunity for explanation as to the 
"necessity for Police Magiatratcs taking such a long and 
" expensive journey out of their own districta. 

"A. P. Akbhcrst. 

" 12 I 2 I 00." 

"After due deliberation, and with the conseot of all 'parties 
" as a matter of convenience, the oases were adjourned to 
" Melbourne by the Licensing Conrt. 

"JahbrRobkrtsom, P.M. 

" 14 j 2 I 90. Chairman of the Licensiug Court 

" To the Secretary Law Department. 

" Another reason was this :— 

" The renewal of a lioenEie upon the satiafaotory oompletion 
" of repairs wai> deferred unlil the Slat January, The licensee 
" by i^oae default the postpon'iment wbs occBsioned proroU- 
" ing to have the matter e&euted by that time, and as one of 
" the Lioensing Magistratos would quit this colony on leave 
" of absence, on the Ist February, (being the next dayt to 
"some inoonvenienoB, the case was adjourned to Melbourne. 

"James RoBEKTaoM, P.M. 
"Horsham, 14 I 2 { 90. 

" Melbonme waa also a place just as easy of access aa Hor- 
" sham for the two Lioensmg Magistrates who would be out 
" of their districts." 

Now it is to be noticed that the first reply received 
is altogether beside the question put, which related to 
the circumstances which made an adjoumnient out of 
their district necessnry and not to the power of the 
bench to grant an adjonmnient. When Mr. Robert- 
son's attention is drawn to this he sent back three 
reasons written on the same paper, but at difterent 
times. There is nothiiig, however, in any of the 
reasons to show why the Court waa adjourned to Mel- 
bourne. No hint is given as to huw the convenience 
of the parties could )>e served by coming so far out of 
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the district, while there is a reference to the fact that 
Mr. McOonuick would quit the colony on leave of 
abseuce on the let of February and to save inconven- 
ience the case was adjourned to Melbourne. On read- 
ing this the Sdinieter might naturally aak himself " to 
Have inconvenience to whom " ! and mifjht very 
reasonably conclude that Mr. WcCorraiek was theper- 
son referred to. Beyimd telling the head of the 
department to give instructionB that this practice of 
adjourning to Melbourne should not be followed in 
future, the defi'ndant did nothing more at tliat time. 
The m-xt thing that happened in rtiJation to this 
matter was that in Mnrch 1890 Mr. McCormick sent 
in his accounts when the following memo, waa brought 
under the Minister's notice. 

" Crown Law Offices. 

" Melbourne, 20th March, 1S90. 

" The Httavhed ckiins from Mr. McCormiuk, P.M., aie snb- 
" mitted for Uic Minister a dirtctiona. The points aie ;— 

" Jan. 7, Iltli, 15th. Haviuj to go from Warruunbool to 
" Horrhiini fui' Liceniting Court, he travdleO i-ia MeltHiume 
" and back via Melbourne, tbeoce to Warnmmbool by 
"■t«Mner. There ie a cuach from Koroit lia PenBhiirst to 
"Hamilton, and auother via MaoArthur fi-oai Port Fairy. 
" The aecsBsity for return hy steamer ia not clear. Why not 
"rail? The efl'ect wai that he rtmiuiueJ an extra day in' 
" Melbourne uiid charged for it. 

" 30th, Slat. A Liceiiging Court of whicli Mr. MuCormick 
" wat a member was iidjuumed to Melbourne for no reason 
" that 1 can discover but to suit Mr. McCormiok's conven- 
" ience. he wishing to I«ave the colony the following day on a 
" month's holiday. Of course, this is nven as the outcome of 
*■ tliB answers to inquiriei'. It has not been officially reported 
''Under such circu uistances should the extra pay fur a Licen- 
" «ing Court ont of his district he allowed ! The total ad- 
" ditional coft of that adjoummeot to Melbourne was £7 to 
" £6, still as the court acted within its legal powers, I do not 
" see that the allowances can be refused. The Minister's 
"decision on these points will he a, gnide for fn tare cases. 

A. P. A." 

Having this document officially before him from 
the permanent head of his department Mr. Cuth- 
bert caused the minute of 27th March to be 
written to the plaintiff which constitutes the 
first alleged libel. We think that it is difficult to 
understand how any minister in defendants position 
with Mr. Robertfon's unsatisfactory replies and this 
strong official memo before him could have written in 
any milder or less ofTeuaive terms. Tt is an intimation 
thntwhile the accounts will be passed on this occasion, 
in future the minister must be satisfied that the ex- 
penditure has lieen necessarily incurred, We can see 
nothing in that document or in the circumstajices 
under which it vaa sent that can justify any inference 
of " malice" against the plaintifi. It might have 
evoked from ihe plaintiff some explanation of the cir- 
cumstances under which the Court in January was 
held in Molboame but he seems to us to have entirely 
misapprehended its intention and its effect. On the 
30th April he #rote to the defendant at length giving 
a full answer to a portion of the minute relating to 
another subject but on the question of the adjournment 
he took up much the Rame position as that assumed hy 
Mr. Robertson in his first answer, viz., that the iJcen- 
aing Court adjourn at discretion free from question by 
anj'one. This letter also contains some slighting 
reference to the Secrottuy of the Iaw Department 



with assertions that some of the statements in the 
minute of the 27th Mai-ch are untrue and without 
foundation. This letter of the plaintilTs being laid 
before the defendant provoked the memo, of the 20th 
May which contnins the second libel complained of 
Ag«in, considering the circumstances under which it 
waa written and the relative official position of the 
parties we can see no evidence of any " malice." 

Upon receipt of a copy of tbiamemo. the plaintiff wrote 
oudlstMaytothedefendantandaswe think again misap- 
prehended the mnttcr in dispute. In this letter he treats 
the memo of 10th May as charging him with corrup- 
tion, complains of being condemned unheard and re- 
quests that the charge should be withdrawn. On 4th 
July, the defendant caused to be written the following 
memo and sent a copy of the plaintiff. 

"The Minister's miunte of which Mr. McCormick com- 
" plains coniaincd no charges against him of havint; been 
" actuated by any coirupt or fraudulent motive, Dor waa any 
*' such charge inttodad. Mr. McCormick has no right to 
" place on that minute an interpretation which it neither bears 
" nor waa ititen'^ed to bear. The Miuister observes that Mr. 
"McCormick has refrained from pointing out bow the con- 
" venienoe of the parties interested in the application for the 
"renewal of a publican's liueose oi others liaving husinen 
" pendioB wa« conenltcd by ^journiag the fnrtJier hearing 
" from Hiirsham in which district it is understood the parties 
" reaide to Melbourne a distance of ovtr 200 miles. No doubt 
" the applicant for the licence had to attend in person or be 
" repreaenti d by his legal adviser and the inspector of Horsham 
"licensing district had sJao to travel this long distance to be 
"present ut the hearing until a satiafactory explanation is 
" given the Miinsbr will conlinUB to entsrtun the opinion 
" that ' neither the convenience of the parties nor the eii^^en- 
' cies of tbeaei vice dictated Che adjounuoeDt of llie baaineaa to 
"Melbourne.' 

"HeniTf Cuthbert, 

" huniister of Justice." 
By this the plunliff is assured that no ohs^ge of 
corruption was intended and his attention is diawnto 
the fact that no explanation has been given as to why 
the adjournment to Melbourne was necessary. That 
irtainly no evidence of " malice " so far, nor does 
the repitition in the last paragraph of the words quoted 
show any desire on the part of the defendant to do 
anything beyond his official duty. Ibis memo was 
replied to by the plaintiff on the 9th May when he 
egrets that be is " unable to accept the Miniater'a 
denial of the intent and purpart of that nunate." 
Tlieu for the first time are stated the full focts relat- 
ing to the holding of the Court in Melbonrae in 
January from which it appears that the object for 
bich the Court had been fixed was to enable 
le magistrates to meet and arrange the dates fior 
hiilding their courts in the ensuing quarter and tliat 
certain cases bad been adjourned from the Horsham 
(/Ourt to this Court which had been ptet iously fixed 
for Melbourne. This closed the correspondence on tha 
matter now in dispute. 

. is necessary now to consider what m^y be called 
the episode relating to the lea\e of absence. On the 
25th December 1^89 the plaintiff applied to the 
defendant for leave of absence and requested that he 
ight be allowed an extra week. At that time there 
waa pending between him and the departiueut a dis- 
pute as to whether hia accounts were in regnlar form 
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M to & certificate re^rding n claim mnda b^ him for 
the expnbBe of hone-hire and as to some other details. 
On tht^ 19ih Deceaiber the plaintiff v/m inFornifu] th»t 
these docuiHoiits should lie returned promptly. 

When the plaintiff's application for lertve of ftlwencc 
was recuved it was graDted as from let Febroary 
1890 hat an intimation was sent to him on the 7th 
January 18!)0 that ''it is specially desired that aII 
" mattera now under correspondence may Ix- concluded 
" and papers returned before the Slat iiist," 

This intiiuatiort the plaintiff indorsed " iioUhI and 
i-etumed" lint did nothing whatever to comply with 
the request of the depnrtinent for further documents. 
Upon the 30th Jahuary 1890 the defend.int was in- 
loraied of Mr. McCormick's failure to conform to the 
wishes of the office and he revoked the If ave of absence 
and ditecLed that a telegram should be sent to Mr, 
McCormick infofm'tig him. ThereUpo'i an extremely 
curt meanage was telegraphed to the platntitf ordering 
him to reiiiain in his district. 

This rerocatiun and this telegram have formed a 
ground np^n which it has been urged that the defendiint 
was actuated l>y impn^r motives in writing the 
alleged libels. We di> not see any possible 
connection betnteii the two thinnis. The pinintiff had 
fxiled from the 19cli Oecembt^r \Sl*9 to th>< 30th .Inn- 
uary 1890 to fiiii|i1y with the request for further par- 
ticulars of a ch'im he was making, and his nttttntion 
hsd Iwen speciiilly called to the mutter when his leave 
was granted. Thi^ ig Urouglit under the defendant's 
notice t<^ther with the fact ihat the leave of <ibwnce 
commences in two days. He dirfctod a telegram to 
be sent, but there is nothing to show that he dictated 
or eren knew of the wording of the tel^rani. And 
at the worst, this telegram only ainountx to abrupt- 
ness or want of consideration, and c-innot we think 
be any evidence that in ttie subsequent correspondence 
the defendant nas not honestly discharging his duty. 
In addition, a snbsrquent event completely disposes of 
BUy imputation of the (11 will in this transaction. 
Upon receipt of thi« telegram the plainUff called up- 
OB the defendant and complained of his leave lieing 
Btop{>ed and the defendant at once cancelled the revo- 
cation upon Mr. McCormick giving him a note sub- 
vtantinlly complying with the reqnirambnts of the 
department. 

The ne.tt matter that has to be dealt with arises 
out of the removal of the Uamperdown Coart from 
Mr. McCormick's jurisdictinn in which it is allef^ed 
thst the defendant showed "malice." In Oitober 
1889 Mr. Uren, M.F., wrote to the Minister of Justice 
thU letttir : — 
" ParlUm«ut Hoorc, &feltM..i.i 10 | 10 j »9. 

" Dear Sir. — I h«va been reqiiestod by the restdents of 
" CamperdnwD to bring vmder yuur notice the nec.uity of 
"holding coiirtB of Petty SeaaEonB weekly iiiBtesd of i. muchly, 
" and that tlie police iiuigigtrat« be requested to uttend at 
" leaat fortnightly. I am further raqiitiited to br ng under 
" your notice tha niiButiifMtory AtLendaute of tlie police 
" magistrate from Warmambool, and to uk yon thnt yuu 
.by whicii Mr. Hcr.li, 

i sm. Clear :>ir, yourH truly, W. H. UaKN. | 
"The Honorable Henry Cuthbert .M.L.C. Uinutar of Justice." I 



This letter was forwarded to the plaintiff who re- 

" When I took over the C«nipcrdown Court I left inaltere 
''exactly u ) found them, and iniule no -ilterAtioii in tbu 
" arrjiigcments previously made by Mr. Heron, viz., monthly 






there 






iile t 



> hold, the 



illcatioii has e 

frequently ; at the n:ne time the amount 
Lt tha Court would warrant a fortnightly 
"Court being helit ihsro, and I intondwl toauggmt It as soon 
" u the railwny was opened Imtweeri this luid Terang but 
" iiiilil the railway opeiu I would not be able to attend there 
"fortnightly without neglecting aouie of my other Courts ; in 
" addition to wliich it wuuld involve an lulditional expenditure 
"of from £3fl to f-i*! per Hnnum f'lr horse hire. A weekly 
"couit would be qnite uaneceasary. As regHrdi what Mr. 
" Uren L-nlU ' the nniiatisfactory at(enda>i<'e '-i the police niaR- 
" istrate' aa I have ottendrd every court h.ld in Camperduwn 
" siouc I have b >en in the diatrict, with the exception ■ f one 
■■ day whou X teli.'graphBil some days befoie hand that I could 
"not iittend I would be glad if Mr. Uren wonM point out 
"in what respect my atcendonee has beeu ' unsatistautory,' 
" Gbo. D HcCkiRMiCK, P.M." 

" kVk'mamhiKile.lli. HO, 

Mr. Urifn's letter was then sent to Mr. Heron who 
was directeil to resume the Oamperdown Court and a 
notificition whs also sent tn the plaintiff requesting 
him to hand over the- diitiea thereof to Mr. ileron. 
Upon receipt of this notitication Mr, McCormicK 
wrote to the defendant on 18th October 1S89 com- 
plainin;^ and stating that the only inference to l-e 
drawn wan that there was a charge against him of 
beiiij; unfit to dischnrgc the duties of police magistrate 
at Oiimperilown. We cannot see any justification for 
this inference and so far as the defendant is concerned 
he wrote the following minute n[ion receipt of plaintiff's 
letter. 

"No charge is either mode or implieil. [>eparlmental 
" changes are dir9ct«d by me and Mr, Heron will takechargo 
"of ':»niperdown after the sittingof the court which Ur. 
" MeCormick w*ill attend on the Tth proximo, 

" 21 I 1 I 90 Minister of Jui-tice," 

Mr, McCormick was however not satisfied wit this. 
He inlerviewod some members of Parliament, and two 
of them Mr. Wilkina-n and Mr. Officer saw the de- 
fendant on the subject. The latter was called as a 
witness for defendant and he b\\v\ that after stating 
the case fro.n the plaintiff's point of view and bearing 
the defendant they went away satisfied sw^'ing nothing 
of hostility iro' ' defendant to plainfifF, The defend- 
ant subsequently added a further minute in these 

" I wish to add to Ihe alwve minute that in making the 
"departmental chJJige I did not allow the r. ference to Mr. 
" Uo('iirniick'a Htt<-ndaDCG as being uii satisfactory to influence 
" me in arriving at the deter minstinr. of falling back on the 
"old order of things by including Cainperdo wo in Mr, Heron's 

"21 ; 1 I Vl Henr^ Cuthbert, 

" Minister of Jnatice." 
There is nothing in all this to show anything 
beyond ordinary departmental routine duties. It 
was Miid tha- the fact that Mr. TJren's letter was 
s?nt to Mr, Heron shows ill will to the plaintiff. ICven 
) there is notiiin;,' to connect the defendant with it. 
The letter ivhs received hy him in the first inshmce 
but it then becnme an office pnpnr, was forwarded to 
the pUintiff and apparently returned by him to the 
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office. This a.t like the previous one of tlie teiegmm 
loiiy show wniit of taste or consideration but is nut 
any evidence of " malice " in the pro|ier sense of lliat 
term. Next it was strenuously ur;;ed tliut the fact 
that tlio plaintiff was alone attiicked witli reference to 
the adjournment to IMelboume and the otiier two 
magistrates were passed over in silence shows evidence 
of mnlice. We do not think bo for several reasons. 
This contention admits that there was .ippjirent ground 
for fauk tiniling but urges that it was malicious to pick 
out one suppoG(!d odender and itllow the others to gt 
freu. It is a curious view to suy that bccnuse the defend- 
ant was wrong when lie did not censure Mr. RohiTtson 
and Mr. Bell, he wivs also wrong when he did censure 
Mr. M'Cormick. Again this assumes that the de- 
fendant's minute of 27th March, contained a charge 
and we hiive ali'oiujy expresscl our opinion iliat it 
does not. Moreuvi-r, so far as the defendant wa^ 
concerned the plaintilfs was the only cnse that was 
directly laid before him with a roijuest for his decision 
and this may hive arisen bf^causiB in this case there 
were other matters involved, and there is also the 
fact that the matter indirectly arose out of Mr. 
.U'Cormick's leave of absence. It was then said that 
the plaintiff was never asked to explain this adjourn* 
meat, aud was condemned urilieard. This again 
assumes wnrngly, that a charge was brought against 
the plaintilf on the 2Tth March, and overlooks alto- 
together the Biiitements that were befoi-o the defeii- 
d'lnt when (he minute of that dale was issued ; 
matters whic'i in our opinion effectually dispose of 
this jroint. 

Tt was then said that certain matters in the cross- 
examination of the plaintiff afforded materials which 
should be left to the jury. But the jury in matters 
like this must act upon facts, nnd not upon the im- 
pressions or opinions of a witness, and nothing thst 
the plaintiff was so asked amounted to n>ore. The 
reasons that he gave fur his opinions were based upon 
the Camperdown incident with which we have already 
dealt, and upon his removal from Benalla which he 
alleged was done by the defendant through political 
influence. If it required political iiiduence to induce 
the defendant to remove the plaintilT it is very 
unlikely tlint he had nny ill-will towards the 
plaintiff and the plaiiitiiT's belief in such iil- 
will is completely answered by his own letters 
to . the defendant in which he thanks him 
for '■ the courtesy you have on iliia as well as on nil 
" other occasions extended to me.' The other grounds 
relied upon lis evidence of malice we can deal with 
tigether. It was nllegedthat malice 'night be inferred 
from the facts thiit the defendant pica'.led justification, 
reiterated the words complained of and persisted in 
declaring in the witness box his belief that the ad- 
journment was for the plaintiff's convenience. Even 
if such conduct would show anything more than 
obstinacy, pride or ntu[iidity (which do not evidence 
malice) slill this could only be so where it was 
unn'asonable. It is to be observed that the sting (if 
any) tit these allegi^d libels does not rest in the charge 
of adjourning cases to Melbourne. That was a matter 



about which the defendant had no concern, h'i real 
gravamen is that the magiHtrat«s are accused of mak- 
ing n claim for expenses against the department for 
holding a court in Melbourne, when that court was 
fixed for Melbourne to suit the plHintifi''s convenience. 
la this sccu.sation altogether nnreosonable, nnd is the 
defendant to bo considered malicious if he ontertained 
a suspicion thai it was well founded ? Lip to the 
pre.'ient moment, although, invited to do so, counsel for 
the plaintiff bsve ieen unable to state sny reason why 
the magistrates could not have fixed their lists on Jan- 
uary 16th wheti they met in Horsham without coming 
to Melbourne at all, except that the latter 
had been the practice. But if it had been the 
practice it must have been for the convenience of 
the magistrates themselves and in this particular 
instance Mr. Bolwrtson's i-eplies and plaintiff's leave 
of aiisonce would not unfairly lead any man to the 
conclusion at which ihe defendant arrived. These 
jliea of Mr. Koi>ertGon espncially the last reason 
iipled with the fact that the plaintiff tiiok uji appa- 
itly the same position of legal defiance as is raised 
Mr. Itohertson's first reason would, we think, rea- 
sonably cau'<e suspicion in the defendant's mind which 
Id certainly not be removed by the discovery that 
the court was held in Melbourne, not because it was 
necessary to aitjoum the Horsham cases but becauso 
the magistrates want«d to meet to arrange their future 
lists. The evidence thatwas given about the adjourn- 
ment of the cases wss quite beside the point because 
the court was not rendered necessary by reason of the 
rjijoumraent of the esses, but the cases were adjourned 
because there was already a court fixed in Melbourne 
at which they could !« heard. 

After a careful examination of the whole of this 
case, therefore, and with a due considerstion for the 
difference of opinion which unfortunately exists on 
the Bench, we feel compelled to say that in our opinion 
there is not the slightest evidence that could justify 
any reoeimable man in coming to the conclusion that 
the defendant in writing the alh'ged libels was actnated 
by any improper motive, or tiial he did so with any 
other intention than ihat of honestly doing his duty. 
We answer the second <iuestion in the negative. 
The third question ii; as follows : — 
Third— "V/ere the words complained of in the 
stfltetnent of claim written on an occasion of absolute 
privilege." " This question raises novel points of con- 
siderable difficulty upini which we are unwilling to 
give an opinion as we are precluded by circumstances 
froni taking sufficient time for due consideration of 
them. Our answer to the second question renders a 
decision upon this third question unnecessary, and wc 
abstain from answering it. 

Solicitors for plaintiff Gauntun aud Wallace i for 
defendant, Crown Solicitor. 
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SITTXNUS IN BANt'O. 
(Before Higinliotimm, C.J., a'Beckett nnd Hood J.J.) 
CnRweN V. Tub Yan YkanOo. Limited and L von. 

8, 9, 12. Oct, 19 Dec. 
VKniior and puTchancr^Sale of Land—ProTiUiter — 
Frait-luletil nwrrnprtfiientation — Coneenhnent of ven- 
dor — Form ofrtlv-f. 
Lyon, a prirmulttr of a roinpany intended lohn formed 
induced the plaintiff" to take a pro»noter'» Hkare therein 
by fraudulent miareprtaenlation. Tlie compnuy 
eubtequently formed aiid a number oj shareg i 
alloiied to t/ie plainti^ in reepect of the moiicy paid 
by him ; ajtei-«ard» the plaintiffwaa required to piiy 
ealU on the amd ikarKn. In oh act\on by the pic ' 
tiff" agai'iat Lyon and the company, Lyon i 
ordered lo give an iniietnnity to the plainti^ in 
fpect of the f/iarea which he vxu fraudulently induced 
to lake, and it loru furllier ordered iliat the naid 
ihares thoultt be tramfirred to Lyon and lliat llie 
money originally paid by the plaintiff' itliould be re- 
paid. to him by Lyon. See Batlanlyiie v. Raphael^ 
15 V.L.R.,!>nS;MacVeanv. Woolcott, II A. L.T. 7 i. 
Appeitl from jutlgnieitt of Wel>)i J. 
The plaintiff ill his Etatement of claim, alleged that 
previoiiB to its formfttion Lyon had been ii promotfir of 
the ilefendant company, andaftertherej^istrationoftlie 
ciimpanjhadbecomeoiieof itHdirectors;oiitlie2:i]'dMsy, 
1888, Lyon induceil the plnintifi'to agree to take one 
share in a company which Lyon was then foruiing for 
the purpose of ('urchasing certain lands at Yan Yean; 
the ptaintifi iigieed to take such share and paid his 
money therefor Gubsecjuently. The plnintifi' was induced 
to agree as afotesaid, And to pny his money by the 
fraud of Lyon in representing to him that he, l.j on and 
one TiiomaA Bent and one J. S. Vickery were taking 
shares in the company; and at the same time in fraud- 
ulently concealing from tlie plaintiff the fact that he, 
Lyon, as well as Kent and Vickery were the vendors 
of the lands to the company ; the plaintiff was in con- 
sequence placed npon the register of the defendant 
company, und has been required to yo-y certain calls 
on the number of shares in resjicct of nhich his name 
VBa entered in the register, the plaintiff' claimed {inter 
alia) rectification of the rrglster (as against the de- 
fendant company), and damages (os against the defend- 
ant Lyon). Before trial the action was discontinued 
OB against the companv. Judgment was given as stated 
in the judgment of Higinbothaiu, C.J. The findings 
of fact of Webb, J., appear in the judgment of 
Higinbotham, C.J. 

3fr. Uiggiru in support, cited Kerr on Fraud (2nd. 
Ed.)-411 ; Tvrycrote v. Grant, 2 C.IM). 843 ; J/ognu v. 
J/eal^, 11 Ir. Rep. C.L. 122; Newbiggin v. Adams, 
34 Ch. 1>. .182 ; Sternbiich v. Fend-y, 9 Sim. 566 ; 
Ihirant'e Case, 26 Beav, 270 ; Raulina v. Wichltam, 3 
De G. & J. i Peek v. Gumey, L,K., 6 ]•:. & J. Ap. 384; 



Arkw-right v. Newbold, 17 Ch. l>. 301 ; .Smith v. Cliad 
wick, 20 Ch. 1>. 5S ; Bnllantyne v. Raphael, 15 V.L.K. 
.W8. 

Dr. Madden and Mr. Irvine to oppose, cited Pillana 
V. Harknen, Colles iH ; nalluutyne v. Ilapliael, IJ 
V.L.R. 538; Afacvean v. Woolcott, 11 A.L.T. 74; 
I/ilt V. /.ane, L.R. 11 Eq. 215 ; I'eek v. Gumey, LR. 
6E. & J. Ap. 384. 

HiQiNBOTHAM G.J.; — This is an nppeal against a. 
j'idgment givi-n by Webb J:, for the plaintiff with 
costs. The plaintiff alleged tliat he hid lu'en induced 
to purchase for £l,(iOO, shares in the ilefendant com^ 
pany through the friiud of the defendant Lyon, in 
representing to the plairititf thiit he and one Thomas 
Bent and one J. S. Vickery were taking shares in the 
company, and at I he same time fraudulently coucenl- 
ing from the plaintifl the fact that ilie defendant. Bent, 
and Vickery were vendors to the defendant company 
of the land the conipiiny was purchasing. The action 
as against the defendant company wits discontinued ' 
before the heAring. Tlie plaintiff claimed in the 
alternative against the defendant Lyon " daiiuiges for 
the siLid fraud, and an indemnity against all liiihility 
in respect of the suid sliares." The particulars of 
special damages stated were the two eiinis of £100 and 
£900 with interest thereon. Tlie learned judge found 
the facta Bs follows : — 

1. That tli8 defendant J»me» Lyon was a pioiiioter ntrd 
ilireotnr of die Yaii Yean Ijiml Company Limiteii. 

2. Th«t the defendant Jajnes Lyou, by the miarepreMnta- 
tian and concealment lier.'inafter mciitioiied, inilucvtl the 
plaintitfto >ake one share in a uoiiip&ny of KO of £1,001) each 
fully paid-up. 

:-. That the itefenrtant Jboipji I. you repreaeotBil to the p'aui- 
tiir ihiit he, anil one Bont nnd one Vickery were taking sharia 
in tliK company, anil that siicli repreBeiitation waa true. 

4. That the dot«nd»nt Jameii Ljon toiii^enled from ihe 
plaintiff that he, the said Bent and ihe said Vickery weie the 
veiidora u> ihe company. 

Ti. That the plaintiff never iinteue'leiitly agreeil to become a 
mfniWr of the nnid wmiiany, but hnvinj; accepted aciip in it 
wilhonc objeclion, and retained the sliares without any 
attempt, until this action, to repudiate tlirin, he mnBt, an 
between him and the ooiupany, 1* deemed lo liavo assented ti> 
take such share*. 

The learned judge thereupon ordered the defendant 
Lyon to pay to the plaintiff £l,0u0 and to indemnify 
liim against any liability or loss in respect of his 
being a shar-liolder in the defendant company Upon 
such paymint beitig made "nd indeu.nity given, the 
plaintiff to assignor transfer to the defendant Lyon 
the 5,500 ahiirea in the defendant c<impnny now stand- 
ing in his name. The action as against Lyon may be 
viewed either as an actinn to recover damages for 
fraudulent concealment, amounling to fraudulent 
misrepresentation, or as an action to avoid the plain- 
(ifiTs contract with the company as agiiinst Lyon, and 
to obtain resti(ut!on from Lyon and indemnity against 
" liahility urising under the contract into which the 
plaintiff had been indticed to enter by misrepresenta- 
tion, fraudulent or not frauduloni. We are agreed 
that in ihe one aspect of the case or in Iho other the 
judgment appealed from . should be aHirmrd. The 
learned prinmry judge following the cases of ISallantyne 

Raphael, 15 V.L.ll., .'i38, and J/'Vean v. IVo'.lcott, 
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1 1 A.L.T., 74, appear to have rested his decision vipo 
the ground that the action was I rougiil iiga'nat Ljo 
for qualiijeii restitution, and iudenuiity. The plendiiij 
Rnd the evideiicc, in my opinion, support this viev 
It is true ihat the statement of cUimclninis"diiinn;!Pi 
against this dffendnnt, hut the particulars show who 
was meant by this word, i>amely thit deposit mid pui 
chiise money of the shares und interest. Noeviilence of 
dniiiai^es, thut is to spiy, of loss naturally ami reason 
ably flowing from the injury done, was tendered bi 
the plaintiff , but assuming the sharps to have beeii 
worthless, the plaintifl was entitled at li^st to a 
retuni of tiie money he hud l>eeu induced to 
them, and this is what the judge has given to' him. 
Three objections against this judgment have been 
urged upon tlie hearing of the appeal. It has been 
argued, in the first place, that concealment alone is 
not a ground of action, and that there hna 
misrepresentation proved. But to this it has l«en 
answered that concealment of a fact niay :ause the 
true represeiitjitinn of another fact to be misleading. 
and may thus become a substantive misrepresentation. 
Lyon truly represented to Ihe p!«iritilf that he und 
two other persons were taking sherea in this c'lnpany, 
and b» this means he induced the plaiiitiH, who b.- 
tieved that Lynn hod been a sut^iessful speculator, to 
purchase shares. But it was not as a speciiklion that 
Lyon was taking shares. He was trying to sell his 
land, and the conoralnient of this fact from the phtin- 
tiff misled the plaintiil into the belief that the defen- 
dant was buying shares for an entirely different 
reason from that which rt-ally influenced him. A true 
representation, coupled with concenlnient.thusbecann 
a positive niidrepreseutation, calculated lo deceive, and 
which did in fact deceive the plaintiff to his detriment 
It was also contended that di<mag('a cannot \.n given 
and that indemnity I'annot lie ordered in an aetinn 
brought to rescind a contrait. Damages in the legal 
sense of the word were not awarded lo the plaintiff by 
thejudument now appealed from. The money w hich the 
plaintitl was induced by the defendant's nnsivpresin- 
tation to expend in buying the sharps is not dumuges. 
JifHirutto in intryntm Ih un e^'sentiul tei m of the iiilief 
which may be claiuied bv a party who is entitled to 
rescind a contract, nnd thai object could not be 
etleeied in the piesent case unless the defendant were 
required to retuni to the plaintitl ihe price of the 
shares. Indemnity againsl future losses from the con- 
tract into which the plaintiff had entereil is another 
element of the relief to which the plarutiti' in entitled. 
Rawlim r. Wiekham, 1 Gif., 355. But indemnity is 
not damages ; it is only putting the plaintifl back in 
his old position. Sewbiyyin v. Adams, 34 Oh. div. 
58a. We were pressed most strongly by the argu- 
ment that the plaintilT could not obtain the rescigsioii 
of his contract with the company in an action against 
Lyon. The action was brought against Iwth the com- 
pany and Lyon, and having been diaconlinued as 
against the (onipany before the hearing, and the cl.iim 
for rescission as against the company being thus aban- 
doi|cd, there remained no contract, it was said, l>e. 
tween the plaintiff and the defendant Lvon to be 



rescinded. It is true that the contrict with the com- 
pany has not bei'n reminded. It COnW not I 
justly be rescinded because the company was not a 
party to ihe misrepresentation, and it ought not to be | 
allowed to sufW l>ecause a stranger wrongfully in- . 
diiced the shareholder to enter into the contract. But I 
while the contract, so [ar as ihecompsny is concerned, i 
remains that snuie contract, so far as the person 
dpceived is concerned, is rescinded, the wrong-doer | 
l)eing comjielled to accept tlie almreholder'n obligations 
to the company, and being permitted if he pleases to ! 
become the holder ol' the shares in substitution for the 
oiiginol holder. It wss upon this principle that ' 
ISii'ianlyne P. Jtaphml, 15 V.I..R. 68r<, and ,«'V«itj 
V. Woolcott, 11 A.L.T. 74, were decided There is no I 
material difference between these two cases and the . 
present ca°e. The nature of the rehef given, and in 
my opinion properly given, in all the three cases is the | 
same. The appeal will be dismissed with costs. 

Mr. Justice A'liECKiCTT said, — Two points have been i 

argued on this appeal. The first was that on ihe 
findings nf fact theic liod liecn no such misrepresenta- 
lion by the defendant Lyon us to entitle the plaintifl' 
to relief. The learned primary judge flndn that tlie 
plaintiff was indured to buy by misrepresentauon aiid 
concealment, nnd the nature of this .ippears by the 
tindingB numbered 3 and 4 — 1.«., "« representation 
that Lynn, Bent, and Vickery were taking shares in 
the company, which was true," and ".a concealnient 
from the plaintifl* that ^yon, Bent, and Vickery were 
iors to the company." Aoeording to the coses 
decidi.d in this Court, which the learned judge fol- 
lowed, a represeiilatioii that certain persons arebujers 
luy amount to a renunimeiirlHtion to rely on the judg- 
lent, skill, und experb^nce of those persons. Il they 
le in truth sellerH, then judgment, skill, and experience 
re used to sell profitably not to buy protilabli, nnd 
therefore ought not to be relied upon by those who are 
ited to become co-purchasers on the same teims 
h them. If they become purchasers relying on this 
representatii'ii they are misled and are entitled to 
avoid their c-ut i acts of pvrcliase ss against the persons 
who misled them. I agree with the principle upon 
which those cases and the case now before us wen- 
decided, and think that the suppression of ihe fact 
that the persons represented as buyers are also Btrllem 
amounts to misrepresentation, which, if it induces a 
contract, may lie ground for setting aside the contract. 
The second point argued was that, assuming Uutt 
there had been actionable misrepresentation, the 
wrong relief hud been given ; that dajnagee had been 
assf'sscd on a wrong principle, inasmuch as tbere had 
been no ascertain uient of the value of the shares in 
the company which the jlaintifl was induced lo take, 
and that theiefore the extent of the plaiolifl's loss 
conld not lie estimated. The remedy given to ibe 
plaintitl in this case is not damages. It is of a. peculiar 
kind adapted to the peculiar circuni stances of thec^se, 
nnd intended lo place the plaintiff and defendant as 
nearly as practicable in the position in which they 
would have stood it the plaintifl' had not acted uiioii 
the misrepresentation made to bim by the dt^endntit. 
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it in the altvrnntive relief nekcd for under 
the (ilending No. 4 at the cloae of tlie slate- 
ment of claim. It is cflllM " daiuBges for 
fraud, and an indemnity against alt lial'ility in lespect 
of the sharcH," bat it appears by the particulurs of 
damage tliat tlie word " dainiigea" m improperly nsed. 
That which is, in fact, aou^lit l>y tlie atiitenient of 
claim ia the return of money iilreaciy paid for the 
shares, and an indcinnity ngainst all payments which 
the plaintiff may hcreufter be called upon t« make in 
respect of them. Thia claim, if granted, involves a 
right oil the part of the df^fendaiit, who has to make 
the re-paynient, and to give the ind''ninity to have the 
shares transferred to him if he wishes. Hi: is com- 
pelled to pav the price, and as the obvious con aequ en I'C 
he is entitled to that for uhich the piice ia paid. The 
judgn:ent under appeal doe^ not forci- him to take over 
the hhares, but nlloivs him to 'In so if hp wishes. In 
f^ranting this relief the judge followed the cases of 
liallantimt V. Eap/itw.l and A/eV'on v. WoofcoU. In 
those cases a person who had an interest in land which 
he and another were trying to sell to a syndicate, in- 
duced the pinintifl' to become a member of the syndi- 
cate by stating that he was one of the buyers and 
concealing the fact that he was a seller. The lontruct 
between the plaintiFT and tke other menibeis of the 
ayndicat-e could not Imj undone, because other persons 
not guilty of niisiepresentation were partiea to the 
contract, but its effect was considered as l>etwe(-n the 
pluintifj und the defendant. Between them its efTect 
was that, for* fertain piice, which the defendant had 
already pai-tly secured, and the remainder of which le 
was entitled thereafter to receive, the plaiiititf had 
Acquired a certain i>hare in land belonging to the de- 
fendant. The Hourt therefore said that as between 
plaintiff and defendant, the defendant stionld give hack 
the purchase money paid, indemnify ngainst tlie pur- 
chase money to be paid, 'and j-et bn<k the share in his 
land which the platntifl' Iiad been wrongfully induced 
to lay. It hns l>een argued that, assuming this relief 
to have been properly given in the p:eceding cases, the 
relief given in this case has be<'n iniproperly given, 
innsmuch as the plaintiff did not ngi-ee to join with 
others in buying land, but to join with others in be- 
coming membets of a company which wa^ to 1 uy land. 
1 think this is not a material distinction. I'he tom- 
[lany wua merely the medium by which the individuals 
persuaded to become putcliasers were bound into one 
for the purpose of buying It dots not appear that 
thecon'panyhad ^ny or her object than that of making 
this purchase. It had power to do many things, I ut 
it only did this. As in the preceding cases the defen- 
dant got the plaintiffs money, and the plaintiff got a 
share in the defendant's land. Ihe onk new feaiure 
in the present case is that here the defendant did not 
get the money ti-om the plainiitl' direct, but from a 
corporation to whom the plaintiff' paid it. and thai the 
plaintiff* had not an undivided interest in land vested 
in bim or in a tinstee for him, lut wrtBiii shares in a 
i-ompany in whom the land « as vested. I do not regard 
this as a Bubsiantial distinttion from Ihe preceding 
cttsee, I think that the relief given in those cases and 



in the present case was properly given, and that the 
appeal should be dismissed with costs. 

Mb. Jcbticb Hoon said—While I concur in the 
conclusion at which the other members of the Oourt 
have arrived, I prefer to rest my decision upon the 
ground that the judgment for the plaintifi can be, and 
ought to be, supported upon the allegations in para- 
graph 5 of the statement of claim, vis., that the de- 
fendant had fraudulently induced the plaintiff' to 
become a shareholder in this company. Two argu- 
ments were put forward on behalf of the defendant in 
answer to this view. The first is that the learned 
judgK who tried the case did not arrive at any finding 
on the question oF fraud. Even assuming thia to be 
so, it does not dispose of the case, because by order 58 
rule i of ibe Supreme Court rules this Court has power 
to draw inferences of fact, and we ought not to send a 
case down to a new trial if upon the uiaterlala before 
us we can finally deal with it in a manner that iu our 
opinion will do justice between the parties. Millar v. 
Toulmiu, 17 y.B-l)., 603; AlUock v. MaU, 1891,1 
Q.B.1)., 444; l^icott v. Eddinglon, 14 V.L.K., 41. 
Taking the findings of the learned judge ar.d the ad- 
mitted facts 1 think that no other conclusion can be 
arrived at thai, that the defendant acted fraudulently. 
He was the owner of certain land »hich he deairod to 
sell. In order to carry out thia desire he promoted a 
company to purchase that land, and induced the plain- 
tiff to becomt a shareholder in that company by repre- 
senting that he (the defendant). Bent and Vickery 
were also intending shareholders, and thathedidso 
induce liim ia shovn by the defendant's own evidence, 
which wns that the plaintiff' said, " I think 1 will 
chance n share becaus you seem to lie lucky in your 
speculatio] s No at the tmie when the defendant 
madeihis re preset t t on, nnd the plaintitf made that 
remark lie defei dai I knew that they (Bent and 
Vicken)were the ve dors of the land, and that lie 
was then pron oti g a (.ompany to buy his own land, 
and thet>e f'icts he concealed. This concealment rande 
his representation false and misleaiHng, ind any per- 
son in the position of the defendant must have known 
that this would be so. His rtpresentation meant, as 
the plaintiff understood it to mean, '' 1 aui going into a 
speculation in buying land, will you join me in that 
speculation"! If he had told the whole truth it 
would have meant"! am not going to speculate in 
buying lund, but having bought land at £50 an acre I 
am now forming a company to purchase from me at 
£100, ai)d am going to take shares in that com- 
pany in order to induce i.tbirs io do the same.". 
It is very improbable if this had been said 
that the plaintiff' would h^ive token any shares in 
the company, or have made the remark which he did 
make, and upm healing that remark the defendant 
must have known what was passing, as an inducement 
in the plaintiH's mind, and lie ought, in my opinion 
to have at onco disclosed the whole facta, and not to 
have suftei'ed the pluintilf to lie deceived by 
the words used, which did not convey the truth. I 
cannot, therefore, doubt that thia concealment was 
wilful and fraudulent, and was intended to deceive, 
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and tliia in my opinion dispnseii of tlie Rrat argument 
for the defendant. It was then contended that tlii- 
plaintiff in this afipect liad not proved any damages. 
I think the answer to this is that it was taken for 
granted, and admitted practically at the trial, that 
this C'impany was not only worthless but was one in 
which the shareholders were under further lial);litie8. 
This view is supported by the uncontradicted statement 
of counsel for the plaintiff and by the significant fact 
that uri mention of this failure of pioof iiaa n>ade at 
the trial by application for either nonsuit or for 
dirrction. The defendant's own evidence shows that 
the company was only formed to parchn-<e land nt the 
Van Yean, and his reference to the company having 
lieen stripped by proclainatioti from uii'ellii;g — read 
with reference tu section 239 of the Public W.irks 
Statute 1865 — shows, I think, sufticiently the true 
position that thocompuuy was in. This being bo, the 
amount which tlie plaintiS' would he entitled to receive 
as damages would be the £1,000 already lost to him, 
the £275 the present call, and such further estimated 
sum as 1.1 jury might consider would cover his future 
liatiilitv. As the future liabiliry would be altogether 
uncertain, and as even the preaunt call might not bo 
enforced, the form which the present judgment assumes 
is manifestly fair to both parties, and is indeed the 
only way in which ''a complete indemnity could be 
given by a court of equity to the persmi who had been 
delraudod" (34 Ch. L)., &92), an^i it is the form of 
nliBf claimed in Peek v. Oitmty (L.R., 13, E(|. 79). 
It was argued that the plaintiff should havt' given 
evidence of the market value of these sharei', but this 
test cHunot apply to articles which no one wnulH accept 
as a gi't. I think, therefore, that the judgment 
appealed from should be aflirmed and this appeal di^- 
miased with costs. 

Si>licitors for the plaintilT, Fox and Overeiul , for the 
defendant crmipany, Lyonii and Tiinifr ; for the de- 
fendant Lyon, Major. 

(Before Higinbotham,C.J., a'Brfckett, and Hood, J.-I.) 

RaRRBR v. ItRRMNKn, CnOMLRY, OABMianBR. 

Nov. ;in, 

Ordfr to review —DeUrUion of pi-i»on^'» property — 

O'nrniakee — Attachable d^bt — JnrUJiclion. 
A. R. R. was arrested in New Zealand on a cliarge of 
obiiiiuing money vnder falte prel^ncet. IVhun 
. arrested a large sum of vioney wot found on him, 
the greater puilio7i of which u-at converted into a 
batii draf't and fonoarded lo the poHce in Victoria. 
An exeeiUion creditor of A. R. Jl. took ont a »iim- 
vioni to attach part of ihii awn in the handt iff C, 
Chief Commiasioner of i'olice in ficloria. The 
police magistrate who lieard the mtmviottg made an 
order directing C. lo pay to the exiti:ulion [creditor 
the sum of £fii ^., the amount of tlie judgment 
debt. Ah ordi-r to review this order was obtained. 
Meld, tfiat evtn assuming that the detention of the 
money from A. R. Ji. by t/ie autliorities in Jfew 



Zealand was a wrongful detention, still, inasmuch 

as t/iere wa* no evidence liuU A. R. B. had waived 

such tort, the police magistrate had no jurisdiction lo 

make tlie order he had made. 

Order to review. 

[The facts and arguments appear in the judgment 
of the Court.] 

Mr. Box appeared to movR the rule absolute. 
I Dr. Mclnemey appeared to show cause. 

HiGiNTioTiiAH, C.J. : — This is an order to review an 
order of a police iiiagistiate made on May 15, 1891, 
ordering Hussy Malone Choiniey, Chief Commissioner 
of Police, to pay to John Barker the sum of £,bi ^s. 
upon the ground that on the facts diolosed in the affi- 
davit of Const ablo John Uartholomew Flanoery, 
tht; police magistrate had no jurisdiction to make the 
order. It appeared from the affidavit that Alfred 
Rawson Bremner was arrested on February 21, 1891, 
at Auckland, New Zealand, on a charge of obtaining 
money by false pieti-nces. There was found in his 
possession at the time of arrest £171 Z». 6d., which 
•was tAkeii from him, and a part of the amount, ^IfiS 
was subsequently forwarded liy draft to the Police 
de|iartment, Victoria, The order attaching the 
alleged debt was served on the Chief Commissioner 
on or about April 14, 1891, before Bremoer, who 
was brought back to Victoria, was tried. It does Dot 
appear whether Bremner was convicted or acquitted 
upon trial. The question niised upon this order to 
review ia wlietlier money found upon an accused 
person under commitment for trinl and detained 
by tlie (lolice anthorities constitutes befon- trial 
and conviction n '' debt owing or accruing" from 
the jH>lice authorities as garnishees and capable of be- 
ing attjLchi'd U[ider section 117 of the Justices Act 
18D0. This case in distinct froQi and should not be 
confounded with the question raised in Jontts v. I'eel, 
1 T.L.R., 305. and in Grennwell f. Anderson, 8 A.L.T. 
21, cited in argument. There it was sought toatt«ch 
money after conviction. Claims of this nature may, 
if they come with in Part IV. of the Crimes Act 1890, 
give na^ to questions of a different character from 
that which we have now to determine. When a man 
is arrested, and pro|ierty that he has on him or about 
him, or in his manual possession, must almost neces- 
sarily bo seized with him. If he make no protest or 
objeelion, such proj«rty would be regularly held by 
the police. If, however, the prisoner demand posses- 
sion or claim the ri^ht to dispose of such property, 
a further consideration arises The prisoner is pre- 
sumed to be innocent, and is arrested mei-ely for safe 
custody until ihe trial. He does not lose by virtue 
merely of his arrest the right to alienate or otherwise 
deal with his property. On the other hand, it has 
been lield, and we thuik rightly held, that the police 
are empowered under the warrant to nrrust, to take, 
and letain possession of property in the possession of 
an accused jterson required tor the |irosecution in- 
cluding, of course, property believeil to be the proceeds 
of the original crime— Oi/im r. O'Jlrien, U C.C. 
245, 7y7«- V. AuiifA Western Railwiy Company, 
News Digest 18S8, p. 594. 'I he necessity whidi 
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justifies the ori^iimt seizure of property found on 
ur about the arreatrd person, or in his tuftnuul pOK- 
session, would akii justify the retention until trifil of 
such propprty, if itsdelivorj- would interfere with tlie 
proper custody of tlie prisoner, or violate reguUtious 
duly made for tbat )iurpose. Other limitations inaj 
possibly be created by the circumstances oE particulnr 
cases, but objection to u!l such HmitntionB reasonably 
and necessarily arising out iiF circumstances will rea- 
sonably and necessarily restrict thi' personal Hlierty 
of an nccused person, assumed t<i lie innocent A 
person who is arrested and held in custody, nwa'ting 
trial, miiy retain full control of his property and ntny 
bring an action for the wrongful detention of it. But 
■ admitting this we sre of opinion, then the execution 
creditor has wlioliy failed in his attempt to jirove that 
the £168 or any [lait of it is a. debt owinp by Mr. 
Uhomley, the chief conimissioner oF police, to Bivtiiner. 
-Assuming in his favour that this money was wrongly 
taken from Bn'mner in New Zealand and waa there 
wrongfully convened into a bank draft, and that the 
Dioney was alnolutelv his (none of which lias been 
clearly established), this would only give Hrcinner an 
action of tort against the person in New Zealand who 
committed the wron^ ; and although tliat toru might 
have l)ocn waived by Bremner, there is no evidence 
that it has been, and if it lias not been waived by him 
there is no debt. ■\n execution creditor cannot waive 
a tort done by a ihird ;iersoii to his debtor, so as to 
convert a right of action in a debtor to reooi'er un- 
liquidated dainngi's for a wrong into a claim of debt 
for an ascertained sum capable of being attached and 
made payable to the cn-ditor. The same remark 
applies to Mr. Chomley, through whose hands this 
money has passed. He had possession of it as commis- 
sioner of police, and not under any contract, s;(presa 
or implied, with Bremner. If Bremner had elected 
to waive the tort and bad treated the money in Mr, 
Chomley's hands as money received to his use the case 
might have been difforenL ; the creditor cannot elect to 
do so in the room of Bremner. For ail that appears 
Brenner may still be reljing on liis rights against the 
persons in New Zealand, andthere is nothing whatever 
to show that he has ever in any recognised way Mr. 
Chumloy OS his debtor, so as to raise an implied debt for 
money had and received. The execution creditor on 
whom the burden of proof lay in thia c^tse has ^liled, 
therefore, to pro\'e his debt, and the police magistrate 
had no jurisdiction to make the order under review. 
The order to review in this cosi! and in the nther two 
cases of Murdoek v. Bremner and Ahbot v. Bremner, 
which stand on the same ground, will be made abso- 
lute, with costs, and the orders of the magistrate will 
be rescindeil. 

Solicitor in support Crown Solicitor. 

SUPREME COURT SITTINGS. 
(Before Hodges, J.) 

OaRKOLL T. WOOLDRIDOK AND OTltKBS. 

Nov. I2th and litth. 

A., the owner in/ee timple of certain land granted a 



leateof it,/or mining imrpoaee to B. for the term of 
21 years dating from tlte 26(A February 1881. lu 
(Ae year 1884 tlie Mining oh Private Property Act 
1884 eante itttu force and on tlie Ulh July 1885 B. 
obtaim.d under that Act a mining lease/or the term 
nj II yeart gi':i"y him a riglU to mine on A'a. land. 
SubsequeiUly the^ Uanei were aatigneil to C. 
Held that on a brmcit by C. of tlie eovenmUi of the 
UiU4 front A to B., A. notwxthttanding the tubxivl- 
imj mining leatejroin the Crown to B., woe etUitUd 
lore-enter and diejioeiiees C. ofhialand. 
This was an action for trespB«a and for pulling d»wii 
certiiin mining machinery ' and the plaintiR claimed 
XriOUO damages. 

By the defence the dcfi^ndants denied the allegations 
of fact contained in the stutemnit of clikim and alleged 
that they were the transferees of a mining Leaw granted 
by the Crown under the Mining <iii Private property 
Act to the Princess United Mining Co. for the term 
of eleven jears from the 13th July 1885 and said that 
if they did enter the uaid land (which they denied) 
they entered it by virtue of the powers and rights con- 
ferred by the oaid mining lease. They further alleged 
that the plaintiff by a lease dated the !j6th February 
I88I demised to the Princess United Mining Co. for 
the term of 21 years the land mentioned in the state- 
ment of claim and that the mining machinery in ques- 
tion was erected by the Princess United Mining Co. 
during the continuance of such tease and which by the 
t«rmsof the said lease as well as Rt common law re- 
mained the property of the said Company with power 
to remove the sanie and they said that if they entered 
the said land and removed the said machinery (which 
they denied) they so entered and removed it by the 
direction and authority of the Princess United Mining 
Co. Altemativelj' they alleged they were justified in 
entering the land and removing the said machinery 
ond alternatively without admitting any Itahiiity they 
paid 40b. into court and said that thst was enough to 
satisfy the plaintiff's claim. 

The reply \vas that one of the terms of the mining 
lease waa that the grant and deniise should not as be- 
tween the parties interfere with the lease or agreement 
granted by the owner of the land to the lessees, and 
that the rights of the parties thereto must be determined 
by the conditions of such lease or agreement and not 
otherwise. That one of the terms of tlie lease or 
agreement was that if the lessee should suspend 
mining operations for the space of sis calendar months 
at any one time the lessor should be entitled to enter 
upon the premises and repossess the some and that the 
lessor had for breach of such covenant by ihe lessees 
re-eutered and determined the lease. As to the machi- 
nery the plaintiff alieged that it was af&xed to the free- 
hold and th;it the tease or agreement bad provided 
that only in the event of the leasee observing the 
covenants of the lease should he be permitted to remove 
such machinery at the end or sooner determination 
of such lease or agreement. 

The defendants by their rejoinder said that they 
were entitled to remove the siid machinery withia a 
reasonable time aFter the alleged determiaation of the 
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lease And tliat there was notliing in tlie lease wlncli 
deprived the defendant from exercising bucIi riglit. 
[Tho remaining facts nppear in tlie judgment.] 
Dr. Afadifen, and ifr. Barrett appeared for tlie 
plaintiff. 

Mr. Finla^aon and .V,: Mitchell appeared for tlie 



Dr. Madden. —Section 8 of the Act provides for the 
registratioa of the lease, liut nowhere in the Act is it 
Huid that the lease must tin registered. The olTect of 
registrfttion ia to prevent thin! iiarties from coming in 
over the heads of the lessee and getting « grant. Sec- 
tion 1) shows that the mining lease is to be in a special 
form, but whatever form it Is in it doeu not affect the 
agreement between the private owner and tlm (Hjrsoii 
desiring to mine. If there is already a subsistin;; 
lease between landlord andtenant then the mining lease 
is subject to that. Section 38 reUtes to a jeaae staiid- 
ing by itself. Tlie whole ])olicy of the Act is to allow 
the parties if they can to come to an agreement 
between themselves, imd if they cnn't or won't then 
the Act steps in. The Act aathoriacs a person ti 
have the compensation assessed, and tht'n get a Jeasii, 
which will entitle him to mine. The Act does not in- 
validate a lease which is not registered, but merely 
prevents an unregistered lessee from having priority 
over another applicant. 

Mr. Milcliell tox the defendant. — The effect of tho 
Act is thai, if there is an agreement lietween the 
parties, then the tenant may make an application for 
a mining lease, and Sections 9 and 13 point out the 
kind of agreement that may l>e made. The covenants 
of the other lease do not determine tho mining 
lease, but the owner has his remedy for breach of 
covenant under the lease. There are certain grounds 
given in Section S-S for which the owner can deter- 
mine the mining lease, 9nd if the mining le.ise is sub- 
ject to the covenants and provisions of the le^ise 
between the parties these must exist recipiocally. 
Then assuming that the platntilT has a right to di-ter- 
mine the lease I submit hs most show that he has 
first determined the lease. [Hodges, ■'. : Assuming 
that he had power to determine tlie lt>ase the burden 
is thrown on your shoulders to sliow that this plant, 
etc., was youra.J Our contention is that tliese fix- 
tures, having b&en put up bv the lessee, he is entitled 
to enter the land snd remove them alter the lease 
haa been determined. Weedcti v. Woolwkk, 7 M. & 
W. 14, which lays down the general principle of the 
right of a tenant to remove fixtures. 

Dr. Madden in reply.— The onus is on the other 
side to show that they have coniplied with the condi- 
tions of the lease and also to show that the fixtures are 
theirs, in both of which tliey have failed. The law is 
quite plain that a tenant who is entitled to fixtures 
must remove them during the tenancy or within a 
reasonable time after the determination of tlielenancy, 
and no evidence has been given that any attempt was 
made to remove these fixture* Then it is said hy the 
defendants that they bought their fixtures from a 
prior owner, the Countess Compnny. I objected that 
this was a bill of sale, aiid 'muiit be registered to be 



valid ; but it wris suggested by the Court that soniebne 
might have been put in possession, acd evidence of 
some person having been put in possessiim wns given, 
hut that person was not himself called, and wlinn the 
defendants took this lease from Carroll, not a word 
was breiithe'l concerning these fixtures, and I submit, 
therefore, that lie is now estopped. 

Mk. Just cb Hod.*e8.— The plainlifF, the owner in 
fee, ill this action seeks to recover damages from the 
defendants for tress^rass by the defendants, ahd for 
damage done on the 26th and 27tli of Septoral>er, 
181)0 to the plaiiitilf's land. The defendants in 
answer 8»y : F.rst. — We are now or were at that 
time in possession of this Und under an unexpired 
and undetermined term, and so we hHd a right at that 
time to be on the land ; and secondly, even if the term 
was validly determined we had the right to go on the 
land, and remove the tenants fixtures, and the question 
is whether they have sustained either of these defences. 
It appears that the plaintiff oti the 26th I'Vbruary, 
1881, leased this gromul to the Princess [iniu<d Min- 
ing (Jo Nil Liability, for the purpose of mining upon 
it for a period of 'i 1 years ; and while that agreement 
or lease, or whatever name it might be called was in 
force, the Mining on PrivaU Properly Aet, 1884, came 
int force, Dy section 4 of that Act it was provided 
that— 

" Any l&L-e or agreoment existiajou the liratday of AogUSt 
lid cEsht hundreil and eighty-four and purporting 
;ht tu iiiine in or on private luiid and niade 



give the r 

twecn the owner of such privn e tand and uuy otl 
iitay be registered aa hereinafter provided by a 



letwecn the owner of such privn e land and uuy othel* p«i 

1 a« heieinafter pro""-' ' 

poTLJes theralo or the uaignees ch«ieof. 



<if the 



Now that section applies to tli^it particular doctl- 
mmit heciiuse when that .'Vet came int<i operAtioh, ihis 
»gi'eeni:Mt or h»se purpot-iing ti>givL- the light to mine 
on private land w;is in force. Tlieu iliit tection pro- 
vides that the le.isc hiving Ix-en I'egi^tered application 
may be made for a mining lease. Application seems 
to have l>een innde for a mining lease, aud on ihe 13th 
July, 1885, the crown grant was issued td the PrintMSs 
United Mining Compmy, No Liability, for n period of 
1 1 years, giving the right to mine Subject to difffereiit 
corennntBandprovisionscontainedinit, Thecontention 
of the defendants is thai that mining lease gives them 
the right to remain On and work the property, and 
that their right |to remain there can be determined 
and only determined by the crown, and th^t by reUon 
of the Minini; on Private Property Act ISttl, no person 
but the crown can determine tlleir term or put an end 
to their right to remain to mine on ihis grotlnd, and 
they say that the crown has not det^rmihed it, and 
that tlieref ore they liave an unexpired lease; (I shotlld 
ndd thnt they have aVrtificate of titlelfor this lease,) 
so I have to determine whether any person other thiui 
the crown can take any steps 10 determine tJi« right 
of the defendant company, who are the assignees of 
this mining lease, the other deFendiintS acting under 
their authority. The certificate of title put in is 
simply a certificate which gives them the Und on 
the terms and conditions contd'ned in the mining lease 
so I need not trouble about tli<> certificate of title, I 
go to the mining lease. Now it is said that this mining 
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lease gives an estate for 11 years, and that during 
that period the owner of tliftt land has no reitiedj 
except in bo far its he fan set the crown in motion, or 
that he may possibly sue for brenchcs of the agreement 
but that is his only remedy am! thnt is stated on 
the authority of Section 9 of the ilining on Priratf, 
Property Act 1884, the hitter part of which provides 
that when the ^rei'ment is registered and a mining 
lease executed, 

" Such leaoe or agreeinent may with regard to all reaervo- 
tions coveoanta aod proviaioDS thereia contained nod all 
matters BrtBioQ ander it with regard to the righti derived 
through it of all parties claiming a right to mine on such 

ErivBte laud be eiiforued un and ^m the date of such niiuiiig 
laae in the same miuiner us if it liad been an Bgreement or 
contract made under the provisiona of this Act." 
Then it is said that s. 88 of the Act shows that the 
Attomey-Oeneral or someone on behalf of Her 
Majesty can take proceedings to 6ject where there bos 
been any breach of the provit'ions of the mininc lease. 
That section provides — 

" Id case uiy mining lease granted under the authority of 
this Actia, or is liable to be, forfeited or tlaclaired void orde- 
terinineil by any breach of covenant or coiulition or otherwise 
or in case the term thereby granted has enpired. posseaBion of 
the mines demiiied shall >ui<i may be recovered on bohnlf of 
Her Majesty In such manner as may be provided by any of 
the conditioQB of Buch mining; leane.'' 

and they say thnt that is the remedy and the only 
remedy given by the Act and consequently that the 
Crown and it only con take proceedings. On the other 
hand, section 13, and in fact, sections 10, II, 12 & lit 
of this Act are impoitant in this ixspect of the ques- 
tion, and it is not to lie lost sight of that tlte statute 
itself provides that these leases are nut to vary con- 
tracts as made between parties and in the regulations 
which are made under the statute. The 2nd regula- 
tions provides that : — 

'■ Nothing in these regulationa contained shall be applied 
Ro as to interfere (as between the parties to any lease or 
agreement existing on the first day of August one thousand 
eight hundred and eighty-f<jurl with any such loose or agree- 
ment, and subject as aforesaid all these regulations except 
the reflations nambrred seven and twenty-Gve, and except 
also so far as they relate to the ascertaining and the pitymi.nC 
of the amount of any compensstion shall extend anil' apply to 
all persons who desire to mijio on sny lands of which they 
themaelves are owners and occuplet?, and to all persons min- 
ing under any lease or aOTeement existing on the first day of 
ADKUSt one thousand eight hundred and eighty-fonr. 

Now if theconteniion of the defeudants is correct 
the provisions of the agreement between the parties 
have been seriously affected and all provisions entitling 
.a party to take possfssion for breach of covenants are 
annihilated and gone altogether. I think, however, 
that an examination of the Crown lease itself would 
show that the Crown would not be entitled to claim 
possession for breach of the covenants in the agree- 
ments. Tlie Crown lease itself says ; — 

" That in coueideration of the rent hi'reinafter reserved and 
of the covenants and provisoes hereinafter contaiueil Her 
Majesty dr.es by these preeents grant and devise unto the 
lessee kc. all those mines of gold and silver &,c, for the pur- 
pose of miniii : for work ug and winning the said gold &.c. To 
hold ihe said mine land and premises (subject nevertheless to 
such riglits iiii.trests and antliorit es ss may be lawfully Bub- 
BiBting ihirein ut the date of these presents." 

So that this grant itself in express terms provides 
that it is Dot to interfere with that agreement. Then 



oforr 



n these words :- 



of tlie agrepnient l^etwi 
enter and then there is 
foniiance so the leasees 
their lease from tlie 



" It tne ici-Bee MS executors odministratoiB or transferees 
dial! at Buy time duiiiig the said tetm fail t« use such land 
mine and premises hiiuajid' fir the purpose for which it has 
bei n demised &c. or if ami whenever there slioll be a breach of 
ornoncompliauijc with the cnveuantB and ptoviBoes herein con- 
tsined by the lessee Ac, the interest of the leasee Ac. unrler these 
presents shall cease and determine both at law and in equity 
and it shall he lawful for Her Majesty her heirs and auccessors 
or her or their agents or office re or for any baililT of Crown 
lands without any previons demand whatsoever to enter forth- 
with nnto and upon the said land lie." 

So that what a pei-son has to do is to perform the 
covenants and provisions contained in this kase and if 
lie does so then the Crown has no right to enter. It 
is true that it says that it shall not interfere with the 
a^n'ecment, l)ut it does not provide that for any breach 
en the partief the Crown msy 
no proviso securing thi'ir per- 
could disregard the terms of 
plaintiff, fiut then there is 
which would authorise the 
plaintiff to enter and the Crown could not for breach 
of that agreement determine tlie tenancy and conae 
qucntly if the contention of the defendants ivcre cor- 
rect the agreement between the plaintiff and the 
Princess United Mining Co. would not only be 
affected but the greater portion of it would be annihi- 
lated by the construction which they would give to 
the Crown grant and the construction which tlieygive ■ 
to the other portions of this Act. But in my opinion 
the remedy of either party on his agreement remains 
as before, and though it seems somewhat anomalous 
that there should be two distinct parties entitled to tarn 
the lessee out, it is no more than exists in an under- 
lease except that the lessee undir an under lease is in 
a more unfortunate position as he is liable to be turned 
out of possession not only for his own breaches but 
also for those committed by his lessor. Here the 
lessee is only liable to be turned out by one party 
under each contract ; if he breaks one set of conditions 
the owner may enforce his right of entry and if he 
breaks the other set the crown. 1 entertain very little 
doubt that, the legislature did not intend to take away 
ihe owners rights under his agreement but rather 
means to preserve the agreement and it would be idle 
to t;ilk ofprestTvingit if there is no remedy forreinfOrc- 
ing it. I am therefore of opinion that this contention 
of the defendant is not well founded. Then it is said 
that this agreement between the plaintiff and The 
Princess United Mining Co. iv not proved to harelieen 
registered under the Act. I do not know whether 
that would have been any answer. This crown lease 
can only properly have been granted if that lease had 
been registered, but whether it had been registered or 
not this lease is expressly made with that liability im- 
' upon them. Tlieir lease upon which they rely 
leaves them under an obligation to perform these 
covenants. 

The second answer was that even if this lease has 
been determined the defendants had a right to go on 
the land for the purpose of removing tenants fixtures 
The difficulty there, is defect of pi-oof they have not 
proved their title to these fixtures. Before go^g fur- 
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th«r I think I should say (by the wa;) thatitisnotdis- 
puted bstween the parties to that agreBinent, between 
din plaintHF and the Princess United Mining Company 
that the plaintiff's right of entry had accrued if the 
plaintiff had that Hghtunder the agreement, so I have 
not dealt with that ; the covenants bad been broken 
and the plaintiff had the right to enter. For the 
defendants their evidence of title etart«d with the 
evidence of a witneea who said that there had been a 
lease trtnn Owen Thomas to the Countess Mining Coni - 
pany and that this plant liad been erected by the 
Connteas Mining Company and that they had bought 
it from the GountASS Mining CompBn3- hut I am not 
satisfied with this part of the case at all. 1 do not 
doubt that some person was in some way or other told 
off to go to this building and take possession of this 
plant but how be took possession or what waa done I 
am not clear. I do not feel clear that the Countes.s 
Mining Company may not have b«en mere trespsssers 
and if that be the case they would have no tenants 
fixtures to kII. I think therefore both defences have 
failed. On the question of damages I sm disposed to 
take the evidence of the lowest aniount mentioned by 
one of the witnesses for the plaintiff which was £400. 
This is slightly more than the amount fixed by the 
defendant's witnesses. 

Judgment will be for the plaintiff for the sum of 
£400 with coeta. 

Solicitors for the plaintiff CviJibert, Hamilton 
Wynne and Co. ; solicitor for the defendants, GUI. 



IN CHAMBERS. 



OALDWBLL v. BOMALDSOH. 

Feb. 4 1892. 

RuUgoJ Supreme Court 1884 \Order XXII r. 1- 
Order XXXVI r. 37 — Alander — Papmunt into 
Court — Denial oj Liability — Innuendo — Farteulm 
of ewfmtct in rtiitigtitian o* damaget — tohere in a 
action oJ tlandKT the alleged inuendo placet a mean- 
ing an the toordt othw than thuir natural meaning 
t/ut dffeudanl may admit the ilander and pay money 
into court and may deny the innuendo — Particulars 
under Order XXX VIr. 87 are notporto/thepleadingi 
and ehould not beJiUd at tueA. 
This was an application by rammons on behalf of 
die plaintiff for an order that the defence and particu- 
lars thereunder be amended or strack oat on the 
grounds that the same tend to embarraas tiw fair trial 
of the action and that the same ar» not in oom[riiBnee 
with the Rules of the Sttprene Oour^ 0. XXII. r. 1. 
The atstonent of «bilm-1tMfaktb6foUowiDgtt»ni>— 



the defendant falsely and maliciously spoke and pub- 
lished of the plaintilT in his business as a Stock and 
Share Brokei the words following "I'll stop \ow 
issuing valueless cheques. I'll bring a policeman and 
have foa arrested for this " and also (addi-essing cer- 
tain by-standers and displaying a cheque) " Look here 
he robbed me of this money, here is his dishonored 
cheque " meaning liy the said words that the plaintiff 
had been guilty of fraudulent arid dishonest practices 
in his business as a Stock and Stare Broker and that 
the plaintiff had been j^uilty of the indictable oftencn 
of obtaining money from him the defendant by false 
pretences and was liable to arrest, imprisonnient, and 
punishment for the same. The defence was as follows ; 
1. The defendant denies that be meant by the words 
complained of the meaning or any of the meanings 
alleged in the innuendoes contained in tJie statement 
of claim. 2. Aa to tbe wordn complained of without 
the alleged meanings the defendant brin^ £10 into 
court and says that the same is sutHctent to satisfy 
the plaintiff's claim. 

With this defencA and »n the same piece of paper 
particulars were delivered pursuant to Order XXX Vf. 
r. 37. 

Mr. fink in support of the summons. Tbe defence is 
a denial of liability and the defendant is not allowed 
with such a defence in an action for slander to pay 
money inio court. It is against the express provisions 
of O. XXII. r. 1. If the words have only the one 
meaning the innuendo is surplusage and if the 
defendant bod objected thereto he should have mbved 
to have them struck out. 

Counsel referred to Msmihg v. Dollar (23 Q. B. D. 3 
88.) 

Mr. Isaacs to oppose. The fact thst tbe innuendo is 
put in show that the wordt do not naturally b<»r the 
meAuing sought to !« placed upon them. The defence 
admits the speaking of the words without the alleged 
meaning and pays £10 into court ; that does net 
amount to a denial of liability. The particulars 
annexed under O. XXXVf. r. 37 are not part of the 
pleoitings and wen> never intended to be so. 

HigHoKoaaaid — With regard to the particulars de- 
livered I have uo doubt at all that they are not part of 
the pleading; it is merely a notice which haste lie given 
by the defendant in order to enable him to give certnin 
evidence at the trial. Ah to the other point I was a ' 
Utile troubled as to whether the innuendo set outdoes 
not set out the only possil'le moaning the words could 
hear but I think now that the innuendo does carry 
it beyond the natural meaning. There is no defence 
to the slander. The defendant admits the slander hnt 
says ihat the»ords do not carry the slanderous mean- 
ing which the plaintiff seeks to put upon (hem The 
plaintiff should bo careful not te file the notice of par- 
ticutorsas part of the pleadings. 1 dismiss the sum mcms 
wiUi £3 3b. Od. coats and certify for oonnsel. Sum- 
mons dismisaed. 

SoKoitors for plaintiff, Fink, Sett, and P. D. PMUipt; 
flslteitor for defeodant, / Ai Imaet. 
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QlLCHBISr V, QlLCRRIBT. 

Deo. 9, 16 1891. 

Marria>/e Act IS&O {21^0. 1166) « 87. 96— a/imonj/^ 
aUachment — The court has poumr to grant an attach' 
menl againal a huabatui/nr non-payment of arrears 
of an tKiituily included in an wder abtoUUe for 
divorce^ DefecU in an vrjitr iw' appenled/rom in a 
matter iu wAieh the court hat jurisiliclion cannot 
lie relied on aa an annoer to a proceeding to enforce 

Motion for attacliinent. 

Tbia was a motion for attachment of the respondent 
iu a suit for divorce, for contempt for non-compliance 
with an onlor clat«d October bth 1891, making ab- 
solute a decree niai dissolving a m.irriage. The decree 
absolute contained an order for pnymeiit by the re- 
spondent to the petitioner on and after the date thereof 
at the office of the petil ioiier's proctor of permanent 
alimony at the rate of 4*8 per lunar month for the 
support of the petitioner and £4 per luuar month for 
support of respondent's child, such sums to he com- 
puted and payable from the 8th day of September, 
1891, the date when the decree tun could be made 
absolute. 

Dr. MaJden iu support of the motion. 

2fr Ctitsento Of [lOan. —Tliem are several objectioUB to 
this order which should l>e taken by way of preliminary 
olijections. An ordt'r for attachment cannot be made 
Tor non-p>iyment of money after a final older has been 
made. This order is a fin.i1 order inaxtnuch as it pro- 
vides for thi^ maiutenauce of the child and such a pro- 
vUioucim only b« made ill a Knal order. The order 
is biid as it does not fix nuy time for the payment of 
the miiney, it diiex-ts the money to be paid " at the 
rote iif" 80 much |«;r month but does not order it to 
le pitid )>e.r month and does not fix the day of payment. 
k is paiiible " per lunar month " and the Act directs 
tluit it is to be payable " [ler calendar month." The 
Court had no jurisdiction to make an order in this 
form dii«ctinK payment of money simply the order 
sliould have been to secure to the wife a gross or 
nnnual sum of money. Medway v. Medvxty (7 P.D. 
123) Counst'l also cited De Loiay b. De Loety (15 
P.D. 115), 

Madden. — The case of De Lin«y v, De Lossy is in 
direct opposition to thj decision of this Court in 
Stephen v. Slepti^n (unreported). 

The mode of payment is sufficiently definite and the 
ol-jection is not open now, while the order stands, the 
respondent if dissatisfied with the order should have 
appealed. 

UiB Honor said. — I will consider the mater. 

£liH HoNOB on a subsequent day rend the following 
judgment. — Motion Forattachmenl of the respondent 
for contempt for non-compliance v itii an order dnted 
Oct. Gth, 1891, making aUolute a decree 
dissolving a marriage by reason of the adultery of 
the respondent coupled with cruelty. The decree ab- 



solute oontained an order for payment by the respond- 
ent to the petitioner, on andafter the ilate thereof at the 
officeof the petitioner's proctorof permanent alimony at 
the rate of £& per lunar month for the support of the 
petitioner, and £4 per lunar month for tlie support of 
respondeot's child, such sums of alimony to be com- 
puted Bud payable from the 8th dny of September, 
1891, the date when the decree nw« ooold be made 
absolute. This order is made under the joint authoi- 
ity of sections 87 and 96 of the Marriage Act 1890. 
Tarious preliminary objections were taken to the 
motion. it was contended that the court has no 
power to issue attachment tor breach of ao order for 
permanent alimony. la the oaae ol DeLotay v. DeLosey 
15F.D, lis which was dted in support of this objec- 
tion. Butt, J. held that the court had no pover to 
grant an attacbment against a hustmnd for non-pay- 
ment of arrears of an annuity due under an order to 
pay permanent alimony incliided in nn order absolute 
for divoroe. The full oourt in Stephen v. Stephen 
did not concur in this view and granted an 
order to attach the husband where tlie order for pay- 
ment of alimony had been made by consent. If the 
objection were allowed to prevail the proper 
and perhaps the only effectual tnenoa of enforc- 
ing an essential part of the final decree would 
be taken away in every case where an order for pay- 
ment of and not for securing penoanent alimony, hod 
been made and wi^ not appealed from. I oven^le this 
objection. It »'.iR further objected that the court has - 
na jurisdiction under Seolion 87 to make an order 
like the present for the payment of money only, and 
that the order should have been one to secure the wife 
a gross or an annual simi of money. The case of 
Medway v. Medway 7 P.D. 122 which seems to favor 
tliJB view was a cose decided on appeal. Sut it wss 
pointed out iu St^>hen v. Stephen that the form 
of the order was condemned in that case ; t^hat 
the jurisdiction of the court over the subject matter 
was not disputed, but that the order was held to be 
wrong because it directed payment, not security, as 
allowed by Section 87. In the present case the 
decree hfls not been appealed from and the objection 
cannot prevail ou an application for attachment. It 
has been also contended that the decree is bad for not 
fixing the duration and dates of payment and because 
it names lunar instead of calendar months. The 
duration of payment is sufficiently indicated, in my 
opinion, by the ase of the terms " permanent alimony" 
to be limited in the cose of the petitioner to 
the joint lives of the petitioner and respondent 
The intended periods of payments appear, though not 
very clearly, to be on the first day of every lunar 
month, beginning with September 8th 1891. No 
reason has been assigned why the oourt should not, if 
it thought fit, order payment to be made by the lunar 
month instead of by tlie calendar month. These last 
two objections, however, are not open to tlie respon- 
dent on the present motion, though they might have 
been taken on appeal from the decree. Defects in an 
order not appealed from in a matter in which the 
conrt has jurisdiction cannot be relied on qg |U) answer 
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to a proceeding to enforce ati order. 1 tlierefore dis- 
allow 1,11 the preliminary objpctions. I have otrt^ady 
intimated that in tny opinion no anawer has been 
made bv the respondent on th^ merits oF the motion. 
The motion will be granted, with costs to be taxed and 
paid bj the respondent to the petitioner's proctor. 
The order for attnchnient will not issue if within two 
clear days from this date the respondent pay to ttie 
petitioner's proctor the full amount of alimony in 

Soltcitora for petitioner, Gaumatt and Wallace; 
solicitor for respondent, W. H. l'eer». 

IN CHAMBERS. 

(Oorain a'Beckett, J.) 

HUHBKBfiTONE AND AnOB. V. MiNCHIN. 

18th Dec, and 8th Feby. 
BiiUiuf Supretne Court \^&^ Order III r. 6— Order 
XIV r. 1 — PromtMory jiote — interest — special in- 
dorsement — a claim in a u)ril 'or intireat on a pro- 
missory rtoU does not deprive the platntijff of the 
henefil a uf a ipecially indorsed W7-it; and therefore 
Uie plainti_ff can apply Jot judgment under Order 
XIV r.\. 

Application on behalf of the plaintitT for leav^ to 
sign final judgment under Order XIV. r. 1. 
Tho writ was indorsed as follows : — 

Statement uf Claim, 
ll>e ploiotiA claim is against the defaadant as maker of a 
prflmisaory note for £36 10s. M. duted (lie Sth day of March, 
1890, payabi^ niit months after dnte in favor of Ihe plainliffa ; 
and as malmr of a promiBSory note for £B4 11b 6d <t.itral the 
15r.li d Ly of An^t, ltJ90, pajabla three montbs after date in 
faviir of the plaiiitiOB and i f which two promissory notes the 
plaintiffs are tho holders. 



Particulars, 



d. 



Principal sum due on the first abave-mentioned 

promissory iiot« ... ... 36 10 6 

Principal sum due on the second above-mentioned 

promissory note ... ... ... fi4 1 1 6 



Interest ' 



6 1 7 



AmoDiitdue £62 15 9 

Mr. PiQotl in support. 

Ht. Anderson to ojijio^. There is a preliiniuHry 
objection. The action is brought on n promissory 
note and interest is also clainiod ; tliis claim for 
interestisin the nature of damages and is therefore 
not the subject for special indorsement. Hood -I. 
in Coane v. ThoniHs Bent Land ('ompnny 12 A.L.T. 
16'J has tii'cide.d that a claim for interest in an action 
for work and tabor done and for njoney paid is in the 
nature of damages and not tho subject of specinl in 



dorsement. In Rodney v. Lucns 10 Ex. 667, the 
court decided that, in all cases, except thou on bills 
of exchaugo and promissory notes ; if the plaiutiff by 
his indorsement claimed interest where it was not due 
on a contract express or implied and signed judgment 
on default of appearance the judgment would be set 
aside. The interest there was only allowed because it 
was the practice of the court. In Webster v. British 
Empire Mutual Life Assurance Company, 15 Ch. D. 
169, Cotton L.J. at^pp. 175 17fi lays it down that 
interest on a promissory note is in the nature of 
damages and must go to the jury to assess the amount 
8ec. 58 of the "Instruments Act 1890 also provides 
that interest may be allowed as liquidated damages 
but may be withheld wholly or in part. The power 
to give or withhold clearly shows that the interest is 
not part of the debt and therefore must be damages. 

Mr. Pigott. By sec. 207 of the "Instruments Act 
1890, interest, if the rate be not agreed upon is 8%, 
sec. 58 allows interest as the measure of damages, 
and as liquidated damages. This brings the claim 
for interest within order III r. 6 , Interest properly 
(1)0 subji'Ct of special initorBement, and therefore 
recoverable under Order XIV, usually arises by 
express contract ; it is also sometimes given by \mr- 
ticular statut^is, e.g., the Bills of Exchange Act 1883 
(45 &. 46 Vict. c. 61 ss, i. (3), 07 ... . Unless 
expressly mode payable on the face of the instroment, 
interest on a bill of exchange or promisHOry note can 
only be claimed by way of damages (exp. Charmau, 
W.N. (87)184), but those damages are by the Act of 
I8!i2, to Ik; deemed liquidated damages (s. 57 {2) (b), 
and ns such fall within the wording of rule S (Order 
VI). See The Annual Practice 1S!I0, 1891 p. 203. 
Intttrest is also included in the forms given in App. 
c. sec. IV. NoH. 3, 4, 5, it 7. Reference was slso 
mnde to Chalmers on bills of exchange 4th ed. p. 191. 

Ills Honor said I will consider the matter. 

His Honor on a subsequent day read the following 
judgment : — An application for summary judgment 
under order XIV. in an action on promissory notes. 
It is objected that the writ cannot be regarded as 
specially endorsed, lic^ause it concludes ; — " The 
plaintiffs also claim interest on £56 14s. 2d., being 
the balance due on the said promissory notes at the 
rate of £8 per centum per annum from the date hereof 
to the date of signing judgment by virtue of the pro- 
visions of the Instnimenta Act 1890, by virtue of 
which also tlie interest above stated is claimed." It 
appeJirs that a claim of this character b usual, and 
does not deprive the claimant of the benefits of special 
endoraeiuent, nndj following what 1 believe to be tJie 
practice on the subjcL't, I treat this writ as specially 
endorsed. An affidavit in answer makes out a case 
lor counter claim to some extent connected with the 
claim sued on. I order judgment to be entered for the 
acmiunt of tbe claim and costs, but execution not to 
issue until the counter claim has been disposed of. I 
give the plaintiff X3 3s. costs of the summons, defen- 
dant to abide his own costs. Certify for counsel. 

Solicitors for plaintiHs, Smith, Smtnerton and 
Johnson ; for defendant, Turner aitd Sam. 
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Before Hood, J. 

Gill v. Mbtrofolitah Bank Limited. 

■ — 29th December. 

Ruies (^ Sv/preme CoMr(1884 Orcfei* XIV r. 1— uoco- 

lion — In vacation a judge hoe no power to entertatn 

an application for final judgment under Order 

XlVr. 1. 

ApplicatioD on behalf of tiieptaiutifftoleaTelosign 
final judgment under Order .\.IV. r. 1. A prpliioinarv 
objection was taken that such an application could not 
he mode in vacation uiileut by consent. 

HiB HoNOB said : — I think the matter is too clear 
forargument I think I ought to hnve power to enter- 
tain an application of tliis nature but nevertheless I 
think such an application is clearly not within the 
roles; By Onler LXIV. r. 6* of the rules of 1884 it 
was provided that certain business could be taken in 
vacation ; then in 1886 that rule was repealed and the 
power of a judge in vocation to hear matters was ex- 
tended to certain other cases over which he had no 
power under the old rules. The new rule, however, is 
silent aa to i(|iplicationB under Order XIV. r. 1. I 
therefore think I have no power to hear an application 
for final judgment in vacation and will udjourn the 
Bummons until Ist February 1892. 

Solicitors for plainliOT Yencken and Shuter ; for de- 
fendants MalUton England and Stmoart. 



Hugo v. Hcgo. 

26th February. 

Marriage Act 1890 (No. 1166) «ec. Ill— a imje Aa« ic 

aatitfy the Court Uutt ske has not ntgicient bepanUc 

««taU to bring /temelf within t/ie proviniuns oj gee. HI. 

Application underset'. Ill of the Marriage Act 1890 
on behalf of the petitioner in a divorci^ suit for an ord^-r 
that her husband the respondent should be ordered tii 
pay into Court a sum of money sufficient to enuble her 
to have the merits of her case investigated by a proctor. 

Mr. Forlonge in support. 

Mr Walker to oppose. 

Hi8 Honor said : — It has been contended on behalf 
of the respondent that sec. Ill only appliwj wlmre it 
appears that the wife has not sufficient separate estiite 
to have the niorits of her case investigated l.y a proctor. 
If this contention, however, wern correct and it was 
shown that the wife wns possessed of a small sum of 
money sufficient for this purpose (aay £o) she could 
not take advantage of tJiis section and might have to 
bear the whole costs of the suit, and this in my opinion 
was not the intention of the legislature. Under this 
section the case of the husband always being wciilthy 
seems to be contemplated ; but at the same tiaii> the 
wife has to satisfy the Oourt that she has not sufficient 
separate eotate to bring her within the section. The 



petitioner in the present case hits not so satisfied me 
and I therefore refuse to make the order sought. 

Proctors for petitioner Kane ; for respondent Smart 
and Walker. 



(Coram Hood, J.) 



Id THK Will or Pixbok. 

26th Feb. 

Ad7ninietralionandProbaU AetimHiNo. 1060) we. 
23 — Trial by jurjf — /( lies on the applicant to tSow 
by affidaoU that there ie a question of fact Jit to be 
tried by a jury— The mere aieertion that the 
mental capacity of the lettalor vnll be-indispute does 
' not neceimarily constitute sueJi a fU ca»e — Semble — 
/( t* for the judge at the trial to order that the 
matter sliould be Iteard before a jury if he think At. 
A.pplication on behalf of the caveators under Sec. 
2^ of the Administration and Probate Act 1890, that 
the question of fact as to whether the testator was of 
sound testamentary capacity at the time of the execu- 
tion of the will, should be tried by a Judge sitting 
with a jury. 

Mr. Coldham in support. — ^There is a question of 
fact involved in this matter as to whether the testator 
was of sound mind at the date of the execution of the 
will. This should be determined by a jury. 

Mr. T(^p, for the executors, to oppose. — No ques- 
tion of fact has as yet arisen. This question can only 
arise at the trial, iiud then it is lor the judge, if he 
think fit, to direct a jury that the question of fact be 
tried by a jury. 

His Honor said. — I think there are two reasons 
for refusing this application. In the first place Sec. 
23 provides that trie Court may, if it thvnkfU, cause 
the question of fact to be tried by a jury. Zt lies on 
the applicant to show by affidavit that there is a ques- 
tion of fiict fit to be tried by a jury. In tiro present 
case the applicants merely say that there has been a 
caveat lodged, and that the testamentary capacity of 
the testator will bi' in dispute, and thst ther^ore this 
is a fit case to be tried by a jurj'. If that contention 
be correct then in every cause where a will is attacked 
on the ground of mental incapacity the matter must 
go to a juiy if either party ask* for a jury. I do not 
think that the mi^re assertion that the mental capacity 
of the testator will be in dispute necessarily constitat^ 
a fit cause that that question of Fact should be tried by 
a jury. I therefore refuse the application. Although 
it b not necessary tor my decision I think in ^e 
second place that wn examination of the arrangement 
of the sections 20 to 23 inclusive be'^rs out the argu- 
ment of Mr. Topp, via. : — that the provisions of sec. 
23 are intended for the assistance of the judge at the 
trial in case he should desire the assistance of a jury 
to try any question of fact. Sec. 20 deals with the 
service of the order nm. Sec. 21 provides that if the 
cave.ttor does not appear on the return day the order 
nist may be made absolute upon an affidavit of service. 
Sec. 22 that on the heariDg the parties may verify 
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their respective cases by affidavit. Then sec. 23 pro- 
vides that where »ny questioD of fact arises then the 
Court 11M7 oanse the same to be tried by n jury. From 
this I think it is evident that it was iiit«nded that it 
is lor a judge at the trial to order a jury if he think 
fit. Although I think that this is the correct interpre- 
tation to put OD these sectiooB I must not be taken as 
deciding the present cnse upon that interpretation. I 
refuse the application. Costs to be in the cause. I 
certify for counsel. 

Proctors for caveators Motile and Seddon ; for the 
executors BraJiam and rirani. 



PRACnCE COURT. 

{Befor« Hood J.) 

Is BB FRiiTK Bell. 

Marine Act 1890 iJfo. 1166) g«. 177, 183 (2)—Evi- 
denet: Act \ii9Q i/fo. 1088) aeo. 63 cerliorari—Str- 
vieeoj a cops of the anawert and 0/ the jvdgment 0/ 
the eouTt it a mgioient eon^liance toUh the provi- 
tioTuofaee. 177 — »ec. I83giv«slhe court povxr to 
_fi,nd a peraon j/uiUy of grow miHcondud — An inves- 
tigation by the court doe» not come imtAm Uie pro- 
vitiong of the Evidence Ai^ 1890 and therefore l/te 
peraon chargtd w a competent u,itneaa in hia oam 
behalf — v,h«n certiorari will be gra/nltd. 
Rule «wi for a writ of certiorari to bring up the 
proceediugs of the Mariue Conrt in oonneotion with 
the eu^nsion by that Court of the certificate of 
. Captain Frank Bell for a period of nine months. 
Mr. Atilchell moved the rule absolute. 
Mr. Box and Mr, WoinaraM showed cause. 
U18 UoNOB said I will consider the matter. 
HiB HoNOB on a subsequent dny read the following 
judgment :~Ia the month of October last the Court 
of Marine Inquiry held a formal investigation, under 
the provisions of the Unrine Act 1890, into a charge 
of misconduct that had been preferred against Frank 
Bell, formerly master of the ss. Gambier. The find- 
ing of the Court was that the charge had been sus- 
tained, and that the misconduct amounted to gross 
misoondnct, and Mr. Bell's certificate was suspended 
for nine months, and he was 01-dered to pay coste. 
Subsequentiy an order wim was obtained by Mr. Bell 
calling upon the said Court and the members thereof 
to show cause why a writ of certiorari should not 
iiaoe to remove their detormination into this court 
with a view of quashing the same. There are four 
grounds set out in the order titm, but the firet was 
abandoned at the argument. The others were as 
follows : — 

(2) " That no copy of the report, nor of the preliniiniiry 
inquiry, nor of the atawinrat oftke cmo, upon which the Mid 
fonnKl uveetigatlou into the uid alleged chftroe wm ordered 
was furnished to the uid Frank BeU, within the meaning of 
•ectloo 177 of the Marhie Act 1890. The dooumont served 
upon him porporUng b> be a oopy of the 'report' withhi the 



,ving been merely diieuted to he held for the pnr- 
pose of making an inijulry into a charge of miwjonduct in the 
uavigatioD of the ss. Uambiur against the said Frank BeU, 
that there waanc jurisdiction in the said Marine Court to 
Und the said Frank B«ll guilty of 'groaa migcoadact' within 
the meaning of section liS (2) A of the said Marine Act 
ISQO, aud that the mere default in navigation oould not be 
' gross miscondnut' within the moaning □? the said section." 
(4.) " That the said Marine CouH rofosed to allow the said 
Frank Bell to I>s sworn as a witness and give evidence, as a 
Bwom witness on hia own behalf." 

The second ground is founded upon section 177 of the 
Marine Act 1890, which provides th%t no certificate 
shall be cancelled or suspended unless a copy of the 
report, or of the preliminary inquiry, or a statement 
of the case upon which the formal investigation Ia 
ordered, has been furnished to the owner of the certi- 
ficate before the commenoemeiit of the formal tnveeti- 
gatiun. The facts lire that in September, 18»], an 
investigation was held into the circumstances attend- 
ing the collision between the steamship Basby and the 
SB. Oariibier, at which Mr. Bell was present as a 
witness, and to which he was a party, and »t the 
investijjatioo the representative of the Marine Board, 
in accordance with the rules, stated the questions 
upon which the opinion of the Court of Marine Inquiry 
wns desired, and these questions were fully answered. 
A copy of these answers, and of the judgment of the 
Court, was served upon Mr. lietl, and it is contended 
on his )>eha]f that this is not a. oompliani^ with the 
statute. Bat whatever the original of this document 
may \m called, it was the foundation of the case against 
Mr. Bell, and was all that was before the board when 
the iuveatigation was ordered. And if a copy of part 
of the notes of evidence given at an inquest bo 
sufficient (Exp. Fergtieon, L.11. 6, Q.B., at p. 'i&l), 1 
fail to see why this copy of the judgment aud answers 
was not a compliance with section 177. The object 
of the section is to give the accused person notice of 
the charge about to be preferred against him, and 
this the document in question amply does, I think 
therefore, that this objection cannot be sustained. 
The third objection also in my opinion fails, as the 
finding of the Court seems t« me to be directly covered 
by section 183 of the Marine Act. By that section, 
as I read it, the Court of Marine Inquiry is authorised 
to hold formal investigations into charges of miscon- 
duot, and then, if the misconduct is of a gross nature, 
the certificate may be cancelled or suspended. This, 
I think, clearly gives the Court power to find a person 
guilty of gross misconduct, and default in navigatioQ 
might or might not be gross misconduct according to 
the evidence. There then remains the fourth ground. 
It appears tliat during the hearing of the case " the 
evidence of the said Frank Bell ivas t«ndered on his 
own behalf and aa evidence which should bo taken, 
but the said Court refused to allow the said Frank 
Bell to be sworn," but "a statement was then made 
by the said Frank Bell, and such statement was token 
down and suliacrihed by him," It is now contended 
that tlie Marine Court was wrong in refusing to allow 
Mr. Bell to l)e sworr.. With this argument I am 
inclined to agree, because my present impression ia 
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that this case is not covered hy section ^3 of the Evi- 
dence Act 1890, and thfit therefore Mr. Bell would 
have been a competent witness. But it was conceded 
in argument that thi»i onler iiu^ht not to be made 
absolute if, upon the retufn of tlie writ of certiorari, 
the proceedings would not be qu'ished, and themfore, 
assuming that this objection ia vnlid, it becomes neces- 
sary to consider how fii- it afiords any ground for 
quashing proceedings upon certiorari the proceedings 
themselves being reguliki- upon their face and the ob- 
jection only appearing by affidavit. As there ia no 
statutory provision pn- venting the removal by 
certiorari of the decisions of this Marine Court, Mr. 
Bell has his common law rights^that is the right of 
every suitor to appeal to this Oourt to keep the Court 
of inferior jurisdiction within the limits of its author- 
ity, (See re S«.lHvnn, 22 LR., Jr., Q.B., 119.) But 
it is a general rule that this Court will not on 
MTliorari notice oDJections (except for want of juris- 
diction) raised upon affidavit and not appearing on 
the face of the proceedinf!s( 5t(>n« 118 Reg. v. Cam- 
bridge»hire, 4 Ad. and £1. HI) for a certiorari does 
not go lo try the merits of the question, but to see 
whether the limited jurisdiction has exceeded its 
bounds. (Reg. v. MorUy, 2 Burr, 1,042.) And where 
the legialaturo has trusted the original ,(or it n^ay be, 
OS here, the final) jurisdiction on the merits to the 
Court below all that this Court can do ia to see that 
the case was one within the jnriadiction, and that thi 
proceedings on the Face of them ure regular and ao 
cording to law {Reg. v. Bolton ] Q.B., 166). The 
objection, thofefore, if raised on nIGdavit, must go to 
thn jurisdiction. Mere error or mist.ifce will not be 
sufficient. Thus misdirection is no ground for cer- 
tit/rari {Reg. v. Christian) 12 LJ. M.O. 2fi ; R^sg. v. 
Ingham, 5 B. and fl. 257 ; Rig. v. Slfward, 9 Q.B.D. 
at p. 748) ; nor is the fact that a coroner has received 
unsworn atateraentii {Rug. v. Ingham.) There must 
be something disclosed that destroys the power of the 
inferior Court to mako the order complained of before 
this Court will interfere on certiorari. And ns 
only effect of the statutory privative provisions with 
respi'ct to ceifiomri is to prevent objootiiina to technical 
defects appearing on the face 6i the proceedings (Reg. 
V. Chanbrell, L.R., 10 Q.B., iit p. 689), leaving 
aiitouched the power of this Court to interfere 
cases of manifest want of jurisdiction or nuiiiife 
fraud, it follows that wiiere Mrtiorori is not taki 
awaj by statute and where llie proceedings a 
regular on their face, the power of this Court only 
extends to asrertnining whether the tribunal had juris- 
diction assuming the facts alleged in the information 
to lie true (Ri-g. v. Jlolton.) In the present case Mr. 
Boil was heard in his defence through his solicitor, 
and made his statement ; the Court was a competent 
tribunal having jurisdiction over the subject matter 
of the inquiry ; all conditions precedent had in 
Optoion lieen complied with ; mid no facts were proved 
during the bearing that could prevent the Court from 
making,|iipon aufhcient evidence, the order which it did 
niike, so there was therefore no want of jurisdiction 
upon which to found certiorari. Cohnial Bank 



WTiUan, L.R. 4., P.O. 417.) The refusal toswearMr. 
Bell as a witneea whs 90 more, in my opinion, than an 
error or mistake, and, as has been frequently poinl«d 
an error or mistake ioen not necessarily 
take away jurisdiction. An therefore I think none of 
the grounds of this order have b«en sustained it wil' 
be diachargeil with coats. I have not formed any 
definite opinion upon the other point raised in opposi- 
tion to this order, viz., that it is a matter of discretion 
with this Court to issue certiorari, but if there ia any 
disci-etion I would not exereise it in Mr. Bell's favour 
inasmuch as the objections raised, even if weil founded 
do not show that Mr. Bell has or coald have suffered 
the slightest injustice from them. 

Before Hood, J. 



EXPABTB MiLLBB AND ObAT. 

19th, 24th, Feby. 

Statrtpa Act 1890 {Ho. 1140) u. 70, 71, 93, 97— »t- 

trant/er — gtamp tfuly — a rciramMftir by a paTchater 

to a vendor o» fhejailw-e of the pureliassr to complete 

his pwehtue ia not liable lo stamp duly. 

Case stated liy the comptroller of staiupe for tke 
opinion of the Supreme Court under sec. 71 of the 
fltamp$Aet 1890. 

The facts appear sufficiently from the judgment. 

Mt. MxteheUior Miller and Gray. 

Mr. Box for the comptroller of stamps. 

His Honor snid — T will consider the matter. 

His Hunob on a subsequent day rend the fatlowing 
judgment — By a contract made in April 1888 •lames 
Miller and Alexander Orsy sold certain lands in South 
Melboame to the Investment Coy. of Victoria Limited 
for £100,000. In pBrsuanoe of this contract about 
£20,000 of the purehue money was paid and t)ie Iwid 
was transferred to the purchasers, who thereupon 
mortgaged the property to the vendors to secure the 
due payment of the balance. In Sept. 1891 a deed 
was execnted between the vendors and the purchasers 
by which (after i^iting that £78,000 of the purchase 
money remained unpaid and that the Company was 
desirous of not pro(»eding further) the parties agreed, 
that the contract should be cancelled and put an end 
to, upon the terms, that the vendora should retain all 
moneys paid, and that the company should exi-cnt«^l 
docamenta necessary to revest the land in the vendors. 
In pursuance of this agreement and to g>ve effect 
thereto the compsny re-transferred the properly to 
Miller and Cray on the 3rd September 1891 or in 
other words the purchasers forfeited all moneys p*td, 
the contract was cancelled and the property restored 
to its original owners. Upon this the Collector of 
Imposts or Comptroller of Stamps was requested 
by Miller and Grny to express hi? opinion under tl»e 
70th set. of the SUan^v Act 1890 as to whetht^r any, 
and if nny, what amount of duty was chargeable on 
the ro-transfer. The colli-ctor thereupon expressed his 
opii.ion to the effect that inasmuch aa the prt^rty 
transferred was in satisfaction of debt dun vj the 
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company to Miller and Graj the trnn^For was charge' 
able with duty under sec. !i7. Miller and Gray being 
disBatiaGed with this opinion a case haa been stated 
uDder Sec. 71 by way of nppeal to this Couit. By the 
SlampaAet&n mlvahremdntyisch&Tgenhieon a 'con- 
veyance or transfer on sale of any real property" and by 
aecSStbisexpression is defined asincludiu^ everj instru- 
ment, whereby, any property upon the sale thereof, is 
legally or equitably transferred to, or vested in, the 
purchaser. By sec. 97 it ia enacted that when nny 
property is conveyed to any person in consideration, 
wholly, or in part, of any debt due to him, euch debt 
is to be deemed the whole or part (as the case may be) 
of the consideration in respect whereof the cnnveyancd 
ia chargeable with ad valorem duty. For the collec- 
tor's view !t was first argued that sec. 97 covers this 
case and itself imposes a duty on this trnnsfer. With 
this contention 1 do not agree. Sec. 97 in my opinion 
is merely in aid of the general power of taxation, by 
affording n mode of estimating the duty in cases of 
executed considerations. It does noi; of itself create 
nny obligation to pay duty. It presupposes a docu< 
ment liable to duty and then directs how that duty is 
to be ascertained viz. :■ — by including the amount of 
the past debt in the consideration upon which the 
€td valorem duty is assessed. The main argument, 
however, turned upon the contention that this dealing 
with the land was a " sale " within the meaning of 
sec. 93. The retransfer of the land was clearly a 
passing of the property for a valuable ci>nHide ration 
and if the word "sale " is to have thisextondod mean- 
ing the document wasliable to liutv. But in constru- 
ing an Act of Parliament the words should, as a rule, 
be interpreted according to their ordinary sense. (CuU 
v.AuatinTj.R. 7C.P. at p. 234)and taxes or chaises on 
the subject should beimpoaedin clear and unambiguous 
language {CommUsioners of Seveiiue v. Angus 23 
Q.B.D. at p. 589). Taking therefore the common 
meaning of the words, is this case plainly within the 
Statute 1 The answer to this depends greatly upon 
the meaning to be given to the word " gale." Every 
sale includes (1) an agreement or a bargain, (2) the 
payment of the price and (3) the delivery or the con- 
veyance of the property. In its ordinary meaning 
" sale " implies a transfer of the property in a thing for 
a price tn money and is so distinguished from 
" exchange " or " barter " (Btiryamin on Sales 1) and 
in common parlnnce a seller disposes of his lands nt an 
adequate price which the purchasei pays (Denn v. 
Diamond i B and G at p. 245.) The contention that 
the word " aolo " infers a price in money in sec. 93 of 
the Stamps Act rraeivcs support, not onl; from the 
fact that such is the natural meaning, but also from 
looking at sees. 95. 96, and 97 of that Act. By these 
sees, the legisUture has provided for cases of sales 
where the consideration is not the payment of money 
in the ordinaiy sense and those spcs. would be unneces- 
sary if_tho exti'uded meaning argued for on behalf of 
the Collector of ImpoPta were correcl and it is also to 
be noticed thai sec. 78 of the Hnglisb Acf 33 and 34 
Vic. c. 97 whicli imj-os^s a duty upon conveyances 
other than those on sale or mortgage has not been 



enacfed in Victoria. I think, therefore, that " sale," 
in sec. 93 of the Stamps Act meiins a sale for money. 
This disposes of the more extended argument for the 
respondent but it does not determine the matter, for 
it leaves untouched the point, as to this case Ijeing a 
sale for a past consideration within sec. 97, But in my 
opinion before sec. 97 ciin apply there must have been 
a sale of property so as to cause the duty to attach, 
and the real question is was this a " sale of any real 
property." To determine this matter it ia not suffi- 
cient to look only at the form into which the parties 
have thrown their dealings for in order to decide 
^thether duty is payable or not the substantial matter 
of the agreement is alone to be looked to (Christie v. 
Commissioners of Rnvenue, L.K., 2 Ex. 60 ; Jamieaon 
V. Ren'wick,\l V.L.R. 124.) Now the substance of 
the transaction between the parties here was not the 
sale or re-^ale of this property. The bargain or agree- 
ment was not in substance about the sale of anything 
but aliout the cancellation of the original contract. 
That cancellation involved no doubt, the return of the 
property ^nd the giving up of a past debt but the 
transfer of the property was not maile by reason of 
any sale but was incidental to the cancellation and I 
cannot think that the land was sold or re-sold or that 
Miller and Gray can reasonably be called purchasers 
thereof. It is said that this view leads to an evasion 
of the Act. I do not think it docs for I do not think 
that an Act of Parliament can be evaded in the sense 
suggested. I prefer to say that the case is not within 
the Act and that therefore the document is not liable 
to duty. This being my opinion I accordingly detor- 
: that the assessment was wrong and I order that 
the f-omptroller of Stamps repay to the appellants the 
amount of duty paid by them together with the costs 
curred by them in relation to this appeal. 
Solicitors, for Miller and Graj', Smtth, EmmerUm, & 
•hnson ; for the Comptroller, the Crown Solicitor. 

Before Hood J. 

In RE Aqnrs Harlbt. 

. 23rd February. 

Certiorari — Coroner's Court — TIte Supreme Court has 
power to grant certiorari v:her« irrtgvlaritiet appear 
on thejace of proeendings of a Coroner's Court. 
Rule nisi for a writ of certiorari directed to the 
Acting City Coroner calling upon him to show causn 
why the finding of the jury on the inquest of Agnes 
Harler should not be quashed on the ground that it 
was inconsistent and bad on the face of it. 
ThH finding of the jury was as follows — 
" We find that the deceased, Agnes Barley, died on the eth 
January, from h^morrhiu^e nndcnllapw, duepmrtly to Iota of 
blood and partly to the difficulty in deliverins her. We ex<Hi- 
erate the other medical men, but we find Dr Fi nwick gailtv of 
nfgleut in leaving the deceaaed between the houra of 12 and 3; 
'' \t wa do not lind him guilty of niunalaughter." 
Mr. Mnlkn moved the rule abaoluto. 
jl/r. Box -iliewed cau^e. The grounds of the order 

(1.) That the finding of the jury was irregulaF, de- 
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fectiveandincon.IuaiveaDd theiaquisitionisbaii inlaw 
on tlie face of it, and (2) that there wus no evidence of 
neglect on the part of Dr. Fenwick to go to the jury. 
The finding is that the vfoiuru died partly fi-oai loss of 
blood and partly from difficulty in delivering her. The 
rest IB surplusage and is a matter for auipndnient and 
does not make the finding liad. If the rule were now 
up the finding would not he quashed on the ground 
that it was good ia part and bad in part. He referred 
to Jarvii on Coroners .ith Ed. pp. 41, 91; Comber on 
Coroners p, 386 ; and Sewell'a Coroner 3rd lid. [i[). 
201-2. 

Mr. Mullen. — 'The finding of the jury is inconaietent 
on the face of it and ought not to have been re-^ived 
by the coroner. If there had been any neglect the 
jury should have found ui an a laughter, if not theu thpy 
ought not to have touched the subject nt all. The 
Court will set aside a coroner's inquisition for defect 
apparent on the face of it. In re Gulley, 5 B. & Ad, 
230 He also referred to Jarris on Coronas 4th Ed 289' 

Hia Honor aaiil — Thnobject of granting n, eertioran 
ia that this Court may exercise a control over courts 
of inferior jurisdiction. Cerliornri in granted for two 
reasons : one is for preventmg the bounds of the juris- 
diction of nn inferior court being exceeded, and the 
other is for correcting defects upon the fsce of the pro- 
ceedings. In some cases certiorari for correcting 
technical defects on the fnce of the procnedings ia taken 
away by statute. In this case the statute does not 
touch the coroner's court and therefore the power of 
this Court to grant certiorari where irregularities ap- 
pear on the face of the proceedings is not taken awny. 
In this case it is objected that thi) finding of the jury 
was wrong on the face of it. The jury were sworn to 
find where, how, when, and by what means the de- 
ceased came by her death. They find that she died 
of heemorrhage and collapse after childbirth, and then 
they go on to say that they exonerate the other medi- 
cal men but find Dr. Fonwick guilty of neglect, but 
that they do not find him gnilty of manslaughter. It 
is objecte<l, and I think rightly, that this latter part of 
the finding is repugnant and inconsistent with the 
other part. In considering the cause nt the death of 
the deceased the jury had to consider whether the 
death was caused by neglect. If thedeath was caused 
by neglect, then thnt was manslaughter ; but to say in 
one breath that the death was caused by neglect on the 
part of the modical attendant nnd then to say that such 
neglect did not amount to mnnslaughter is a repugmint 
and inconsistent finding. The ncL>:lect found here may 
mean that the jury considered that there wrts some 
kind of neglect or other, but thnt it had nothing what- 
ever to do with the death of the deceased, [f the 
n*^lMt had nothing to do with the death, 
then the jury had no risht to touch it. I think the 
certiorari ought to go in this case. 1 have not in this 
application to consider whether Ihis is a matt«r for 
amendment or not; that can be ilenit with when the 
inquisition is brought up, I will order the rTtioriiri 
to go, rediniaiili! this day week. 

Solicitors : for Dr. Fenwick, Fay ; for the Acting 
Coroner, 2Vt« Crmon Solicitor. 



SITTINGS IN BANCO. 
(Before Higinbothan 0. J.,'Hood and Molesworth J.J.) 
RALLAsrrNK V. Mutual Insurance Co. ov N. Yobk. 



Dec. 1, 2, 4, 7, «, 15. 23. 

Insurance. — I'olicy—'' Die by his own act" — Ettoppel. 

T/ie repi-eiientatii'f. of B, o.n injured, brought an action 
again»t tfie intrnranee rompany based upon a eerlifi- 
cale or interim note of insvrancf on the life of B, 
dated bth SspUmber. I890,yor the »um of £2,m\ 
for the term of i montlis until 5th JovAtary, \^^\. 
The application Jor the policy which H>a» made hy the 
certificate a part of the policy included a warranty 
by the insured thai he would not die hy hia own art 
during a period of 2 yearg, Jleld, tluU the word 
^'act" mentioned in the uxtrranty, consiiited of (1) 
an inleiU in the directum of an tAject known and 
U7ideretood (2) of will (3) of a movemMit of die body 
conformable to the object intended an'l reeitlling 
directly Jrom the exercise of the will. 

If, in tlie Irafisaelion itself which is in dispute, one 
has led another into the belief of a certain stale of 
facts by conduct of culpable negligeucn cnleulated to 
have Aat result, and such culpable ncglxgenee has 
been the proximate cause if leading, and has ted the 
other to act by mistake upon such belief to hit 
prejudice, the second cannot be heard afterwards as 
against the first to shorn that the slate of facts re- 
ferred to did not exist. 
Appeal from a'lteckett J. 
[The facts and arguments are fully slated in the 

Judgments of the Court and in the report of the case 

in the Court l-elow. See 13 A L.T. 25-1 

Mr. Isaoes (with him Mr. McArthttr) appeared for 



the p 



intiff. 



I)r. Madden and Mr. Higgins appeared for the 
defendant comjiany. 

Cur. ad. xnilt. 

Mr. .Tustice Molesworth, dissmtiens, s.-»id, — The 
Court is called upon to deal with a motion for a new 
trial of the act<on on the grounds that the finding of 
the Jury as to the second and thir<l special questions 
put to them hy the learned judge who tried the action 
is against evidence and against the weight of evidence 
and the court is also called upon to deal with an appeal 
from the judgment of Mr. Justice A 'Beckett, delivered 
on the 20th July, lJ<91. It is unneces-sary for me 
fully to state the facts ; they will l>e fully stated by 
the learned Chief Justice. I am of opinion that the 
judgment of Mr. Justice A'Beckett is correct on the 
findings of the jury. The que'ttion on which I differ 
from the other members of the Court is whether the 
verdict of the jury should be allowed to stMod or not. 
In my ojiinion there should be a new trial, for the 
re'i^ons I am now about to stAte. The Hction wi^ 
brought by the wife of David Ballantyne to I'ecover "a 
sum of £2,500 on a certificate of life assurance dated 
6th Heptember, 1890. The first answer to the action 
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waa that David Ballautyoe, in hie proposal or applica- 
tion for insurauce, warranted that he would not die 
by his own act," end thnt he broke that warranty by 
shrjoting himself. David Ballautyue was found dead 
on the morning of the 8th October, killed by the dis- 
charge of a gun into his head. The jury found that he 
shot himself, aud that hs did not accidently shoot him- 
self. Acoordisg to the evidence he must have taken 
the gun ont of ita case, put it together, loaded it, and 
then, at a place some distance from his bouse, die- 
chai^ed it into his head. The jury by their answers 
to qneHtions 1 and 4, find that in so doing he volun- 
tarily and intentionally pulled the trigger of a loaded 
gun presented at his head. They must be taken, in 
my upiniUi, by these answN^ to have found (1) that 
he had a sufficient power (^ mind and reason to have 
known that pulling the trigger would discharge the 
loaded gun, and (2) that he intended to so discharge 
it. But they, by a majority of five sixths, also found 
in answer to question No. 3. that he was so insane an 
uat to know that firing the gun into his own liead 
would kill him. Ttiat is, that he had not sufficient 
power of mind and reason to understand the physical 
nature and conaoquencee of pulling the trigger of a 
loaded guii j^aced to his head. If BalUntyne had 
shot some other man instead of himself, and all the 
evidence thut was given in this action had been given 
ns to Ballantyne's dolusibiis, I do not think it could 
be BuccesaFully arftued that the other man did not die 
by Ballantyne's "act" — though "perhaps" Ballan- 
tyue^ on his trial for murder, might he found not 
guilty on the gronnd of inaanity if the jury thought 
his delusirrna had so affected his mind that he did not 
know be was doing a wrongful act in shootinitthe 
otlier mart. In my opinion a man must be taken 
to intend the natural (and in this case certain) results 
of firing a gun into his own head till the contrary is 
proved ; and, as in tliid case it is clear that Ballantyne 
intention ally fired the gun, it waa, I think, for the 
plaintiff to prove that he did not know that 
firing the gun into hii own bead would kill liini 
I think the evidence is so unsatisfactory ii 
support of the finding of the jury in answer ti 
the third question put to them that the Court 
would not be depaiting from the principles u 
which it haa heretofore acted by setting a^^de the 
verdi<A in this cose and granting a new trial on a 
of the questions raised in thia action. I observe that 
Mr. Jaatice a'Beckntt stated in his judgment that he 
would not himself have come to the samo conclusion 
as the jury did on question Na 3, but that he was 
bound by their answer. 

The Chibf JoanoB aald — We have heard argn- 
ntatB and we now proceed to deliver judgment on 
two motioaa in this case. The first is the motion that 
a new trial of the action be ordered on the ground that 
tht findings of the jury aa to the second and third 
^Mtions put by the ieamsd judge who tried the case 
nre against evidence and the weight of evidonoa The 
Kction is brou^t on a oertifioate or interim note of 
-jisnranoat dated 6^>toaber 5, 1890, on the life of 
David Ballantyne, tor the sum of L3,500, for the term 



of four months until January 5, 1891, subject to the 
usual terms of the defendant company's policies. The 
application for the policy, which was made liy the 
certificate a part of the contract, included a warranty 
and agreement by the insured that he would not die 
by bis own act during a period of two years. The 
insured died by a gunshot wound in tlie head on the 
night of October 7, or the morning nf October 8, 1891. 
The jury at the trial found tliat the deceased shot 
himself, and that he did not accidentally shoot him- 
self. In answer to the second question, " Was he 
insane when he shot himself?" five out of six of the 
jurymen said "Yes;" and in answer to the thud 
question. " Was he io insane as not to know that 
firing a gun Into his own head would kill him five 
out of six of the jurymen answered "Yes," The 
warranty was set up as an answer to the action on tlie 
viet-tificale. It was properly assumed foi* the purposes 
of this motion that in oidei that the death of the 
deceased shouhi appear to have lieen caused by his 
own act it was necesaary that is should appear not 
only that the deceased's death was caused by a move- 
ment of his own body, which pioduced deatli, bui also 
that he knew that wliat he did was calcidated to 
destroy his life. The question then which we 
have to determine is, was there eridence on 
which renaouable men could find that the de- 
ceased did not know that firing a gun into 
his own head would kill him t It appeared that for a 
few days prior to his death the deceased was i:nder the 
influence of delusions brought about by an attack of 
deliriuin IrsineHs, from which he was recovering. He 
was also suffering ftom want of oleep. He spoke and 
acted incoherently und wildly. On the ilay before 
his death lie complained that there was something 
on his enr, and he c-ied bittl«rly. Ho al.io said 
several times on the same day, " I've three heads, a 
bell head, a bully bead, and my own head, and there 
will be a. click, and I will be all right." There was 
notbingapporently wrong with hisejir, or with his head. 
It would undoubtedly be open to the jury to draw the 
inference from this evidence that the insureil, being 
Gousciuus of acute sulTering from a real niiJ also 
from imagined causes, intended Io put an end to liis 
life, snd tired the guti in order to carry that intent 
into efTect. Bub the jury might also, I tliink, not mi 
reasonably infer that the inanred, under the influence 
of these delusions, loaded and fired tlio gun lu the 
belief that he could thoreliv remove the imaginary 
causes of his sulTering, and in forgetfuiness for the 
time that the oertain ellect of the discharge would be 
to deprive him of life. I incline to think, with the 
learnedjudgewhotriedt.be case, that I should not 
myself have drairn the latter conclusion, but I can- 
not say that a jury of rensonable men could not 
reasonably draw sucli a conclusion. The fact that he 
had expr^sed wonder, after reading about suicides, 
that any man should do such a thing, and the further 
fact that although he hod sustained some losses in 
business he woji in receipt of a good income and had 
good prospects, leuil support to the view taken by the 
jury. I am of opinion, therefore^ that the objections 
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takeii lo thiiso fiudiiige have not beca sustained, and 
that tli(! motion for a new trial should he dismiissed 
witli uosts. The motion by way of appeal from tlie 
judgment rests on t^o grounds. By the first the 
question is directly raised, 1 believe for the lirat time, 
as to tlie meaning of the words " die by hifl own act," 
in a warriutty in an instrument of insurance. It ih 
admitted thi<t these words would n»t include a 
mere accident arising proxi>natoIy from an ex- 
trinsic cause, and not from anything done 
mediately by the insured hitiigelf. But it 
been contended for the defeodunt company, that these 
words include a c.ise of death c^iuBcd immediately by 
a movement of tho body of the insured, although the 
insured did not intend lo liill himself, and was ignor- 
ant that the immediate consequences of the movement 
of his Ito ly would bo fatal. In illustration of this 
view and the mcaninij of the word " act " it has been 
Bu^ested that it' a perfectly sane person should mret 
his death by leaping from a window to escape from tire 
or in a tit fif sommimbulism, or l>y diving into shntlow 
watiir supposed to b^ Ui'ep, lie would die by his own 
act within the meaning of this warranty. Aocording 
to this vieiv the act canuotes no mental action what- 
iif the body, by whatever 
is an act of the living man. 
wholly unconscious and sufTeriiig 
"' ' L death wound upon him 
t. Another meiming has 
lely, that tlie 



Every 
cause it may be prodm 
A [lerson who, while 
from convulsions, i[i 
self would die by iiis 
been s ' 

conncctiiin means a. muscular movement, the result of 
conscious will b:it not springing from and intended to 
pnyluce the natural or necessary consequence of the 
movement. The in-tt^nc is given of a lunatic who 
lea|is into th.- sen luid ia druw.ioU. The leap, it ia 
•nufl, iii the iiiaiiifest reau't of his wilt, and nlthough ho 
tuLs no intent or thought ot'desliuying hialifc, his life 
is loHt by lii::; own act. 1 do not think that either of 
these two iii''aiiint;s con be accepted as the true mea: 
ing of (he w ird " act " We ara bound to considi 
tli.s w>ird According to its natural and ordinary mea) 
iug. The application of the term to any of the events 
or occurrences, as tiiey would Ue more properly termed 
which have been cit«d in this argument as instances, 
would not be consistent, in my opinion, with ihe 
ordinary meaning of the word "act." The primary 
meaning to the word in Murray's ntto Etvgluh DietioTi- 
ary is " a deed and performance of an intelligent 
mind." Austin, Jur. IK, I. 427, observes that— 

" The only objects wbiohoio be citUad acta ore conaequenccB 
of vohtioos. The mvoluntary tnovementa which are the con- 
sequen.ei o( ceitain iliacaaeii >kre "o' nct«. ... A volun- 
tary movement U lui ocC" 

An analysis of the combined mentsl and bodily move- 
ments which constitute a mnn's act appears to supply 
a more accutHte definition ot the meaning of the word 
as it is commonly understood and used in speech. An 
acut4^ andaccu™tethiDkei(Mr Stephen), in his &'«»era/ 
View of Ihe Cri->iiijial /m'c of EitgUtud, p. 78, defines 
an "act " as coDS>ting: — (1) Of an intent in the direc- 
tion of an object known and understood ; ^2) of will 



object intended, and resulting directly from tbe exer- 
cise of the will He saya .-- - 

" In order thai there may be mhj ' action ' {a word which 
appean to be uaeU by the aulJior indiffertntly with ' act ') at 
kli, the will which cauBeE, and the intention which co-ordin- 
atea bodily motion mnat aJwayi be present. Tha abaeoce <rf 
both or either, would prevent the action from taking plnoe at 
■II, or reduce it froBi a lu^ionto a mere oouarrenuB. '' 
Now, if tlie word " act," as it is used in this warranty, 
includes, as I think that it does include, these three 
elements, intent, will, and bodily movement conforni- 
able with the object intended, the finding of the jury 
in this caiAi determines that the insured did not die by 
his own act. The object intended by the BufTei-er was 
not deatli hut relief. The movements of his body by 
which the gun was loaded and discharged, although 
produced undoubtedly by fais will, were conformable 
with the intent to obtain relief and not with the intent 
to produce death. He did not, therefore, " die by his 
own act." The second ground of the appeal ia founded 
upon the answer given to the fifteenth question con- 
tained in the application of the insured. It is not dis- 
puted that the answers to the question put to the in- 
sured are warranties, and not mere representations. 
But it is replied for the plaintiff that the defendants 
are estopped from saying that the written answer to 
this printed question is the warranty given by the 
plaintiff. Mr. Booth was the local manager of the de- 
fendant company. As such he was the general iif^nt 
of the defenri.iiit company to receive proposals for in- 
surance on Ui'ti'tif of his employers. When he is found 
ting wh it is done by him ordinarily in the way of 
such insurance transactions mast be presumed, until 
the contrary is shown, to be within the scope of bis 
authority, ZftHii of New SmUh WaltM o. Ouabni, 4 app. 
289. He states that he was in the haliit of filling 
up proposals. The defendant company would be liable, 
therefore, for his fraud or his negligence as their ^^nt 
in the act of reading the question and writing the 
aiiEVTor of the applicant and they would !« estopped 
from speaking tho truth in the same drcumstauces in 
vhich their agent, if he were a pnncipte instead of an 
agent, would be estopped. Fhe principle on which 
estoppel of this kind rests is stated in Carr v. Loruion 
and JV. W. Railway Company, L.E. W C.P. 318 :— 

" II in the tiaoaaotion itself which i* in dispute, one has led 
another into the beliij of h certain state of facta by oonduetof 
culpable negligence ealunlated to have that raauft, and aoch 
enlpable negUgeuoe haa bcaa the pnnimfclA onue of kading, 
and haa Led the other to aot by quatake upon auch beiiaf to hia 
prpjudice, the seoond cannot be beard afterwards aa againat 
tha lint to show that the state of facts nferred to did not 

The American oases which have been cited — /naur- 
t»ioe Company v. Wilkinaon , \3 Wdlaoe, 222, ^ 
liigelow's Life Insurance, 810; and Amariean Inntr- 
anot Company V. Mahoru, 21 Wallace, 1S2, 6 Bige- 
low'a Life Insurance 567, apply established principles 
of English law to facts and circumstances of insur- 
ance t^ncy cases in America not dissimilar to tboee 
of the present case, and confirm the opinion whiofa we 
should have arrived at without them, namely, that 
the defendant company has failed to support ite ob- 



(3) of a movement of the body conformable to the ' jection to the plaintifl'e elaim on this seoood gionnd 
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of appeal. We iire of opinion that tho learned judge's 
jud^eiit is perfectly correct on both the points 
taken on this motion, mid the appeal will liedi^Diissed 
with costs. 

Mr. Justice Hoou said, — In order to determine 
whether or not the verdict in this ciiae c.m bo aup- 
porttid it is, I tliink, necessary to consider, first, what 
is the correct meaning of the expression in the pro- 
posal "die by my own act." These words lire very 
wide, but ftdiiiittedly, they do not include cases where 
(Joatii is not the direct and pixiximate resalt of what 
is done, nor chbiis where disuth is caused b^ something 
dune involuntarily, b'or instance, a man enters a 
railway carriage and is soon afterwards killed in a 
collision. Could any one seriously contend that he 
died by his own act ? Or a man has an epileptic lit 
nnd, in conset^uence, falls ffORi a height aniil is killed. 
Neither of these cases would come within the condi- 
tion of this policy, and I think that the reason is 
because IL is plain that death was neither intended 
nor foreseen, although in tlie one instiince the deceased 
act«d of his own will in entering the carriage, while 
in the other the movements which cau^ death were 
brought about by a superior power. So with death 
d.rectly self-inflicted, but liy accident — a man under 
the bonajide, but mistaken, belief that thi^re is a 
baluony before an upstair window walks out, falls, and 
ia killed or a man breaks his zieck by diving into 
shallow water thinking tliat it is deep, or he accident- 
ally takes the wrong medicine and dies by poisnn. It 
would, in my opinion, be a perv-ersiim of language to 
say that death in any of theiie cases was caused by the 
uian's own act and in none of them was there any 
[Utentiou to take life, nor any knowledge that death 
would ensue ; and this I tliink, must be the test. 
L'niess it is, it eeema to nic every cose must be in- 
cluded, for I fail to see where else the line is to be 
drawn. IJut, indeed, wliere all intention and know- 
ledge ai-e absent X find it diUiuult to understand how 
there can be any " ace." How can that be 
said to be a man's own act which he neither in 
tended nor knew of 1 And what difference can there be 
when that absence of knowledtje or want of intention 
is brought about by mental disease instead nf by igno- 
rance, mistake, or physical want of volition 'I In these 
cases the mind is not operating. In all of them death 
follows from the muscular movements of the assured, 
hut thern is no intention to cause death or knowledge 
that it will necessarily follow, and I can see im sound 
distinction between the involuntary movements of a 
man in a fit and the voluntary movements of one who 
neither knows nor intends the result of that which ho 
does. In my opinion, therefore, this condition only 
upplien to cases of self destruction voluntarily and 
wilfully done with knowledge and intention. This 
view is, I think, supi'orted by considering the object 
of the parties in making a policy and inserting this 
proviso. The insured person desires to secure the pay- 
nient of a HUiti of money uponhis doath in tlie oi'dinary 
course, and this risk the insurers are willing to under- 
take. Their actuarial tables afford them a safe stan- 
dard whereby to protect themselves, and the premium 



can be calculated and tixed to meet the natural and 
usual causes of death. Ihis being so, furely death by 
accident, whether directly brought about by some- 
thing di)ne by the insured himself or caused hy another, 
or death caused while irmine, may fairly be considered 
na of such common occurrence as to have lieen in the 
contemplation of the parties when the policy was made, 
and also to l)e a risk against which the company could 
provide. But no calculations will protect agninst 
fraud and wilfulness, and accordingly a proviso is in- 
serted which 1 think is aimed Ht such cases and at 
such coses only, and that this is so seems to me to be 
shown by the f-Lct that it is limited in its operation 
for two years. If the condition were intended to re- 
lieve the CLimpany from liability in every case in which 
the assured caused bis own death, no matter in what 
way it was caused, why should not the condition be 
co-extensive with the duration of the policyt No 
re.ason could 1-e suggested in argument why the com- 
pany f-hould agree to insure against a man accidentally 
killing himself Hfter two years, and yet exclude it 
during that period. The risk of such a death 
does nut decrease by lapse of time, nor is 
it more imminent at one time than at ano- 
ther. IF the condition, however, is only aimed 
at a wilful or fraudulent taking of life there is a very 
phiin meaning in the two years' limitation, for the 
company may well be content to take the risk of such 
nn action on the part of a aau who shows his botw, 
Ades by paying the premium during that period. I 
think, therefore, that the meaning I attach to these 
words is the correct one, anil also carries out tke 
intention of the parties. This being so, does this 
case full within this definition 1 Have facta been 
proved from which reaaonable men might infer that 
Mr. Balhintyne when he killed himself was in such a 
state of mind that he did not voluntarily, intentiou- 
nlly, knowingly, or Hilfully kill hinself I It appeared 
that he was under delusions as to his physical con- 
dition ; that he imagined that there was some extra- 
ordinary peculiarity about the interior of his head, and 
thflt he sufieivd greatly from sleeplessness. He also 
thought he saw and lieai-d impossible thinga, and his 
mind was undoubtedly weakened by disease. No 
motive was proved or suggested that would induce 
him to delilierately take his life except want of sleep, 
while, on the other hand, his delusions might have 
caused him to believe that the discharge of the gun 
would not kill him, but would inerely cure him of his 
ailments. Ihe jury accepted this latter view, and 
with their decision we ought not to interfere, what- 
ever our individual opinions may be, unless we are 
satisfied that it is manifestly wrong Remembering 
this, I am unable to say that was an unreasonable 
verdict. The delmiions which possessed Mr. Ballan- 
tyne were of such a nature that reasonable men hav- 
ing to form an opinion ns to the state of his mjnd 
might tairly come to the conclusion that he neither 
knew nor intended the necessary result of which he 
was domg, and I therefore agree with the Chief 
Justice that a new trial sliould be refused and this 
appeal be dismissed with costs. I have already ex- 
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pressed my view as to the meaning " die by my own 
act," so that I need say nothing further on this point 
in the second appeal. But a further question was 
here raised. Upon making his apjilitation for in- 
surance, Mr. Uallantyue trausacteii tlie business 
with Mr. Booth, who was the manager in Victoria 
for the defendants. Following his nsunl course 
of business. Mr Booth rend over ccrtnin ijuestions 
in the printed proposal, but one of thom he read in a 
way different from that in which it appeared on the 
paper. According to the way in whit-h it was read 
Mr, Ballantyne answered it oorreotly. AccordiuK *" 
the way it was printed the answer was not trni'. This 
answer was written down hy Mr. Booth opposite the 
question, anil tlie paper was signed by Mr. l!all»nLyue, 
and as it amounted to a condition or warmnty the de- 
fendants now contend th^it this being fals^' the plaia- 
tiff cannot succeed. To allow this contention to pre- 
vail would, to my mind, be to allow a gross fraud. It 
would be to enable the defendants to avail themselves of 
the mistake caused by the neglect of their own manager. 
It was said that the defendants cannot bo held respOH' 
sible for the mistake made by Mr. Booth. I think 
they can. He was their agent appointed to manage 
their business, and between tliem and the insured any 
loss caused by the mistake of Mr. Booth ought justly 
to fall upon those who employed him (see Arnold v. 
Cheque Bank, I C.P.D., 587, per Coleridge, C.-l.). It 
was strongly urged for the defendants that the plain- 
tiff cannot sue upon the contmct and )ittho same time 
disavow one of the conditions of it. this same tirgu- 
nient was put forward in Wood v. Divariis (11, Ex. 
493, 25 L. J., Ex. 129). That was an action on a life 
policy, and the defendants pleaded that the policy was 
made upon ihe express condition that any f^se state- 
ment in the proposal should niake the policy null and 
void, and that there was therein a false statemeot. To 
this the plaintiff replied on equitable grounds that the 
defendants had, before the policy, publislied a pros- 
pectus BtHting that nil their policies would be indis- 
putable except in case of fraud. Thiu replication was 
held good, and Martin, B., said to counsel for defen- 
dants, " You have no right to set up such a defence 
as this after having stated thst you will nut dispute 
except in case of fraud. It is a kind of estoppel." I 
think that the same principle applies to the present 
case, and that the defendants are estopped from se( 
ting up this alleged breach of warranty in tinswer tc 
the plaintiffs claim (and see Wheeltmt v. Hardisly, E 
E. & B. 2:^2 i 26 L.J., Q.B. 265). It was further 
said that Mr. Booth vias not the agent of the defen- 
dants BO as to bind them by a contract containing cou 
ditions different from those in the printed proposal. It 
is to be remembered that Mr. Booth was local manager 
in Victoria, and I can find do direct evidence that he 
bail not power to vary these printed questions, at all 
events, in the arf interim policies. It is clear as to 
some of the questions in the proposal that no definite 
answer might be possible. I'here are thingn naked 
about which the assured might well be ignorant. Is 
the manager to have no discretion it. cases of that 
kind 1 and if he has in some cases why not in all 1 It 



is said that the Sydney office managed everything, bu* 
that is only an inference, and it certainly was never 
made public. But, apart from this, there seems to 
me another suflicient answer, i.e., Mr. Booth did not 
vary the conditions. The plaintiff is entitled to sue 
upon the policy and proposal as they staod, and the 
defendants are estopped from setting up any breach of 
the warranties in the proposal when such breach has 
been caused by the misconduct of theiDselves or their 
agent. So that no variation of tlie written contract 
is s«^^t up by the plaintiff, but the defendants are pre- 
vented I'rom alleging that the written contract has 
been violated, and front talking advantage of thnt which 
was really their own wrongdoing. For these reasons 
I think this appe.al also fails, and should be dismissed, 
with costs. 

Solicitors — For plaintiff (respondent) Laaarut ; 
for defendant (appellant), l.ynah, McDottald SliUmatt 
and Keep. 

SUPHEMK COUftl' SITTINGS. 

(Before a'Beckefct, J.) 

Rk Ooodison. 

— Feb. 9. 
Potiee Offewmt Act 1890— WAo may 6« m/brmaiU— 

PmuUty—See ^argood v. VeaU 13 A.L.T. 121. 

Order to review, 

Mr. Lemin appeared to move the order absolute. 

No appearance to show cause. 

a'Bkchktt J. ; — Motion to make absolute an order 
to teview a decision by which a penalty was imposed 
for resisting a police constable in the execution of his 
duty. The informaut was not a polic 
nected with the police but a perso 
performance of the duty which the defendant resisted 
seizure under a distress. The ground on which the 
order nin was obtained was " That the informant 
could not lawfully be the informant in the case." 
There was no appearance to show cause against ma- 
king the order al»olute. The case appears to me to be 
governed by tlie recent decision of the Full Court in 
Haryuod v. Veale XIII. Aualrtdian Law Timai 121, 
According to the law and for the reasons there stated 
the informant in this cose was competent to prosecute. 
1 therefore discharge the order nisi, without coats. 

Solicitor in support H. U. Bwtd. 

(Before Hood, J.J 

Hantrive v. HiBacB. 

Feb. 10, 11. 

Order to ret-iew- — Iruolvetiey Act 1890 s, IQitihe. 6 — 

Repwted ov'ne7-»hip—QiieHion of/act. 
The doctrine of reputed ownership otdy applies when 
goodt are !ield in gvch a sil^uUwn as to convey to 
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pertatu exern*ing reasonable judgment the belie/ that 

they are the properly oj the inmduenl token in pouea- 

9%on of them, vihteh h alwayt a question of/act. 

Order to review. 

The Facta appear in the jadgmeut. 

JVr. Leon appeared to show canae. 

Mr. Penne/ather appeared to move the order abso- 
lute. Cur. adv. vult. 

Rule nwt to review under see. 141 Jutticea Act iSDU. 
The complainant sued in the Police Court to recover 
certain goods value^lS alleged to be wrongfully de- 
tained by the defendant. The only defence set up was 
iliat the complainant was an insolveut and therefore 
could not sue as the order of sequestration had vested 
tJie articles in his ollicial assignee who hnd claimed 
them, The Bench overruled this defence and there- 
upon this order to review was obtained. From the 
Affidavits tiled in reply it appears that the articles 
claimed were chiefly composed of samples of mer- 
chandize forwarded to the complainunt as an agent tu 
enable him to obtain orders for his principals, the 
balance of the things being n few trifles of personal 
wearing apparel. The wearing apparel admittedly 
would not pass to tite ofiicial assignee uor would the 
samples unless in the order or disposition of the insol- 
vent within sec. 70 sub-sec. 5 of iiie Iiiwlveney Statute 
1890. But tlie doctrine of reputed ownership only 
applies where goods are held in such a situation as to 
convey to persons exercising reasonable judgment 
the belief that they are the property of insolvent 
when in possession of them This ia always a question 
of fact and the justices in this case having before them 
the evidence that these articles were "travellerB 
samples " have decided th^t they were not in the order 
disposition or r.'puted ownership of the insolvent so as 
to pass to his official asxignee and the defendant 
sccordioglyjustiBed the detention of them under the 
authority of a third person who had no claims what- 
ever. The decision of the magistrates cannot be dis- 
turbed and this rule will be discharged with costs. 

Solicitors : In Eupport, Wuo^ and Destr& ; to 
oppose, Sabelberg. 

PROBATE JURISDICTION. 



(Before Molosworth J.) 

In thb Will or Mabtut Botohbb. 

Dec. 10th, 

Will and Codicil — Ambiguity — Adinisnion of par<^ 
evidence. 

A Tettah/r by hie toiU appointed hie wife and a Mr. 
Lamble executors i^ hie wilt, Subsequently the 
testator made vAat wae entirely a new will, btU 
which purported to be only a codicil to the will, ap- 
pointing his wi/e an4 one oJ hi* tons as executors. 
On application for probate to the vndou) and son 
held l/iot tlie codicil did not revoke Uie will and 
that parol evidence to eltew that it was the testator's 
intention to revoke the will was inadmitaabU and 



though there tvere rto trusts under Uie will which 
Mr. Zombie would be able tu perjortn probate was 
granted tu (hi wvlow and the son leave being re- 
served to Mr. Lamble to conie in ajtd yroce. 
Motion for the grant of probate to thf executrix 
and executor named in the codicil to the will to the 
exclusion of the ext-cutor iiamsd in the will on the 
ground that what pur;iorted to be a codicil was really 
ii new will whicli ex necessitate revoked the original 
will of the leeiiitor. In November 1875, the testator 
made a will appointing his wife and Mr. Lamble 
executrix arid executor thereof. In Octolier 1891, tJie 
testator made what purported to be a codicil to the 
will but which was virtually a new will as it dealt 
with the whole of the testator's property in a 
materially different way and the testator appointed 
his wife and one of his sons executor and executrix 
of this codicil. 

Mr. Mouie in support of the application submitted 
that the so called codicil though it did not expressly 
revoke the farmer will, yet as it, made a different dis 
posal of the whole of tlie testator's property it did in 
fact H'liount to a revocation. 

Mr, Justice Molbbwobth reFuse-i the application as 
sought oik the ground that there was no revocation 
of the appointment of Mr, Lamble and His Honor 
gave leave to renew the agi^licatioa upon materials 
showing that it wag the intention of tbe testator to 
revoke the appointment of Ur. Lamble. 

(Before a'Beckett J.) 

Dec. 19. 

On a subsequent day the application was renewed 
on aSidavite shewiog that the testator intended to 
appoint liis son as executor in pluce of Mr. Lnmble. 
In the alturuative it ras asked that probata be granted 
to the widow and the son without any further advert- 
isement leave being reservKl for Mr. Lamble to come in 
and prove. 

Mr Moule, in support of the Application, argued that 
the codicil amounted to a redistribution of the whole 
of the testator's property making the trusts placed in 
Mr. Lamble nugatory and tliat there was an ambiguity 
in the documents to explain which parol evidence was 
admissible. Jenner v. F/inch, 6 V.D. 106 ; Methven 
V. Methven,2 Phil. 416. 

CuradvuU 
Feby 10th, 

Mb. Justice a'Beckbtt. — In this case the testator 
madeawUlin November 1875 appointing his wife 
and a Mr. Lamble executors. In October 1891 he made 
what was virtually a new will dealing wiih the whole 
of his property and different in many respects from the 
way in which his will had dealt with it. Instead of 
expressly revoking tbe will the document purported 
to bi' a codicil to the will and the testator's wife and 
one of his sons were appointed executors of the codicil. 
The executors appointed by tlic codicil now apply for 
probate of both will and codicil taking do notice of the 
appointment of Mr. Lamble, In support of^tbia course 
counsel has referred to authorities under vhiob parol 
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evidence has been reoeivod to removp an ambiguit}^ 
' arising as to the intention to ruvckc n will and has 
rewd aflliUvita whicli show that it whs tlie testator's 
intention to aup"'VS«'de Mr. Lainble as an executor by 
the new appointment which lie made by the codicil. 1 
think eoch evidence is here inadmissible. The docu- 
ments are distinct in tlieir tei'tus as to the appoint- 
ment of execatora and the difficulty is caased by the 
unmeaning reference to the old will which compels 
the applicant 1o treat it as unrevoked. Of that old will 
Mr. Lamble was nppointed an executor and I cannot 
on parol evidence of which the testator wished to do 
imjwrt Into a codicil a, revocation of this appointment. 
PmcHcally ( think it will be found that the old will 
is aa inoperative as if it had been expressly revoked 
and if Mr. Lamble were lo act as executor confusion 
would result and there would lie no trusts under the 
will which he would !« able to perform. For these 
reasons I do not think itneceaaary for the parties now 
applying to communicate with Mr. lAmble and renew 
their application in anouber form after notice to him. 
As matter of right I hold Mr. LamWe entitled to prove 
the will as an executor but as he would cause consider- 
able inconvenience to himself and othprs by doing bo I 
do not anticipate that he will rxerciae the right. I 
grant proliate to the executors applying reserving leave 
to Mr. Lamliln to come in and prove hereafter. Pro- 
bate not to issue until the applicant's proctor files at 
affidavit of notice t<> Mr. lAmble of the ordor mad< 
with a copy of this judgment. 

Proctors, Dai-ifg Price and Wighton. 



(Before Hood J.) 



In the Will c 



February 18. 

W*ll Invocation by tearing Wills Act 1890 t. 18. 
A very iliyht tearing acromi n mtbfitantinl and itnporttnU 
part of a u-ill where there it evidence of ait inlenticnto 
revoke imll ainmmt tnarevocation of a viU. 

1/ a -will- is revohiil, ll'e Cotirt, though all persorm 
int«re»teil in the event of nn hitextaey consent, will 
not grani probata thereof. 

Motion on behalf of thp executors for grant of 
probate to them. Tlie will oi which probnte wns 
sought was found amongst the private papei's of the 
deceased and when found li.id a tear acrosH the signa- 
ture of the testator and portion of one of the letters 
of the teatrvtors tiame was mis-iing and uadt>rneiitli the 
signature in the testators handwriting were the words 
"Cancelle'l J. It., I b.ave not atn-ngiii to say why,'' 
which were written in pencil. 

Mf. J. D. Woiyl m support of the motion. 1'he will 
though torn ooross tliesignitturele'ivesthe siguatu rt- qu i te 
lejii'ile. Thisisiiul. Ji teiirinf; within the meaning of Sec- 
tion 18 of the yfHUAGl 18!. 0. If tl.L- te3l..lor had torn 



off the signature, thai would have amounted to a revoca- 
tion but the tearing here is the same as if a pen had been 
struck through certain words le'ivin^ them quite 
legible. No tearing which is not a destruction of the 
will amounts to a revooation. There must be destruc- 
tion as well as intention to destroy. Cheese v. Lowboy 
2 P. D. 251. For all that appears bore there may 
have l)een some ammui revocandi but there was no 
actual destruction. The three next of kin, the three 
sons desire that probnte should go. 

Hood J.— I do not think I ought to grant probate 
of the will unless I am satisfied that it is a proper 
will. I do not know any authority upon the point 
but either it is a will or it is not, and there may be 
other persons to be oonsidered such as creditors, unless 

satisfied that it is a good will I do not tiiink ' 
probate should go. The case of MoU v Thomas 2 
W.Bi. 10+3 shows that a very slight act of tearing is 

iflScient to revoke » will. 

That cose was decided before the Wills Act came 
into force. 

Hood J. — I have very great doubt on this point. I 
wilt consider it, Cttr ad mtlt. 

Feby 25(h. 

Mr. Justice HoOD — ^This was an application for 
probate of the will of John Barker, deceased. The 
will, which ia dated 24th March, 1Q83, was found in a 
drawer in which Mr. Barker used to keep his private 
papers, and when found was in the same condition as 
it is now. It had been duly signed, but the signature 
hoa been torn through, and :i piece of the paper bear- 
ing a portion of one of the letters of the testator's 
name is missing. In pencil, undemettth the signature 
is written in Mr. Barker's writing the words " Cao- 
celled J.B." and "I have not strength to say why." 
The will ia otherwise legible and complete, and the 
question has arisea eu to whether or not this tearing 
amounted to a revocation. I am satisfied that Mr. 
Barker intended lo revoke thia will. The circum- 
stAuces seem t.o me to point to no other conolusioi]. 
But mere intention to revoke is nothing unless that 
intention is given effect to in one of the modes pre- 
3cril>ed by the act of I'arliament, and m> it was con- 
tended in support of this application that, whatever 
Mr. Barker's intentions may have been, he bad not 
complied with the requirements of sec. 18 of the Wills 
Act IHSO, >i^ the tearing is so slight and the will ia 
not substantially injured. By that section the 
Legislature boa declared that a will may be revoked 
by " tearing " But it ia not stated how the tearing 
ia l/i be performed, nor the extent necessary ; nor is 
it enacted that the will must be torn into any particu- 
lar numberof pieces, orinsnypeculiarway. Ithasbeen 
decided that though the paper has not been completely 
divideil across )iy the tear, yet revocation would ensue 
if the intention to revoke had been present Elms v, 
Elmt, 1 S. and T. 16.5 and under the old biw a very 
small tear wiis lield to efilect a revocation Bibb, d. 
Mole V. Thomas, 2 \V. Bl. 1,043. It s<-cn.B to me, 
therefore, that a tearing across an important and 
snb-taiitial part like tlie signature, coupled with an 
intention to revoke muet be suScieut and I accord 
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ingly refuse probate of the will. Jt wnn stated 
that all the persons interested in the event of an 
te8t»cy would coneent to tliis application, but I ought 
uot to consider their wishes. Other interests are in- 
volved, according as this propert;^ may lie disposed of 
by will or not, and in addition the Act of Parliament 
has either been complied with or not and in neither 
event is the consent of any person material. 



(Before a'Beckett, J.) 



In tbb Will of Towt. 

March Ist. 

In thu cage a caveat ucu lodgiid agaitigt the grant of 
probate to the TruKtees ExectUori and Agency Co., 
the diily appointed aqents of the executors under the 
will. Upon Uie return of the rule n'si tlie case woe 
tet down for )naring before a judge without a jury. 
Upon the case being called on for trial application 
wax made for the earn to be heard before a jury. 
Beld that »uch time was not the proper lime for making 
the application and the trial of the action vsu 
directed to proceed. 

In this case the t(«tator made a will appointing 
certain executors. These executors appointed the 
Trustees Executors and Agency Co. to take out admin- 
istration with the will annexed. Against the grant a 
caveat was lodged and a rule ni*i calling on the 
caveatrix to show cause why probate should not go 
was taken out. Upon the return of the rule the case 
was set down for hearing before a judge without a 
jury. At the trial and before the case was opened the 
caveatrix applied to have the action heard before a 

Mr. Purves, Q.C. and Mr. Haye» appeared for the 
caveatrix in support of the motion. 

Mr. Topp and Mr. Weigall in auppoH of the will 
appeared to oppose. 

Mr. Purves Q.C. In this case 1 desire to apply 
that the matter may be set down for trial bffore a 
jury, [a'Bkckett, J. Why was not this application 
made before.] This is the proper time to make the 
application. 

Mr. Hayes. In this case no question of fact in 
issue Itetween the parties has arisen up to the present 
time. This is the first time that any question of fact 
has arisen, [a'Bbcbbtt, J. There is no douht that 
the facts maj be of u class which a jury might have to 
consider but what I have to determine is what is the 
proper time for inaking tliis application. The case 
has been set down for hearing before a judge and it 
seems to uie that this application should have been 
made then.] Pullowing the practice laid ilowii by 
Mats V. Soinrter the proper time to make this applica- 
tion is now and then> was a ease of In the u-ill of 
ZJj'jMii decidfd by Mr. JuKtico Hood n few dnys agoin 
which an upplicat.on whs mnde for a jury and His 
Honour expi'esBly held that Ute return of the rule nisi , 



was not the proper time for making the application- 
In tlie will of Lanwnt 7 V.L.R. (1 P. & M. 86), and 
several oilier cases show that the proper time to make 
tliia iipplication is when the matter comes on for trial 
Mr. Topp in rpply. — The phiintifiVi are too late or too 
soon. Both parties wanted the case set down before a 
judge and it was set down. Section 2S of the Adinin- 
islruiion and Probats Act has always been interpreted 
to mean that the matter might be referred to a jury 
if during the trial the Court feels itself Unable to make 
up its mind on any complicated state of facts, and what 
I contend at present is that no question of fact arises 
or can arise until the evidence is gone into. In Mosa 
V. Somner the circumstances were very special. One 
side wanted a jury and the other side wanted certain 
particulars, and a compromise was arrived at by which 
the particulars asked for were given and ajury waa 
agreed to. In Dixon'a case referred to, Mr. Justice 
Hood said that if he granted the application he would 
be practically putting the interpretation upon Section 
23 that, in every case where testftnientary incapacity 
arises, that ttiat would be a ground for having a jni7- 

Mr. Weigall. — .When this case was mentioned on 
the 4th of February before Mr. Justice Hood, the only 
question was whether His Honor would hear it then 
or set it down for hearing in this month's list. The 
plaintifl's counsel was there and never suggested that 
he desired the case to be heard before a jury. 

Mr. Justice A'BRCKBTT-^Tbia is an application to 
have this matter set down for trial before a jury. It 
is suggested that this is the prf.per time to make Ui« 
application, and the order made In the will of Somner 
waa referred ti> as being an authority for the course I 
am here asked to pursue. On reference to that order 
it appears to he a very special order made under the 
peculiar circumstances of the case, as there were a 
number of special arrangements between the parties, 
I cannot regard that case as determining the practice 
I have here this order in very strict terms directing 
the case lie set down before a judge without ajury. I 
therefore think as a matter of practice that this ia not 
the right time to make this application, and in the 
face of this order I think I should proceed to hear and 
determine this matter. If the parties had consented 
r desired to have this matter tried liefore a jury, I 
night have made the order asked for, but under the 
circumstances I think I must now go on with the 
blearing. 

Mr. PuTves, ^,(7.— Under the circumstances, we 
have been taken by surprise and we will withdraw the 
caveat, and we must take other ste]>s by means of an 
action. 

Mr. Topp. — In that case I would ask the court ta 
make the order absolute with cesta and to grant pro- 
bate of the will subject to an affidavit of nearch for 
any further caveat. 

Mr. Justicr a'Becr rtt. — Order absnlute with costs. 
Order prolwtte to issue subject to affidavit that no 
further caveat iodqed. 

Solicitors for the caveatrix /?afl. ( •-\i~\i^\t-' 

Solicitors for the executors £amwr and Soberit. 
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(Before Hood, J.) 

Sttzethaic v. Jacobs ahd OTHUte. 

Feb. 23rd. 

Pmctice, pleading — RuU» of the Supreme Court 1881 — 

Order 19 r. 16. 
A general demurrer m bad pUading — 7^ point of law 
relied on muti be tpeciJicaUy elated. 

Application to strikeout pleading. 

This was an application on bohalf of certain of the 
defendaata to strike out two pai-ographs of the plain- 
tiff's reply to a defence and counterclaim on the ground 
that thej were embarrassing. The action was brought 
to recover a deposit alleged to have been paid on the 
Bale of certain land by the defendnnts to the plaintiff ; 
the defendants by their defence set up various facts 
and also coanter-claimed. One of the paragrapbi 
objected to occurred in the reply to the defence and the 
other in the reply to the counter-claim. In the reply 
to the defence the plaintiff after ajoinder of issue, 
stated that the allegations of the defence, assuming 
them to be true, which they denied, disclosed no good 
ground of defence ; in the reply to tha counter-claim 
the plaiutiffstated that the allegations of such counter- 
claim, sasuniing them eto., disclosed no ciubo of action. 

Mr. MaeHugh in support. — The paragraphs objected 
to amount to a general demurrer, and are not good 
plending now. Gihbe v. Howdm, 16 T.L.R., 269. 

[Hood J. — I see from the judgment in that case that 
the learned judge who heard the application stated that 
a general demurrer was not good pleading now. I do 
not think it could be good pleading either before 
after the Judicature AeL\ 

Mr, Weigall contended Uiat the pleading was good ; 
at most the objection was a mere i«chiucality. 

Mr. MacHugh was heard in reply. 

Hia HoMOB ordered that the paragraphs should be 
struck oat unless the plaintiff amended within 
week ; costs £3 39. ; certify for conoseL 

Solicitors for the defendant Tuihill Geoghegati and 
Perry ; for the plaintiff SUiton and Simpson. 

Before Hood J. 

BE OPITZ. 

26th & 29th Febrj. 

Intolvewy Act 1890 (JTo. 1102) »». 37 (VIII)t 
fAtnatic — Qutere fohere the proviso in aubsee. VIII. of 

tee. 37 oan apply to a lunatic. 

Petition on behalf of the London Chartered Bank 
for the sequestration of the estate of Franz Opitz, a 
lanstic, 

Mr. Biggin* in support cited /n re BayMon, 2, 
T.L.R. (1.) 86. 

HiB Honor said : — I will consider the matter. 

His Hohob on a suhseqnent day read the following 



judgment. — In this case the.London Chartered Bank 
presented a petition for the sequestration of the estate 
of Franz Opitz, a lunatic confined in the Ysrra Bend 
Asylum. In support of the petition I was referred to 
re Bayldon (2. V.L.R., I. 85). That decision is very 
briefly reported, and though the objection was taken that 
a lunatic cannot be made insolvent, no reference to the 
point is mode in the judgment, but the order was made 
absolute, the learned judge apparently acquiescing in 
the ststement of counsel that there was nothing to 
show that the alleged lunatic was not quite sane in 
matters of business, J understand, however, that the 
documents show that the petition there was founded 
upon 'subsection 5 ot section 37 of the Insolvency 
Statute. The act of insolvency created by that sub- 
section does not necessarily depend upon any act of the 
debtor, or upon his volition or state of mind. But in 
this case the petition is based upon subsection 8, and 
I think that the proviso to the latter subsection makes 
a most material difference. The proviso requires that 
the debtor shall be called upon to satisfy the judgment, 
and shall fail to do so. It does not seem to me that 
this can npply to a lunatic, as so much depends upon 
his own acta (see re Williaon, 4, V.L.R., I. 67, re 
Hodgson, 5, A.J.R., 133, Yate Lee 76, Popeon T.unacy 
368, and case there cited), unless during lucid inter- 
vals, if any. An affidavit has been filed here to show 
that the debtor understood the nature of the demand 
made upon him, but I am not satisfied that he did. 
There is no evidence as to his state of mind by any 
skilled person, or by anyone having an opportunity of 
forming a proper opinion. I therefore refuse this 
application upon the present materialf, without pre- 
judice to a further application, though it must not be 
assumed that I would have made the order even if 
satisfied upon this point, for much mii^ht turn upon 
the debtor's answer to the demand. In addition, the 
papers do not set out any authority in the person pre- 
senting the petition. 

Solicitors for petitioner, AUenborotigh, Nunn and 
Smith. 

(Before Hoboyd J.) 
Qonm V, Maoabthbt. 



Ist., 2ad., 7th. March. 

Supreme Court Act 1890 (JVo. 1U2)*;.:. 85— ^'orei'sn 
procedure — Wilful neglect to appear. 

A judge has to he satiefied not merely that ike defendant 
negketa to t^tpear, but aUo that hit rteglect ia wilful. 
Proof of service of lite writ upon tfie defendant and 
of kit nonrappearanee coupled with a statement on 
oath by a deponent oj his belief that the defendant 
wilfully neglects lo appear without any other facta 
being disclosed from which an inference can be 
drawn one way or the other ia not sufficient to satisfy 
the judge that the defendant has wilfully neglected to 
appear to tlui writ. 
Application on behalf of the plaintiff under sec. 85 
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of the Sufufime Court Act 1890 for liberty to proceed 
and that the amount for wliicli final judfrniont wui* to 
be signed should be nscirtained by the Pvoilionotiiry. 
A question arose as to the stifticiency of the affida- 
vits filed in support of tlie application and Hia 
Honor resened liia judgment 

His Honor oiiasubsequent day read thefollo wing judg- 
ment: — SoniB days ago an application was made to mo 
under section 85 of the Supreme Court Act 1800 for 
liberty toproceed in thia action, and that the amount for 
which final judgment was to \xi signed, should bo nscer- 
t^iined by the prothoriotary. That^section requires that 
before granting such lilierty the Court or judge is to l>e 
satisfied hy affidavit that, amongst other thinga, the 
writ was peraonally served upon the defendant, or that 
reasonnble efforts have been made to effect personal 
service thereof upon }iim, and that it came to his 
knowledge, and either that the defendant wilfully 
neglects to appear to such writ, or that be is living 
out of the jurisdiction of the Court in order to defeat 
and delay his credilorf. The iilainliff nmde the 
usual affidavit setting forth tlie cause of action, show- 
ing that it arose wholly within the jurisdiction of the 
Court, and alleging that the deffindant had no defence 
It further appeared by the affidavit of Peter Macphcr- 
son, clerk to a solicitor of Sydney, that on the 4th 
of February last the defendant, who is described in the 
writ of summons as a bank manager, had been per- 
ponally served at No. 72 King-street, Sidney, with a 
true copy of the writ. Tlie writ itself showed that the 
time for entering an appearance had recently expired, 
and I was informed by Mr. Pmctor, a clerk of the 
plftintifi's solicitor, that no appearance had been 
entered for the defendant. I was asked to accept 
Mr. Proctor's statement to that elTcct without an affi- 
davit, and also from the bare f.-icts of service and non- 
appearance to draw the conclusion that the defendant 
wilfully neglected to appear to the writ. This I 
declin^ to do. The application was renewed on the 
following day, March 2, Mr. Proctor having in the 
meantime supplemented his previous proofs by an 
affidavit of his own, in which he set forth that the 
time for appearance expired on the 24th of February,. 
that h« had searched in the proper office on the day of 
the renewed application and found that no appearance 
had been entered by the defendant or his solicitor, 
and then added these words — " The defendant *ilfully 
neglects to appear to the said writ." Mr. Proctor, as 
I underatood him to say, bad no knowledge of any 
other facta to warrant this positive assertion than 
those before mentioned ; and in luy opinion the swear, 
ing thus roundly to facts of the truth of which the 
deponent cannot possibly l« assured is, to say the 
least, a very Inx and improper practice. Mr PrDcfor 
might, however, have conscientiously sworn that he 
believed the defendant wilfully neglected lo appear, 
if in reality he so inferred from the defendant having 
been served and not having appeared within 
the prescribed time ; and the tjuestion arises 
whether proof of service of tlie writ upon the 
defendant and of his non-appearance within the pre- 
scribed time, coupled with a statement upon oath 



maile by the plaintifT or his solicitor, or, as in this 
case, by the suticitor's clerk, of his belief that the 
defendant wilfullj neglects to appear to the writ, with- 
out any other facts being disclosed by the affidavits 
from which an inference can bo drawn one way or the 
other, ought to satisfy the Court orjudge that the 
defendant is guilty of this wilful neglect. It has 
never been my practice to regard such evidence as 
sufficient, but, as I have been informed that orders for 
leave fo proce^ have sometimes been granted npen 
precisely the same evidence, I have been led to recon- 
sider my opinion, and, having reconsideretl it, I am 
the more confinned in it. For of what is the judge to 
lie »iatisfied t Not merely that the defendant neglects 
to appear, but also that his neglect is wilful. If wil- 
ful neglect to appear was meant to lie inferred from 
the defendant's not having ap]ieared within Ihe time 
limited after having been duly seri'ed, the Legislature 
wouldhaveaimplyrequiredproofof suchnon-appearniice 
N on -appearance might without inaccuracy be described 
as neglect to appear ; but wilfully n^lecting to do a 
thing implies more than merely leaving it undone. 
It may undoubtedly be often very difficult to prove 
wilful neglect, and the judge will usually, I should 
think, beahle to collect from very slight circumstances 
added tothc fact of non-appearance, the intention not 
appear. But according to the plain language of 
the act, the added circumstances, from which the 
judge may conclude that the omission to appear was 
wilful, must be brought btfore him by affidavit, ari<l 
the judge must form his conclusions for himself, and 
nnt accept anybody else's belief as a siiiistitute for his 
judgment. The 85t!i section of the SujirenK' 
Court Act 1890 is an adaptation of the 18th section of 
the English Common Law Procedure Act 1852, and 
Day (Common, Imw Proce.dure. AcU 4th ed., p. 57)sajs 
in a note to that section that the defendant's wilful 
neglect to appeir will be presumed after the writ has 
come to his knowledge. Day cites no authority for 
that proposition, and he is in direct conflict with 
Chilty, who in his /^orm« (10th ed.) has sketched out 
affidavits to fulfil the requii-enients of the 1 8lh section 
of the (!k>mmon Law Procedure Act 1852, and in a 
note to one of the paragraphs (see p. 69, also C7) thus 
expresses himself — 

"The plaintiff or the person who had the Berving of the 
writ, or Bome other perion, should «weftr to the resiaenea of 
thedefendantabronia, and- to the distance of it from EnglMid 
W tacts showing that the defeniUnt either wilfully neg'oota 
to appear or that he ia liviiiR out of the juriwliction in order 
to defeat and delay hia oradilora. The facta must be bo Btated 
na to Baliafy the judge that such ia the case. Aflai- stating 
the facta the affidavit may oonolnde thus—' For the reiaona 
aforesaid I verily believe that the detendFint wilfully noBlccts 
to appear to the baid writ ; ' or, ' That the defendant ia living 
out of the iuriadietion in order to defent and. delay his credi- 
tors. There should be an affidavit stating that there has 
heen a aearc* in the proper office for the defendant's appear- 
ance, and that there a none." 

When a deponent swears to facts from which a judge 
is asked to draw a certain conclusion, the averment of 
the deponent's belief maj be useEul to show that ho 
has made a full disclot^ure, and knows nothing con- 
trary to t^e conclusion su^ested. For any other p«r 
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pose I think it is worthlres ; but with that quolifiua- 
t!oti, if iiid(;(Hl it \m: a qualiliontion, I assent to the 
mie wliich Mr. Chitty lias Itiid down. Upon the 
iDAteriala now before me 1 refuse the application. 
Solicitor for plaJntitT, Boyd. 

(Before Holroyd, J.) 

Ahdbbson v. Douglas aud Coy. 

1st, 4th March. 

Sukg of ihijirente Court 1884 Order XXXI. 



IrUerrogaUirUs — Further anavxrn — lAbel — /« 

adwH for tibel a detetulanl 'nay object to oiwK'ei 

interroffotory as to Khnther lie published the aUhged 

libel on the ground that l/ie anvufr might lenil to 

criminate him when an ob;ectiori w taken to 

OH iiUerrogaiory vu the groutui that it mag tend to 

criminate the peman interroija'ed, the judge must 

decide mhelher in hin opinion tlie quesliun iiuty 

such a tendency. 

Application on l>eha]f of the plaintiff for on order 

that the defendants do deliver further and better 

answers to certain interrogatories. 
The pleadings were aa follows : — 

StftttmLiit of Claim, 

1. The pMiitiff w&a at nil tiroes netussary for thianctioD a 
resiilinit of b-dA ilh itlderiniin (if the town of GLvIong and ai BDch 

.8 ktiuwn generally to be a umiiidace at a 
eleui^- r.-., __i . . 

candidate for the said office at the suid eloi:tion' therefor. 

2. The dcfi^ndwite at all timca necessary for the purpoaes of 
tbia aoUou werti the proprietum and publisbera of a uertaia 
newspaper circntatini; at Ueelong aforrsaid called and kDOWn 
as the Utilimy Advtrtiner. 

8. The defendonta falaely and matiuional; printed and pub- 
lished in the said newapaperoFund coDoiiiiiiiig the iilointiffond 
oCand concerning him oa auch aldernitui anil of and wjuterning 
him at anch candidate as aforesaid the foUowiogBcanilaloua 
words " Time was when a Manners buttroa or uNormaiiby 
satisfied the ambition of the elite of colonial society. Tliat is 
no longer the case and in munici|)iil matters we ought not to 
)>e satisfied with a cUaa of men aa ma]ora who are utterly 
unahle t« realise the dutiea whiuh attach to so Ijonorabte aud 
responsible a position Imeaning to indicate aa a person of that 
cl»ss the plaintiff. | A nian for eiainple who is sober only by 
accident {thereby meaning the plaintiff), and who is so 
ainoroaaly inuliued tb^t he cannot euttir a manufactory wbure 

-in are employed without ambraciiig tht - - ' ' 

: 1_. .1 ature (meaning ther 

to iiresido over our , . __ .. 

. . , . We therefoie uttei in time a word of warning nut 
to the burgeaseB who unfortunately have no vi icc iu the selec- 
tion bat to the Town Council (meaiiiiig the Town Council of 
the said Town of Gcelong which possessed tlie right of electing 
the Mayor of the said town) h ho will bo held sfrioualy respon- 
aible for what they do at the forthcoming mayoral electiun." 

4. The defendants meant and intended to and did convey 
by the said words that the plaintiff was on individual ao desti- 
tute of intelligence nn'I pcraonal dignity and of the ordinary 
sense of duty and rcspoustbtlity to or in a public office of 
mayor of Geelone that he was wlioUy unfit to be appointed 
to or entrusted witli the office of mayor of Geelonji and if he ' 
were entrusted tbi'rcwith he would dcicrode and discredit it. 
And the said defendants also meant and inttnded to and did 
convey by the said words that the plaintiff was a person 
of so habitually drunken habits that it was only by some 
accident which restrained the plaintiff from access to 
ntoxicatiiig liquors that he waa ever sober, and farther that 



the plauitiff \ 



and proper control ov 
entering a place of business we 
plaintiff was destitute of all stni 
tn liimaelf ot towards the said 
on uuil embiace such of tlitn 
further that by 



) a person who bad so little reasonable 



propensities that o 
e woman were employed, the 
< of dif(oity and propriety either 
'oinen was accustomed to seize 
aa he chaoccd to fancy. And 
said misconduct the plaintiff 



could not iccurately or appropriately be described aa a n 
but was a creature practically of a lower order than mankind, 
and an individual wholly unworthy of aud impossible to be 
elected to tlieofiicaor mayor of Uee long. 

5. By reason of the premisestheplaintiffwaagrcatly injured 
in credit and reputation, and was also injured in his credit and 
reputation as such alderman of the said Town Conncil of Gee- 
lon>;snd by reason of the nearness of the said election to the 
said publicatinn nas disabledfrom dieabusin^ the minda of the 
councillors and aldermen of the said Town Council of the Town 
of OaeloDg of the said charges before the said ehtction and was 
therefore coinpelleil to and did in tact withdraw hia candid- 
atnre for the said ofBce. 

U. Tbo defendants also falsely and maliciously wrote and 
published of and concerning him as such alderman aa afore- 
said tlie fiiUowiug scandalous words " If we tell the burgesses 
that their n>ouoy has sometimes been vutedawaybya man 
(meouiiig tlie plttmtiff) so drunk that he (meaning the plaintiff) 
COnld not possibly have known what he (meaning tbe pUiutiS) 
was dolni; it may possibly induce them to ponder over the 
statements of the Chairman of the Kinance Committee of the 
Council Eiud seek for an explanation of them." 

7. The defendants meant and intended to and did in fact 
convey by the said words that the plaintiff, in total disregud 
of hia duty as and being, as the fact was, the Ctiairman of the 
Public Works Committee of the Council of tbe said Town of 
Ueelong, or as and being an alderman of the said Council, 
used to come at times to the discharge of hia duties aa such 
Ihoirman or as sucli alderman iu such a condition of drunken- 
ness aa to be ({uitu incap.ible of duly performing thesaiil duties 
of his said office or uifices, and that notwithatandingand reck- 

at fact tbe plaintiff on such occasions aa such Chair- 
I such aldcrnuui voted away the public funds iif the 
said Town of (iaelong to the f^rrat detriment and disadvan- 
tage of the said ^wn, and that in view of the said mattera 
the uondoct and B(«tcments of the plaintiff as such Chairman 
OS such aldtrman deserved and [kuunded a close and, to 
him, discreditable iuvcatigation. 

8. by reason of the prBmiBea the plaintiff Waa greatly dom- 
iged in his crmlit and reputation aa such alderman and Cbair- 
tian of the Public Works Committee of the said Council 

aforesaid. 

9. The defendants alao un tlie 13th day of March lt)91 
falsely and maliciously printed and publiahud of the plaintiff 
and of him as such alderman of tbe said Town of Geelong, the 
following scandalous words :— " Members of tbe Council 
(meaning the Town Council ot the Town of Geelong) 

.ffeut a happy unconsciousness of liaving any black sheep 
a the fold and they iimocently ask us to enlighten 

them further on the subject We will 

give them alt that they ask for with posaibly eomethinB 
added, but In doing so we shall ex^ieut to be iudciiinified 
against any action that may be taken U|<on it. If the Coun- 
cil (meuiing the said <.k>uncil) is then in a position to prove 
that we niade a false allegation we will make tbe fullest 
possible amends. We think however that when they (mean- 
"ig ihe said Council) have taken counsel with each other they 
will conclude that to give the indemnity we ask for would be 
a risky proceeiling, and that they (riiianiug the said Council) 
hod better seek out their bliwk sliccp, wbitewaah biin, and, 
tortile credit ot tbe Council (meiuiiiig (lie said Council) geuer- 
ally put him upon hia j;ood behaviour. 

10. The defendants intended by the said words to convey 
that the plaintiff was the black abeep of the said Council, and 
that by hia misconduct and evil habits be atood in exce^ 
tional contraat to tbo roat ot the said Council aud was a dis 
crerlit and disg>auctoit. 

11. By rvaiuit of the premises the phkbitiff was greatly in- 
jored iu his credit and ru[>ntation, and iu liis credit and re^n- 
tation as snch alderman of the said Counts and was otherwise 
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bjnred. 

To this the defendants pleaded that they did not 
admit the allegations in paragrnphs 1, 3, 4, 5, 6, 7, 8, 
9, and 10 of the Statement of .Claiiu, and that is they 
printed the words complained of in pomgraphi) 3, 6, 
and 9, that such words without the meanings were 
true in substance. 

The interrogatories, the answers to which were 
under review, were as follows : — 

2. VTm not an election for the office of Mayor of the Town 
of Geelong appointed to be holden on the 9th October 1890, 
or how otherwise ! 

3. Was not Iho pliuntiff oa snch aldenniui ae aforesaid or 
how otberwue known to or believed by the defendaata or by 
their editor, Reuben QuarreU, and by the burgesses of Oue- 
long to be a candidate st Buch election for such office of 
Mayor ! 

4. Look "upon the three several prints exhibited to yoa 
herewith atid marked respectively A. B. and C. and answer 
were not eucb and every of inch prints priuted and pablisbed 
by yoQ the defendants or for and on behalf nf yon the defen- 
dants SB the proprietors and publishers of (he newspaper 
called and known ss the Qetlong Adrertiner, snd sre not the 
said prints part of the issues ot the asid newspaper printed 
and publiehed liy or for the detendsnts on the fth October 
1890, the 5th March 1891, and the 13th March 1891 respec- 
tively T If nay, how otherwise t 

5. Were not the word* [here followed the first allc^ libel 
oe est ont in paragraph 3 of the Statement of Clairn] which 
appeared in the print oE the Otelung Adoerlittr of the 7tii 
October IS90, and exhibited to the defendants herewith and 
marked A. or some of snch words and if so which intended by 
you or your agents or contributors to refer to the plaintiff, 
snd to the plaintiff as an alderman of the Town of Ueelong 
and to theplsintlff as BUch candidate at the election for the 
jfficB of Mayor of the Town of Geelong. 

6. If the words quoted in interrogatory S or some of them 
were not intended to apply to the plaintiff as in the said in- 
terrogatory 5 inquired of them to whom were snch word; 
intended to refer ? 

7. If the said words set out in interr<w^ryJI and printed and 

fublished in the said Geeloiw Advertiser of the 7th Octolier, 
800, and exbihited to the defendants herewiUi and marked A or 
some of them were intended to refer to ttiepliuntiff, then set forth 
the occadoiig and the places or the principal of them on which 
it is by the said words alleged the plaintiff was drunk so as to 
warrant tbo eoEoluMon that ha waB sober only by accident. 
Also set forth the name and localitv of t^ie manufactory in 
the said words referred to so as to identify it. 

8. Do not the words set forth in the said 5tb Interrogatory 
mean and were thsy not intended to mean subatantLdly 
what is alleged in paragraph 4 ot the statement of claim 1 U 
nay, what do the said words mean, or what were tbey intended 
to mean? 

9. Di<lnotthe plidutiffin fact withdraw his oandidatnre 
for the office of Mayor of Geelong at the election to have been 
holden for such office on the 9th October 1890 after the publi- 
cation of the Geelong Advertiser on the 7th October 1890, and 
before the holding ol the said election and are not the ddend- 
anlsor is not their editor Renbon Quarreli aw»re that the plain- 
tiff BO withdrew hta said candidature by reason of the probable 
Injurious effect on suuh candidature by reason uf the publica- 
tion of the words complained of in paragraph 3 of the state- 
ment of claim in the said Geelong Advertiser of the Tth 
October 1 890 ! If nay, state bow otherwise he withdrew such 
candidature. 

10. Have the defendants or their editor the said Reuben 
Quarrel or their agents ever seen or known theplaintiff to be 
or to have been drunk * If yea, when and where and on 
what occasion or occasions T 

11. Have the deEendanls or their editor the said Reuben 
Quarrel or their agents over seen or known the plaintttT em- 
brace or to have embraced any female employed at any mann- 

, nsle, and at what rnann- 



__ _ If we tell the burgesses Uiat 

their money has sometlmrs heea voted away by a man so 
drunk that he could not possiby have known what he was 
doing," set forth in the Qealong Advertiser of ths 6tli March 
ISOl exhibited lierewith and marked B intended to refer to 
theplaintiff? If nay, to whom were the said words b 

13. If the said words referred to In mterrogatory 13 « 

intended to refer to tbn plaintiff, then state the oocau 

where and when the pUintiff was dtunk as in Uw said words 
alleged. 

H, Were not the BMd words set ont In interiogatoiy 12 in- 
tended to bear and do they not bear tile meaning sss^ned to 
them by paragraph? of the statement of claim herein ? If nay, 
how otiierwise. 

15. Look at the words set forth in quotation In paruraph 
9 of the statement of claim herein and also appearing in tie 
Geelong Advertiser of the 13th March 1891 exhibited to you 
herewith and marked C were not the said words intended to 
indicate and refer to thepluntiff OB the " bLtck sheep" therein 



16. Do not the said words referred to in interrontory 16 
mean and were they not intended to mean aubstantially what 
they are alleged to mean by paragraph 10 of the statemait of 
claim? If nay, then what other meaning do they bear or 
were they Intended to bear T 

17. Were not the words complained of and set forth in 
paragrapha 9, 6, and 9 of the atatement of claim reepectively 
and appearing in the Qeelong Advertiser o' *'"" """ "-'-'--- 
I890,tbe5ti " ' ""' '■^-■'"•- ■ 



C, written 



lited herewith ind marked reapectively A, B, and 
by the aaid Reuben Qaarrelf as and being the 



H 



The auBwera to the above interrogatories were as 
follows — 

2. As to the second interrogatory we believe that the Bth 
day of October is the day appealed for tlie eleotioa of the 
Mayor of the Town of Geelong. 

3. As to the 3rd interrogatory we say that we are unable to 
say of onr own knowledge, information and belief whether 
the plaintiff was a candidate for the office of mayor, and we 
declme to uiswer further the a^d Interrogatory. 

4. As to the 4th, 6th, Tth, 12th, 13th and ICth interroga- 
tories we decline to answer the same, on the ground that the 
answers thereto might tend to criminate us. 

6. As to the 6th, Sth, 14th and 10th interrogatoriea we 
decline to answer the same on the sronnds that they are 
irrelevant, and that our answers thereto might tend to 
criminate as. 

6. As to the 9th Interregatory we are nnable to answer the 
same as to our knowledge, Infonnatioa snd belief, at we were 
not aware that the plainttf was a candidate for the position of 
mayor, and we decHne further to answer the said mterroga- 
tory, on the ground that it is flahiog and irrelevant. 

7. As to Uie 10th interrogatory, wo aay that Frederick 
Montague Doughus aaw and knew the plaintiff to be drunk on 
the lull Deoember, 1889, and we have seen and known the 
plaintiff to have been drunk on divers occasiona in Geelnng 
and elsewhere, during the years 1889, 1890, and 1S91, and we 
are unable more cloedy to Sx the said oocastons ; and we ds- 
cUtie further to answer the said Interrogatory im the ground 

~ shlng and irrelevant 
the Ilth Interrogatory none of the defendants have 
^,^ «w ur known the plamUfl to embrace, or embraced any 
female employed in any mannfactory. 

n. Aa to the ITtb interrogatory we decline to answer the 
same on the ground that it ia itrelevant. 

Dr. Madden in support—In an action for slander 
the plaintiff ma; administer interrogatorira asking the 
defendant whetlier he uttered the words complained 
of, and whether they or the aubstanoe of them had 
been couununioated by a third persoo. Dail^ Tek- 
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grnph Netmpaper Company {LinaUd) v. Berry, 6 
V,L.R. (L) 343, and therefore he may be adced 
whether the words refer to the plaintiff. A. defea- 
dant meiy claim that an admistiioa might tend to 
criminate him Smith v. Powell, 10 V.L.R. (L) 79. but 
the Court has to be satisfied that the answer might 
have that result, Roper v. WiOimnt, G A.L.T. 65, 
Qoarrel is the agent or servant of the defendants, and 
therefore, they would be liable if he wrote the woi'ds 
complained of, and as their servant or agent they are 
bound to obtain from him the information Bought, 
MeMeckanv. Aitken, 13 A.LT. 33, Annual Practice 
I 92, D. pg. 664. 

Mr. ColtUiam to oppose. — Every person who pu))- 
lisbes a liliel ia liable to be prosecuted criminallj-, 
and there he can claim privilege. When an ob|i'ulion 
is taken on oath that the answer might tend to 
criminate the person inter roxal(,'d and there is no evi- 
dence to the contrary the judge is bound to assume the 
objection u bona/itU. Reference was made to Odgers 
on Liljel 2nd ed. p. 517. 

His UiiNOB said, I will consider the matter. 

Hiit Uotros on a aubsequect day said, — I shall 
order that the defendants do deliver to the plaintiff 
within 4 days further and better answers to the 2nd 
and 3rd interrogatories, excepting so much ot the 3rd 
interrogatory as relates to the burgenses oF Geelong. 
I think the answr to the 4th interrogatory might 
tend to criminate the defendants. The 5th interrogH- 
tory is so framed as to imply an admission of pubii- 
cation, and the nnswer might also tend to criminate 
the defondanta. The same objection applies to the 
answers to the 7th, 8th, 12th, IStb, 14th, 15th and 
16th interrogatories. The 6th interrogatory is ir- 
relevant and an answer might tend to criminate the 
defendants. Th»9th, 10th and 11th interrogatories 
have, in my opinion, i>een sufficiently answered, and 
the information sought by the 10th interrogatory as 
to the time, place iind occasions may be obtained in 
another way. I do not think that an interrogatory 
can fairly be put as to how far the editors of a paper 
or their ^ente are to be asked to supptort a charge of 
dmnkennesB. nnd the same observation ajiplies as to 
the 11th interrogatory with respect to the chnrge of 
embracing fpmales. The plaintiff is not entitled to 
demsnd, ns he has done by the 17th interrogatory, by 
whom the articles were written. I may add that I 
adhere to what I said in the case of R>iper v. Williams, 
namely, that ttie Judge must, when nn objection is 
taken to nnswer an interrogatory on the ground that 
it may tend to criminate the person interrogated, 
decide whether in his opinion the question may have 
such a tendency. That is in accordance with the case 
of Latnbv. Mutisler, 10 Q.B.U., and there is nothing 
inconsistent with it in the opinion expressed by the 
Chief Justice in the case of Smith v. I'owetl, 10 
V.L.U. The defendants to have 4 days to answer 
further as din'cted. Costs in the cause. I certify 
for counsel. 

Solicitors, for plaintiff^ Davies, CanpbeU and Daviea ; 
for defendant, Daviet, Price and. Wighttm. 



Before Holroyd J, 



BiCHELIEU V. BbOOKES. 

14th March. 

Sttlei of Supreme Court 1884 Order XI7. T. \— Final 

judgm^Tii — Ajgidavit in reply — In applicaliont for 

fituU judgment under Order XIV. r. 1 a judge ought 

no! to look at an affidavit in reply to llie d^endanl'a 

antwering affidcmit. 

Application on tiehalf of the plaintiff to sign final 
judgment under order XIV, r. 1. 

On behalf of the plaintiff it was sought to read an 
affidavit in reply to the defendant's answering affidavit. 

Jfr. StaweU objected to the affidavit in reply being 
read. It was contended in support that the answer- 
ing affidavit set up new matter and tliat therefore the 
affidavit in reply should be allowed. Reference was 
made to ffttibande v. Bowley, 12, A.L.T. 173. 

Ui& HoMOB said : — I do not tJiiuk 1 ought to look 
at an affidavit in reply to the defendant's answer- 
ing affidavit in applications under order XIV. r. 1, 
for linal judgment. 

9olicit"irs for plaintiff Winewould, Gibba and Wiae- 
toould ; for defendant Malleeon, England and Stetoart. 

SITTINGS IN BANCO. 

(Before HigJnbotham, C.J., Williams, & Holroyd, J J.) 

Sander v. thk Qdebk. 

Feb. 15, 16, 29. 

LandAel 1884 »ec(»on» 27, 2^— Pastoral lease— Order 

of redemption — ultra vires — " SomMlead." 
An order of the G'ovemor-in-Council requiring for 
milling puiyostit all llie land comprised in apastortd 
lease, incorporating as conditions sub-secliotis &, 10, 
and 13 of section 27 of the land Act 1884 is valid "^ 
although the order purparts to be made in exercise of 
Uic power conferred by eub-serlton 8. Payment of 
the requisite sum is a conditiwi precedent to the 
exercise of the powers conferred by section 29 of the 
LandAel 1884. 

Appeal from judgment of Hood, J. (see 12 A.L.T. 
130). 

The facta are set out in the report of the ca&e when 
heard below (see 12 A.L.T. 130.) 

Dr. Afadden, Mr. Topp and Mr. Hayes for the ap- 
pellant (petitioner). If the Governor-iQ-Council in- 
tended to resume the whoh of the land demised by the 
lease, he should have proceeded under sec. 68 or under 
snbeection 1 3 of section 27, both of which provisions form 
conditions of the lease ; it is clenr that the decision in 
S. y. Cowie 7 V.L.R. (L.) 88 does not apply, as that 
case was decided upon one independent provision, 
whereas in the lease in question altematii'e methods 
of resumption are provided ; if certain conditions in 
the lease expressly deal with a resumption of the 
vshoU of the land demised, it is obvious that a condi- 



174 Vol. xni. 



TH£ AtJSTRALlAN LAW TIMES. 



|HotE8 OP cAste; 



tion dealing with any part or parte dF tim l^md demised 
muHt be restricted to a part and dotis not authorise a 
resumption of the whole of the Imid ; therefore the 
Governor-iti-Counoil was wrougin proceeding to resume 
the whole under the 8th sub-aection and tlie orilar is 
consequently ultra vires. Assuming, for tlie sake of 
argument that the order ia a. valid one, oevertliek'S^ 
the petitioner had fulfilled alt the conditions precedent 
to his exercising his right under the 29lh section before 
the order was made ; if the words of that section are 
so construed as to make payment of the money a con- 
dition precedent to selection, HO vert hel ess, the Goveruor- 
in-Council had waived any such objection by the regu- 
lations which had been made and which are to hnve 
the force of law. 

Mr. J. D. Wood and Mr. MacHugh for the re- 
spondent. The Oovernor-in -Council is empowered by 
the 8th sub-section to resume any of the 
land demised ; if he is entitled to resume a part he is 
entitled to resume the whole, ns it would he aUsurd 
that he should be put to the needless inconvenience 
of resuming the whole by a number of auccvui^ive orders 
when the same ohject could be attained by one onier. 
Re CowU 7 V. L.R., (L) 88 ; Dot d. GardUier v. Keniiard 
12 Q.B. 253 ; Lidc/j/ u. KenneJy, L.B. 6 E. &. J. Ap. 
134; the absurdity of contending that the openitiou of 
sec. 68 and sub-section 13 of section 27 restricts the 
power of the Governor-iu-Couiicil to the resumptioi of 
a part only, is clear, liecause thei'e is no expliuiition of 
what a " part " is ; moreover the Go vernor-in -Council 
is empowered by the lease to " elect " under which 
condition he will proceed and even though this power 
IB ultra virM the lessor is estopped from so contending; 
Matt V. Peel, 2 V.H. (M) 27. Aa regards the second 
question, payment of the money is clearly a condition 
precedent to tbe right to seh'ct, Weston v. Colliiu l^ I 
L,J. Ch. 353 i Lord Ranelagk 'v. Hdton, 34 L.J. Ch. 
■227, Woodfall (188!)) 120; Davia v. Thomm I It. & M. 
dOti ; Brooks v. Garwood 2 De G. & J. ii2 ; the regula- 
tions do not operate as a waiver, inasmuch its they 
are not inconsistent with the provisions of sec. 29. 
Cur. atlo. cii/l. 

HlQlNBoTU.tM C. J. :— Tlie petitioner was a lessee 
under a lease of a pastiTal Hllotmeiit, containing 
26,600 acroa of land, dated 1st July, I8!t0 and issued 
ander section 21 of the Land Act 1«90. The terms of 
all leases issued under this section must expire not 
later than 14 years after Decemlier 29, 1884, and at 
tJie end of the term, the land and all iiiipruvenieiits, 
with certu in exceptions, revert absolutely to the Crown. 
The term of the leiLse to the plaintiH' was for a period 
of eight years and six months, less three days, and 
would expire iit the extreme limit of all such leitses <in 
December 29, 1888. On September 1, 1890, the 
petitioner lodged an application, under section 29 of 
the act in the form prescribed by r^ulatioiis mrde 
under section 142 to select 320 acres, portion of the 
allotment. Ou Ihe same day, but at a later hour of 
the day, poEsessioti of the whole nllotnicnl was ixisum- 
ed for mining purposes by ordt'r of the Uoverno^^n- 
CoUDcil, purporting to be made under a condition of 
the lease in accordaaoe with the condition contained 



in section 27, subsection 8 and required by subsection 
1 of tlie suuui section to lie inserted with other cove- 
nants (h term which appears to include conditions), in 
every lease of a postorxl allotment. The petition 
alleges that the Order in Council is null and void, 
inasmuch as the same is ultra vires, and that the 
petitioner is entitled, upon payment of £320, to a 
grant in fee sim|)le i>f the land which he applied to 
select: Three questions were argued and determined 
in the Court below. The same questions have been 
argued before this Court on appeal from the judgment 
of the primary judge. The first of these (juestions is, 
whether the whole of the allotiient can be resumed by 
one order of the Govern or in -Council under the pre- 
scribed condition of the lease contained in subsection 
8 of section 27. If this condition stooil by itself, and 
hiid to be construed apart from the conditions in sub~ 
sections HI and I'A of the same section, and from the 
provisions of section 68 it is hardly disputed thiit it 
would authorise the resumption by one iirder of tbu 
whole of the land demised by the lease. The use of 
the wiirds " any of the land " doej not apply any re- 
striction.. The right (o resume every part, and by a 
single act of resumption, results from the reservatioB 
of the right to resume any part — per Denman C. J., 
in Doe dern Gardwr v. Kewttird, 13 Q.B. 253; 
Reifii-a V. Cowie, 7 V.L.R. (L) 88 ; lAddy v. Kennedy, 
L.K. 5 E. imd J., app. 134. But we were strongly 
pressed in the argument to consider sutisection & in 
connection with sul)sections 10 and \'A, and with sec- 
tion 68, and to apply a construction to each of these 
provisions of the act of Parliament consistent with the 
others, and with the various occasions and circum- 
stancei^ under which land held under a pastoral lease 
■nay be resumed fui' mining purposes. We are of 
opin'oji Ihat it \s impossihle to do this. It has been 
suggested that these different provisions of the act con- 
stitute a graduated scale, according to which, where the 
quaniity of land i-equired for resumption is very small, 
no compensation for the value uf the land resumed 
or improvements is to be given ; where tlie quantity 
required is larger, but less than the whole, some com 
pensiLtion is to be given ; aiid where the quantity re- 
quired comprises the whole of the land leased full 
coni[>ensatiou for the value of the land and of the 
improvements is to be given. If thin interpretation 
is to be accepted, the condition contained in subsec- 
tion 8 only applies to cases where the quantity of land 
10 be resumed is very small, and the Governor-in- 
Council has no power to resume a large part or the 
whole of the land. Uut according to this view of the 
condiiion, great vinlence has to he done to the temi't 
of the condition. The m.ijoriiy of purposes of resump- 
tion enumerated in the condition undoubtedly require 
only u small quantity of land t<t betaken out of a large 
area. But some of the enumerated purposes, notably 
mining purposes and forest or timber resorvcs purposes 
might require the resuui|ition of a large jiart or of 
the whole of the land included in the leiise ; and th^t 
only a:iswer that has been offered to this ohviouH dilK- 
culiy is that the word " purposes " in theue cases must 
bo taken to mean purposes incideutol to forest and 
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timber reserves, iinil mining operations already cjtiat- j 
ingHnd requiring the rfsumiition of n small piece of ! 
land only. Such n construction also requires n differ- j 
ent meaning to lie plncer! on the 8.\mG worda '' for ' 
mining purposes " in Eubsection, 1 0, wlicre, accordini^ I 
to tlie argument, a much larger thougli utiHefined ' 
quantity nmy be resumed, nnd h> section 68, where j 
according I'l the sjinie argument, the whole ouiy lie 
resumed for the snmepurpow. Moreover, it requires 
an entirely different construction and effect to he 
given to lliis suhBCction 8 of section -27, and to suiisec- 
tion 10 of aeclion 38 of the act. This latti-r subsec- 
tion contains n, power of reservation and resumption 
of land in a grazin^r area iu the ?ame terms ns the 
power in subi'ection 8 of the earlier section, "upon 
payment to the lessee for hid interest in such leasrt," 
together 'with the value of improvements. These 
words imply thnt upon payment for the interest in 
the lease tlie lease shall he at an end, ai:d I lie 
Ciovernor-in-Coiincil may resume possession of the 
whole of tJie land invloded in the lense. We should 
violate the rules of sound construction of an act of P'ir- 
liament if we held that the pon er of resumption 
created by identical words in thefiie two subsections 
differs in degree and in effect becau e compensation is 
given upon the exercise of Ihe power in the one case, 
and is not given in ihe other case. Thereisa dislinc- 
tion between the power of resumption in sobseution 
8, and that contained in subsection 10 or section 21. 
In subsection 8 to justify the resumption the Governor- 
in-Councii is required judiciously to determine that 
the land is iireaently required for some one or more of 
the purposes enumerated, but no such provis'on is con- 
tained in either of the other two subsections of section 
27, or in section 68. Soch are some only of the diffi- 
culties that meet the attempt to limit the power of 
resumption of the whole , of the land contained in a 
pastoral allotment. We concur in the further weighty 
observfttionf on this question contnined in the judg- 
ment of the learned primary judge, aud in Iiis con- 
clusion that the respondent, liaving power under the 
prescribed condition of the lease contnined in section 
27, subsection 8, to resume any part or parts of the 
land demised from time to time, had also power under 
Ihe same condition to resume the whole at once, and 
that the Order in Council is accordingly valid. The 
second question is whether, assuming the Order in 
Council to be valid, the petitioner has not acquired 
an enforceable right under section 29 of the Ijind Act 
1800 to select a portion of the allotment as a homt 
stead by virtue of ihe lodgmentof hia a|iplication, ii 
accordance with the regulations, on Septemlier 1, l^9i) 
and before the making of the order. The answer to 
this argument \h. that the Act of Pailianient gives the 
right to select only " on payment " of ^£1 per acre for 
each and every acre comprised in the homestead lot. 
These words consf'tute, in our opinion, a condition 
either precedent to or concurrent with the right to 
select, and unless there be either payment or readiness 
and willingness to pay no right to select exists Ctinip- 
bell V. Dent 6 V.L.R. (L) 117; Urd Rayi'lar/b v. 
MUttm, 2 D and 8m. 278. 34 L.J. Ch. 327 ; Painier 



r. Jatntui, L.R., 9 O.P. 348. The regulation giving a 
form of application by the intending si^lector is per- 
fectly consistent with the act. Itmerely directs what 
the selector shall do when ho intends to select. The 
making of an application in occordnnci^ with the regu- 
lation ia not a selection and it confers no right until 
the statutory condition is complied with. An amend- 
ment of the pleading was allowid at the hearing by 
which the petitioner raised a third question, nnmely; 
whether, assumingpavmrnt to be a condition of his 
liring any right, the respondent was not estopped 
1 setting up thiit condition, or had not waived its 
performance by reason of the form of ap})Iicntion pre 
Bcrib-'d by ihi' regulation wiiich the petitioner strictly 
followed. To this it is answend thnt the regulation 
ill qui'stion does not purport to estop, and that it has 
not the efftct of esto|iping the respiindent fro'u setting 
up the statutory condition ; that the regulation, if it 
ha- su,'!. (■(«■.■! wou'-l U: I'If.n I'/r-'n; and that the 
petitioner had not any evidence to show th»t he was 
induced, in fact, by the form of application prescribed 
lo refrain from pnying or tendering payment of the 
money, even supposing that payment or tender could 
hiive had at that stage any effect. The appeal will be 
d smis^eil with rests. The judgment appealed from 
will [m coi.firmetl. 

Solicitors for petitioner (appellant). Woodman ; 
for i-espondent Crown SoHrilcr. 

(Before Higinl-otham C. J.. Williams & Holroyd, J.J.) 

U*SK OF SOITTH ArSTBAUA V. CiTY AND CODKTV 

Propkki V Bank. 

Feb. 18, 19. 

M.iiii}:$ Avt 1890, s. "7, f. 87, mk 4.—Comjianie» Act 
1890 «. 48. — ExKculion lif P. M. by company. — 
nomljide holJer. 

Plaintiff wn)i llif. holdnr oj a promiasory note mnde 
hij ihrrf dirivtors nf llif, Je/endanl company Jor and 
on b'.hiil/ of tlte dejendanl company. The li allied 
judge irko tried the eaee, had found that the stamp 
hid been affixed to the promissory note previously to 
alt the gignalHres being ailaehed to il. He also 
fmtnd thnt ihe Ktamp itaelj had been cancelled, auhse- 
q'leiilty lo all the git/nal>ires being attached to the 
proiiiiMiiry note. The enneellation had been effected 
by the name oj ihe defendant company being leritten 
nn-oss ihe vtatiip, togeih'-y ivith llie dale lit Sep, 
ISf^f. 

IMti tJiat tlie promisi'oiy note should be deemed to be 
duly Ktamped within the meaning of section 87, tub- 
seclian 4 if the Stamps Act, 1890, as Teganln the 
plaintiff, u^io was n bondjide holder. 
Held aho, that, assvminfj the tiw daU of caneel- 
lalinn wn» not the \st Sep. IS."*?, still, inoKmnch 
an the stamp itself had been affixed previounhj to the 
exrciitinti of tlie jtromienory note by the defendant 
ronipnny, the plaintiff H-as further jirotecled by sec- 
(fcit 77.' 

I A pro>nis»ory note made by titree director! (fa com- 
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pony by andon behalf of the company U not executed 

by the company until all llie signatures of the three 

directors are attached to the promissory note. 

Appeal from Hood, J. 

The facte and arguments appear in the jadgments 
of the Court, 

Mr. R<^day appeared for the defendant (appellant). 

Mr. Higgin* and Mr. Mitchell appeared for the 
plaintiff (respondent). 

HiniNBOTHAM, C.J.— In this caae we are all of 
opinion that the appellant has failed. It is an appeal 
from the judgment of Mr. .luBiicf Hood giving judg- 
ment for the plaintiff upon s promiBsory note dated 
the 1st of August 1888. payabli> to ttie J'n-ston 
Heights Estate Company for the sum of £19,516 8b. 
6d. Various questions were raised at the hearing, 
but the single question argued before us is raised by 
the second clause of the defence, viz,, that this promis- 
sory note was invalid in that it was not duly stamped 
or at all at the time of its being made. The learned 
judge was of opinion that all the grounds of the de- 
fence failed. We, too, are all of opinion that the do- 
fence has failed. I am <lf opinion that it has failed 
on both grounds, and owing, [ think, to a mistake on 
the part of the defence, which lies at the foundation of 
the argument applied to both grounds, tJiat mistake 
being that this was a promissory note which was exe- 
cuted by more than one person, and that therefore it 
became the duty of the person who first executed the 
document at the time bo executed it then to canoel 
the stamp. Now, taking the firet ground on which 
the plaintiffs rely, viz., under section 77 ot the Stamps 
Act, tbev claim to iiave brought themselves by proof 
within the second alternative of that section. Now, 
this section provides — 

"That an inBtrument, the iloty on which [■ requireil by 
law to be denoted, either wholly or partly, by an adheaive 
stamp, shall not he deemed to be duly Btamped unless the per- 
son re^uimd to uancel sach adhegive atanip ouiceli the Kuiie 
by wntbg on or acrooa the ttamp hi» name or initiale, or the 
Dune or iaitUls of his firm, together with the true date of bo 
writing, or, unleu it is otlierwifte proved, that the stvmp ap- 
pearing on the iDStrumeut wu affixed thereto at the proper 
time." 

Under this alternative it has been incumbent on the 
plaintiff to prove that the stamp appearing on thi!i in- 
strument was aflixed thereto at the proper time. Now, 
what is the proper time for affixing the stamp 1 In 
the hands of a holder that question is answered by the 
judgment in Goldberg v. Devlin, 12 V.L.E. at p. 799, 
which says : — 

" Therefore nnder the ncond altemative, by roadlng sec- 
tioDB 48 and 47 together, it appear* that the person who 
relies on the iMtrumeiit, if he has taken and holds it when it 
does not present on its face aproper cancellaflon. Lb subject t<> 
hli obligation of proving to the Court by other evidence that 
the stamp was affixed thereto at the proper time, and hy or 
by theanthority of the proptTpenon." 
Vnder this point it is assumed that this instrument 
does not or may not bear a proper camellatton upon 
the face of it. But what is the proper time for affix- 
ing the stiimp on this instrument 1 That question is 
answeteil by this same case, which says — 

" For there is no doubt that the affixing of the stamp m«y 
bebefore— evin some time befora^or at the time of liiniinK 
the note." 



That is the time of its execution. When was this note 
executed t It is executed when it is completely signed 
by alt the nect'ssury persons, and in a form to make it 
binding on the defendant oompsny. The mistake 
which lies at the root of ail the arguments appears to 
me to be this, that these arguments assume that this 

a note which has been executed by three persons, 

id not a note executed by one person. It is a pro- 
missory note executed by a corporation under the 
trading company's laws, und it iii executed in confor- 
mity with the powers given by the Companies Act 
1890, section 48, which provides — 

" A protnissory note shall be deemed to have been made on 
behalf if any coiDpany under the part of this Act if made tn 
the name of the uompinj by any perBon acting ander the 
authority of the company, or it made by or on behalf of the 
company by any person acting umltr the authority of the 
company." 

This note is signed by three of the directors of the 
defendant company for and on behalf of the City end 
County Property Bank, and the proper tin:e for affix- 
ing the stamp to the instroment is, in my opinion, 
some time before or at the time when the signatures 
of the three direetors have been completed. It is not 
a case inwhich the note is executed by more than one 
person ; if it were, the titiiB for cancelling the stamp 
on that note would be at the time when the note is so 
executed by the person first executing it. It is a note 
executed by a company (by persons duly authorised 
by that company), and it becomes an executed note 
only when it becomes executed by those persons so 
authorised as to bind the company. What are the 
facts found by the learned judge, and which appear to 
i>e supported by a preponderance of the evidence ? 
This stamp was affixed sonie time or other before the 
signatures of the three directors were attnched to it. 
The precise time when all these signatures were com- 
pleted is not clearly shown, but they were all com- 
pleted some time before the Ist of September (probably 
on the 28th or 29th August), and on the 1st of Sep- 
tember this obliteration appears to have been placed 
on this stamp, and on the same day and after the ob- 
literation this document came into the possession of 
the plaintiffs. These facts the learned judge has 
found, and we think the evidence supports his finding, 
that this stamp was affixed at or before the time the 
note was eiecnted, which is the proper time ; and also 
that it was afhxed by or by the authority of the pro- 
per person, viz., the corporation, and that proof hav- 
ing been given, the plaintiffs are entitled to rely upon 
the second alternative of section 77 of the Stamp Act 
1890. The learned judge has also held that the plain- 
tiffs have supported their claim to sue ou this instru- 
ment, under section 87 sub-section 4, which provides 
that— 

" If at Ihe time when any bill of exchange or promiasory 
note comes into the hands of any bosajiilr holder thereof there 
shall be affixed thereto a proper adhesive stamp or stamps of 
sufficient amount effectually obliterated and purporting and 
appearing to be duly caiiuelled, such bill of exchange or pro- 
miaaon note shall, as far as relates to such holder, be deemed 
to be duly stamped." 

The facts which I have shortly stated show that the 
plaintiffs have brought themselves within the protec- 
tion of this fourth sub-sectioii. It is not disputed that 
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the plaintifia are bona-fide holdeni of this note ; 
it is admitted that the Btamp is of sufficient 
amount ; it cannot be denied that it is effectually 
obliterated, and it purports and appears to be (ocoord- 
ing to the view taken by the learned judge) i^ulj can- 
celled. Due cancellation consists in the person 
executing the note signing bis name (which includes 
iiDpresaions of the nature here shown) upon the stump 
and the true date when such signature and initials of 
the person who cancels were placed thereoiL ITow 
there appears upon this stamp an impression of the 
name of the defendant company, and the true date 
upon which the stamp has been cancelled. At b11 
events the stamp purports and appears to be duly 
marked with the name of the d^endant company 
together with the true date of that marking. Of course 
the case would be entirety different if this note could 
be treated as the appellarts have treated it, as an in- 
strument not executed by the defendant company, but 
as a note executed by three persons. The learned 
judge held that it would be a mistake to hold that the 
dotfl was executed by any one of these pereons. They 
signed as the agent of ^e oorporation, they were its 
hand, and it was by means of their affixing their names 
that the corporation executed this instrument, These 
directors are not liable on that note. They are acting 
OQ behalf of the corporation. It docs not bind the 
directors but the corporation ; it is the only person 
bound by it, and it is the person to cancel the stamp. 
If the stamp is of the proper amount, if the proper 
name appears on it, and if the true date of writing 
Buch name appears on it or in the hands of a bona-fide 
holder, it the stamp purports and appears to be duly 
cancelled, then there is a compliunce with the provision 
imposed by this statute. I am of opinion, therefore, 
that on both grounds the sppeal has failed, and that 
the appeal must be dismissed with costs. 

WiLLiAHB, J. —Noth withstanding the able argu- 
ments addressed to us on behalf of the appellants, with 
which at the time I felt somewhat pressed, upon re- 
flection I am of opinion that the judgment appealed 
from should be supported on both grounds. It may 
be supported under section S7, sub-section 4, which is 
for the protection of bonafide holders who are pro- 
tected if the stamp on the face of it is duly cancelled. 
The stamp need not be duly cancelled in point of fact, 
it is enough if it purports and appears to be duly can- 
celled. That is this case. The manager of the plain- 
tiff bank swears that when this note came into 
his poeseesion it had upon it the stamp which is 
now attached to it, and that such stamp was in the 
same cwidition that it now is, and there was nothing 
to apprise him that the stamp was not duly cancelled 
in every respect. It was cancelled by the name of the 
party who made the note the City and County Pro- 
perty Bank, and bore a date consistent with the note 
having been made by that party, and therefore, upon 
the face of it, the plaintiffs are entitled to the protec- 
tion of section S7, sub-section 4. I wish also to state 
that the plaintiffs come within the alternative of sec- 
flgp 77, whioh says : — 

tl Ak Inatrninent, the daty npon which Is permitted or 



Muired by law to be denot«d either wholly or partly by ai 
ibesive stamp, ia not to ba deemed duly so stamped with ai 



adhesive atamp, ia not to ba deemed duly so stamped w 
adheaive stamp anlesa the pareoQ requited by law to cancel — 
That ia, the person by whom the note is executed— 
"anohadheaiveitampoanoela the same by writing on 1 
the stamp hU name or Initials, c " "" 



or uiitials of hU 



That was done in this case — 

" together with the tme date of hia w writing " 

ifow that was not done in this case. It ia beyond 
controversy that this note was executed by the de 
fendatit bank before the tst of September, and it is 
equally beyond controversy that this cancellation did 
not take place before that date. But the section 
continues — 

" unlets it is otherwise proved that the stamp appearing on 
the instrament was affixed thereto at the proptr time." 
Now, I think, reading that section with the case of 
Goldberg v. Devlin, which is an express authority upon 
the law appertaining to that section, all that has to be 
proved is this- -that the person who relies on the in- 
strument (the plaintiff bank in this case)) if he takes 
and holds a note which does .not present on its face a 
proper cancellation he is subjected to proving to the 
Court that the stunp was affixed at the proper time 
and by or by the aulJiority of the proper person. The 
facta of this case preeent a weaker case against the 
plaintiff than the facte before the Court in Goldberg v. 
Devliti, because the stamp on this instrument does not 
present on ita face an improper cancellation. It pre- 
sents on its face a cancellation which may be a per- 
fectly proper one, so far as the holders are concerned, 
There is nothing to tell them on the faoe of this docu- 
ment that it was not executed on the 1st September. 
The plaintiffi took the note on tha Ist of September 
and discounted it, and jvhen they took it it was in the 
same condition as it now is ; that is sworn to by Mr. 
Eagar, the manager, therefore to his mind the note 
presented no irregularity ; but in point of fact it turns 
out that the stamp was not duly cancelled. It was 
cancelled subsequently to the execution of it by the 
defendant bank, and therefore the onus is thrown on 
the plaintifia to prove that the stamp was affixed at 
the proper time, that is to say at the time when the 
instrument was executed. Now, there is smple evi- 
dence to satisfy the finding of the learned judge that 
this stamp was affixed to Uiia note, either before or at 
the time of its execution, and that being so, the ap- 
peal is defeated on both grounds. 

HoLBOrD,J. — ^I concur in the judgment of the 
Coui-t. L was a member of the Court which decided 
the case of Goldberg v. Devlin, and I see no reason to 
depart from that judgment. To me the last clause of 
section 77 can bear but one meaning. The word 
" affixed" means simply put on or fastened to. The 
word is used in that sense in a number of other seotionn 
in the act, and in no other sense. If it had been in- 
tended to put any other meaning upon it that would 
have been so expressed. The words *' stamp appear- 
ing on the instrument" does not mean the stamp as it 
finally appears, but as it appears when it was affixed. 
Interpreting the clause acconiing to the ordinary rules 
of grammar, it is only neoessar; to prove that the 
stamp was affixed at the proper time. With reference 
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to subsection 4 of section 87, it appears to tne that the 
very ekilful argument addressed to us by the appel- 
lant would obliterate the maxim qui Jant per alium 

/acit per se. I do not think that the Stamp Act in- 
tended to touch that maxim at all. Now, what is the 

' meaning of " the maker" of a note ! It is ueed in two 
sensefi — in one sease where a pcreon bimaelf 
puts his hand to the document, and in another 
senae where an agent aigiia for him ; but where 
an agent signs a promissory-note for hie prin- 
cipal the principal is liable at law, and therefore the 
principal ia a person who may cajicel the stamp, but I 
see no reason why the agent should not cancel the 
stamp for and on behalf of his principal, nor why the 
principal should not cancel the stamp himself. TJnder 
section 48 of the Companies Act, a promissory- note 
shall be deemed to have been made on behalf of a 
company if made in one or two ways — if made in 
the name of the company, or if it is made for or on 
behalf of and on account cf the company by any 
peraon acting under the authority of the company. It 
appears to me that the stamp may be cancelled in pre- 
cisely the same way. I ace no reason why these 
directors should not have written their names across 
the stamp, stating that they wrote their names on 
behalf of the company, that would have been due can- 
cellation, and writing the name of the company across 
the stamp equally amounted to dae cancellation. 
There was authority to write it, and even if there had 
been no authority to write it, authority miglit have 
been presumed. The holder, when he took the note, 
had a right to assume that the stamp had been affixed 
and cancelled and to rely on the maxim omnia preia- 
muntw rite acta. I think, therefore, that when this 
note came into the hands of thOiplsiTitiSE, by whom it 
was discounted, it purported and appeared to be duly 
cancelled, and accordingly the plaintiffs are protected 
under section 87 aub^tton 4, as well as under the 
former section 77. 

Solicitors, Tor defendant (appellant) HobtUty ; for 
plaintiff (respondent) AtlMiiorough and Co. 



IN CHAMBERS. 



Before Holroyd J. 



21st March. 

^«Im ifSuprmu Court 1884 Order III r. 6 — Order 
XIV rr. 1, 8 — Specially eiidormd wrtt — Fittal 
fudgmetit — ^tm-aerviee oj exhibiu — Irregularity — 
Dtmaad before aetion — Where, in an application for 
Jinal judgment, the exhibiU referred to in the plain- 
tife aff^avit, are not lerved wUh the affidavit tueh 
non service ia an irrfgularity only and can be cured 
hy graniing an adjournment— Where in a uril pitr 
porting to be a apeeially endorged writ, tliere \g a 
mani/eiil blundur in th^ particulars, srtch blunder not 



altering the manifeal sense of tlif. endortetiunt 
Held that the blunder did not Ji^prive llie writ oJ it* 
character of being a specially eiidorseil one — In an 
aetion by a customer against his banter for payment 
oj an aeciMnt enrrenl no premous demand for pay- 
ment is necessary before action ; the writ being a 
su^icient demand. 

Application on behalf of the plaintiff company under 
order ^V. r. 1 for leave to sign final judgment. 

It appeared that the defendant was served with a 
writ on which a statement of claim was endorsed aa 
follows : — 

The plaintiff** oli^m ia for money deposited with the de- 
fendant aa a boDker. 

]692. Pabticdlaks. 

9tb March. To amouDt of account corrent dee by the 
PuiMTiFP to the DarKKDAKT on this date. £234 19 10. 

On the Ifith March a document pntporting to be an 
aeiided statement of claim was served on the de- 
fendant's solicitor. This doctiment was similar to the 
endorsed statenient of claim with the exception that 
in the particulars the word defendant was substituted 
for the word plaintiff; and the word plaindff was 
substituted for the word defendant. 

The defendant appeared to the writ on the 16th 
March. 

Mr. Mitchell to oppose. There are two preliminary 
objections to this application. The first is that the 
defendant has not been served with copies of tho 
exhibits referred to in the plaintifTs affidavit in support 
of the application as required by order XIV. r. 2. The 
second objection is that the writ itself is not specially 
endorsed. The particulars endorsed on the writ are 
nonsense and if they are not to be looked at the writ 
is not appcinlly endorsed for want of particulars. Perry 
V. flint, 9 A.L.'l'. H9, Wijvhor Cofee Palace v. Cheel, 
10, A.L.T. 275. The defendant appeared to the writ 
as originally served and if tliat writwasiiot a specially 
endorsed writ when the appearanee was entered, the 
plaintiff cannot by any amendment make it into a 
specially endorsed one so as to enable him to obtain 
judgment under order XIV". r. 1. Oumey v. Small, 
1891. 2. Q.B. 584. Further the pUintiff does not 
show either by the endorsement or hy affidavit that 
there was any demand made for payment by cheque 
OF otherwise before the action was commenced. 

Dr. Afadden in support Aa to the first objection 
the failure to serve exhibits along with the aflldavittn 
support is at the worst merely an irregulority and not 
a nallity and therefore if the defendant says he rs pre- 
judiced by the non'«ervioe the proper remedy would be 
to grant an adjournment to enable the plaintiff to 
serve the exhibits. Bdgeeumbe v. Taylor, 8 AL.T. 14 ; 
Leake v. Field, 10 A.L.T. 275. But the defendant 
cannot be prejudiced, for the exhibits referred to are 
the ledger acconuta between the parties nnd tho pay-in 
slips. As to the ledger account the defendant's bank 
pass book will give it the information it requires. 
It also hftfl the original pay-in slips so it cannot require 
the copies. Endorsed on the affidavit them is an inti- 
mation that the documents referred to are in the defend- 
ant's own poa-tcasion. As to tho ainendiiinnt order 
XXVIII. r. 2 enables the plaintiff to amend hb endorse 
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meut once without leave. The ptaEntiff has amended 
under this rule, aud, as the defeudunt uppeared after it 
was serve<l with the amended statemeDt of claim, it must 
be taken to have appeared to the endorsement as 
amended. X debtor, when the debt ib due ie bound 
to pay without any demand, but in any case the writ 
is iu itself a demaitd. 

HiB HoHOB in giving judgment said: This ia a 
summooB for final judgment under Order 11, r. 1. 
The defendant bank did not file any affidavit in reply, 
but counsel took several preliminary objections. The 
first objection was that copies of the exhibits referred 
to in the affidavit 'filed on behfilf of the plaintiff cora- 
piuiy had not been served on the defendant bank, 
together with the affidavit. The plaintifi* company 
sues the defendant bank for money deposited with the 
defendant ns banker, and for amount due on current 
account. The eichibitB referred to in the offidauit were 
the plaintiff's bank pass-book and a book containing 
the blocks of the pay-in-a1ips. The ledger from which 
this bank pass-book was made out, or ought to have 
been made out, and the actual pay-in-slips are in the 
poesession of the defendant. The fact that copies of 
these exhibits were not served' upon the defendant 
together with the affidavit would, in my opinion, be a 
ground for adjournment if the defendant went in any 
way prejudiced by the omission, and it is possible that 
the defendant might be prejudiced by the omission to 
serve copies of the bank pass-book, inasmuch as the 
plaintiff relies upon the bank pass-book as evidence of 
the amount of payments made by tlie defendant on 
account to the plaintiff out of th«i money paid in by 
the plaintiff. If the defendant tlieref ire, requires an 
adjournment, for the purpose of obtaining this affidavit, 
I should grant it, but the non-service nf copieti of these 
exhibits was au irregularity, in my opinion, and con be 
cured and is not fatal to the application. Another ob- 
jection was that the writ of snmmona had been amended 
and that the defendant had not been served with a 
copy of the amended writ, and therefore that there 
was no foundation for this proceeding as upon the 
amended writ I cannot discover from the affidavits 
that the writ of summons has been amended at al). 
What was done waa this — a paper purporting tocontain 
an amended statement of claim as endorsed on the 
writ was served on the defendant's solicitor on the 
15th March last. The writ itself had been served 
previously, >ind the defendant appeared to the writ on 
the 16th of March. The statement of claim endorsed 
on the writ waa as follows : — 

"Tha plainUff's clum ii for mon^ deposited with ths da- 
fendMitM banker. ParlieaUra. — 18(n!,0th Uaccb — Toamoont 
of acccNuit current due by plaintiff to defendant on this date, 
£234 19s. lOd." 

In the document furnished to the defendant's solicitor 
on the 15th March the particulars had been altered by 
substituting the word defendant for "plaintifi)" and 
the word plaintiff for "defendant," fio that tlte particu- 

" 1SP2, 9th March— To amoant of account current dne by 
defendant to pl^utiff on Ibn date, £234 19b. lOd." 
The deEendant has appeared to the writ, and the writ 
was a Bpedally endorsed writ. The particulars, it they 



had stopped at the word " due " and had added only 
the amount, would have been perfectly clear, correct, 
and intelligible. The words " by plaintiff to defendant 
on this date" make nonsense of the particulars and 
represent a thing impossible, and were a manifest 
blunder. That blunder did not, in my opinion, alter 
the character of the writ, and I think that blunder 
might have been subsequently amended, although it 
has not been amended up to the present I am in- 
clined to think that I could amend it now. I would 
hurt no one, and would not alter the manifest sense of 
the statement of claim. Whether or not, however, it 
could be amended immediately, is, I think, really not 
material, for the meaning is so perfectly intelligible, 
that I think the plaintiff having proved his case by 
his affidavit is entitled to judgment for tlie amount en- 
dorsed on the writ. The third objection raised was 
that the defendant bank was sued without any previous 
demand having been made for the money by the pres- 
entmer,t of a cheque. The answer to this is that the 
writ itself is a good demand. At the same time it 
seems to me that there is more jtistice in this than in 
either of the other two objections, because the plaintiff, 
by adopting this form of proceeding without having 
made any previous demand for the money, puts the 
defendant (if it intends to proceed with the action) to 
the necessity of paying the costs of the writ. I do not 
know whether the defendant requires an a^jonmment. 
If it does not, I will order judgment for t^ie plaintiff 
for the amount claimed. [Defendant having intimated 
that he would like an adjournment, his Honour oou- 
tinned] — I will give the plaintiff 24 hours to serve 
copies of the exhibits, and I will wljoura the case for 
two days aft«r service of such copies. 

Solicitors; for plaintiff, W. U. Lemt; fordefendant, 
Daoieti Price and Wightim. 

(Before Holroyd, J.) 

Is THB Will or Chsibtika Stdbrock. 

22nd March. 

AdminUtnaion and Probate Act 1890 (Ifo. 1060) aec. 

2.3 — Caveat question of /act — Jury — lec. 23 is tiv- 

tended for tlia aesietanee of tine jwige before whom an 

order niei, calling vjmn a caveator to nhow cause, is 

heard, ao as to enable him, if he so desire, to have 

the assielance o/ a jury. — A party to the proceedings 

is not entitled to apply to have the questions of fact 

fried by a jury before the hearing. 

Application ex parte on behalf of the caveator under 

sec. 23 of the Adminittration and Probate Act, 1890, 

that questions of fact, which may arise on the hearing 

of the order nisi calling upon the caveator to show 

cause why probate should not be granted to the will 

of Christina Sturrock, should be tried with a jury. 

His Honor said, — In my opinion sec. 23 was in- 
tended for the assistance of the Judge before whom 
the order niei ia heard, so ad to enable him, if h» 
desired to have the assistance of a jnry, to order that 
the questions of fact should be tried by a j<i>7> I ^ 
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not think that it was intended that a party to the 
proceedings should be entitled to moke an Rpplicatioii 
for a jury under sec. 23 before the hearing of the 

Proctor for caveator, Mclnemey, 
(Before Uolroyd, J.) 



UhIOK TbDBTBR COV, of AuSTRALII. LlUITED V. 
WbITB and 0THKR8. 

24th March. 

Rtiles ot Supreme Court 1884 Order X7I r. 48 

TKiri Fariy — Application — Art application by t!i« 

defendtmi far leave to bring in a tliird party ought 

to be 'made on Twtiee to the plaintiff, and not ex- 

parte. 

Application on behalf of the defendants under order 
XYI. v. 48 for leave to bring in the Bank of Sonth 
Australia Limited, as a third party to the action. 

Hie application was made exparte. 

His Honob,— Ought not the plaintiff to be served 
with notice of this applioatinn ! 

Mr. Hayea, in support.^The genera) practice has 
been to make the application exparte. 

His Honob said, — In the case of Wye Valley Hail- 
toay Coy. v. Howes, 16 Ch. D. 489, HaU V.C, at 
page 491. " Though I can make the order asked for, 
1 should prefer in this case that notice be giveo to the 
pUintifls. I may say, further that I ahould be un- 
willing to ^ire the leave asked for in ojiy case without 
notice being given to the plaintiffs of the granting of 
that which might interfere with their action in a very 
material way. Convenience is all in favor of hearing 
what the pluiotiBs have to say in the first instance, 
instead of waiting to have the difficulties raised and 
discussed in a bnbsequent application. My opinion is, 
that notice ahonid be given in every case." I tliink 
the practice ss there lud down is an excelleot one to 
fuUow. I think a summons should be taken oiit and 
served on the pi wn tiff. 

Solicitor for defendants, Woolcott. 



(Before Holrc^d, J.) 



p Vam Dikush's Land v. Ivky. 



24tb March. 

Bulee of Supreme Court 1884 Onfo- XH r. 9— Order 
XIV r. 1— Final judgment — appearance — In an 
application under order XIV for final judgment 
the nroductum of tlie duplicate meniorandam of 
appearance, sealed unth t/ie seal of tlie court, is leu^ 
dent evidence of tlie fact of appearance. 
Application on beholF of the plaintiff for leave to 

Mgn tinal judgment under Order XIV. r. 1. 
Th«e was no appearance for the dvfendant 



The affidavit in support, as to the appearance of the 
defendant, alltf^ed that the deponent " that be had 
been informed by his solicitors and believed that an 
appearance had been entered by tlie detendaut." 

His Honob: Ought not the appORnuice to be 
sworn to by a person aft«r searching, or at least by 
the solicitor 1 

The duplicate memorandum of appearance, sealed 
with the seal of the Court, was produced, and it was 
contended that such memorandum was under Order 
XII. r, 8., sufficient evidence of the fact that an ap- 
pearance hod been entered without any affidavit t* 
that efffeot. 

HiB Honor said : — I think that under Order XII., 
r. 8, the production of the duplicate memorandnm of 
appearance, sealed with the seal of the Court, is suffi- 
cient evidence of the bet of appearance. I allow the 
application. 

Solicitors for plaintiff, MaUtton, England and 
Stnoart. 



(Before Holroyd, J.) 
DOUOHTT h obs. v. Cocnskl k OBB. 

3l>th Mardi. 

Bndes of Supreme Cowrt 1 884 XII r. 8 — Order XIV 
r. 1 — Final judgment — Appearance — In an appli- 
cation under order XIV. for final judgment the pro- 
duction of the duplicale memorandum, sealed toiih 
l!ie teal of the court, is su^ffident evidence of the foot 
of appearance — McNamara v. Clarion 12 A.L.T. 
135 dietinguished. 

Application on behalf of the plaintiSs for leave to 
sign final judgment, under Order XIV,, r. 1. 

Mr. Pigotl to oppose. — There is a preliminary objec- 
tion, The affidavit in support does not allege that an 
appearance has been entered by the defendants, and 
therefore the application should be dismissed (MeJfa- 
mora v. Clarion, 12 A.L.T. 135.) 

Mr Fox produced the duplicate memonuidam of 
f^pearanoe, and contended that, under Order XII., r. 
6, the same was sufficient evidence of the fact ot 
appearance. 

His Honor said : — I had occasion last iraek to con- 
sider this matter in the action of the Bank of Vofn 
Diemen'a Land v. Ivey {ante), and I then held that 
the production of the duplicate memorandum of , 
appearance sealed with the seal of the Court, is suffi^ 
cient evidence of the fact of appearonoe. I was not 
then referred to Mclfamara v. Clarton, (13 A.I1.T. 
136). On looking at that cose it does not appear that 
the memorandum or any other evidence of appearanos 
was submitted to the learned judge, and that being so 
I do not think it is any authority for taking the mat- 
ter out of the provifiions of Order XII., r. 8., which I 
am disposed to think makes the memorandum evideu je 
of the fact of appearance. I disallow the objection. 
Solicitors — For plaintilT, Fox and Overcnd ; for de- 
fendaata, Jamieaon 
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SITTINGS IN BANCO. 



(Before Higtabotham, 0. J., WiUJams, and 
Holroyd, J.J.) 

BOBKBIS V. BaL^OUK. 

Feb. 19th and 22nd 

C&yttract fvr the sale of land. No title aa to part. 

Coti^tnualum. 
If a perton »Ma property. repreeetUing it to be hia own, 
he eonlraete impliedly f/* not expressly that it is his 
own and is answerable on hie cotUraet to the pttr- 
ehater if U turns owl that the property is not his 

An ea^tress slipukUifm by a vendor tfuU he sluUl not be 
liable to make title will take Mm oiU ofths operation 
o/ the aboverxds. 
"ne different provisions of the eonlraet mtist be eori- 
tidied as a whole in determining whether the 
vendor has so expree^ wtipv^ated. 
A daim/or eompentation for de/eetioe title involves the 
considertUicn and its aUowanee or rejection depends 
upon the true construction of the contract into which 
the parties have entered. 
A purchaser of land by taking from the vendor areeeipt 
for the purchasemoney in order to enable him to bring 
the land under the Transfer of Land Act does 7U>t 
give up his right to demand a conveyance from tlte 
vendor in the event of his being unabk to obtain a 
title under that Act. 

ThiH was an appeal by the defendant from the judg- 
ment of Mr. Juilice Hood in nn action in which the 
plaintiff fined the defendant fur havin;; sold to the 
plaintiff a block of land, to part of which they were 
onable to make title. The judgment was for the 
fdaintiff for £100 and ooata. The defendant Balfour 
waa one of tbe execnton under the will of one James 
Phillips. On the 13th November 1887 the defendant 
Balfonr and one Templeton, a co-execntor aince de- 
ceaaed, acting under the will of the said James 
Phillips, pnt np for sale by public auction part of the 
estate, and the plaintiff became a purchaser of lot fi, 
for the snm of £1026. Both before and at the sale 
plans of the lot purchased by the plaintiff were exhi- 
bited by tbe vendors' agent, showing that this lot had 
a frontage to Stevedore-street of 68ft. lljin., and a 
fnHitage to Helboume Road of 147ft. lOin., and it 
was so deocribed in the particulars attached to the 
contract of sale. In dne course the plaintiff asked to 
see the title, and the defendants produced all the 
d<xnmient« of .title in their possession, or of which 
they had any knowledge, which showed a perfectly 
' clear title to the defendant and his oo-executor. On 
the 16th April 1890, the plaintiff paid the balance of 
the pnrchaee-money due and took a receipt instead of 
a conveyance, as he intended to bring the land under 
the Transfer qfLand Act. Upon, however, endeavor- 
ing to bring the land under the Act, the plaintift dis- 
covered that the frontage to St«vedore-street had been 
conveyed away in the year 1870 by James Phillips, 



during hia life lime, to one James Pearce. 

His Honor held that none of the conditions of tbe 
contract of sale were sutBciently stringent to protect 
the vendor from the ordinary rule that a vendor must 
make title, and he gave judgment for the plaintiS 
for £100 with costs. Against this decision the defen- 
dant appealed. 

Mr. Biggins and Mr. Hayes for the appellant. — 
Compensation cannot be given in b case like this. It 
could be given for a mis-description, and that is pro- 
vided for under the contract. The plaintiff should 
have requisitioned on the title within tlietime allowed 
him, under the 5th condition of the contract of sale. 
Not having done so he is estopped from complaining 
now. If he had done so then this error would have 
been discovered, and the defendants could have re- 
scinded the conti-act. Tbe money has sll been distri- 
buted to the beneliciuries, and the executore should 
not now be held liable aa they were innocent parties. 
The plaintiff has taken a receipt for the purchase- 
money, which practically amounts to a convejance, 
and any misdescription is covered by a conveyance. 
Counsel referred to the following authorities : — 
Bruce v. Stnrt 15 V.LR. 370. Soper v. Arnold, H 
Ap, Caa. 429. Besley v. Besley, 9 Ch. D 103. Clay- 
ton T. Leech, 41 Ch. D. 108. AHhumer v. Sewell 
(1891) 3 Ch. 405. Clart v. Lamb, L.R. 10 C.P. 334 
Want u. SlaUibras, L.R. 8 Ex. 175, 183. 

Mt. Topp and Mr. WeigaU for the respondent — If 
a vendor cannot make title the purchaser is entitled 
to take what he can get, spd sue for compensation. 
The acceptance of title does not exonerate the vendor 
from carrying out lii« contmct This is not a question 
of dtfc'ct of title, which might lie cured by conveyance; 
it is nn sbsolate absence of title. Counsel referred to 
the following authoriliex : Bowman v. I/yland 8 Ch. 
D. 588. Dari's V.and J'. 5th Ed., at pp. 77, 159, 
591, 991. Graesmere Estate Co. v. ItUngworlh 15 
V.LR. 687. 

Mr. Higgins in reply referred to Ward v. Dickson, 
6 Jur. N.S. 698, AU. Gen. v. fUtwcO, 1 Y. & Col. 
570, Boyd v. Dickson, I.R. 10 Eq. 239. 

Cw. ad. vult. 
Feb 29th. 

The CniBr Justice. — This is an -tippeal from a 
judgment of Hood, J. The case was ai-gued and 
determined in the court below apart from the plead- 
ings, and it has been presented to this Court in tbe 
same furm. The plaintilT bought, at a public auction 
a piece uf land from the trustees under the will of 
Mr. James Phillips deceased, and he now claims com- 
pensation from the vendors, in respect of a portion of 
tbe land to which it was found, after the sale and 
Wore conveyance, that tbe trnstees had no title. The 
rule of law on which the plaintiff's claim is founded 
is well established, and is equally applicable to sales 
of real and personal pmperty. It is this, that if a 
person sella proprrty, representing it to be his own, he 
contracts impliedly, if not expressly, that it is his own 
and is answerable on his contract to the purchaser if it 
turns out that the property is not his own. The 
application of tliis rule by courts of e^ui^ is also 
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well Bottled ; — 

" Tlw'rnle of the Conrt," it wm observed in Barkrr v. U"X, 
4 Cta. Div., 469, " ii plain. If a niui enters into a cODtract 
ta sell something, represeiiting that he has the entire [nt«rast 
in it, or the Dieane of conveying the entire interest, and re- 
eeivEsthu price of it and does not perform hia com raot, then 
the other party to theoonirict, who has parted with his money 
or is ready to pay hia moJey, is entitled to be placed in the 
same position he woald be in if the contract bad beea oom- 
pleted, 01 if net, by compemution to be placed iu the same 
'" ' 1 whiih he would be entitled ■ ■ - 
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good title ia always implied, onleas the Tiability is expressly 
excluded." — Per Lord St. LeooiJib, Susden's V. and P., 14 
Ed.. 16. 

It follows as a consequence of theee rales that a claim 
for compeusation, finch as that now made by the plaiti- 
tiS, involves the consideration, and that its allowance 
or rejection depends upon the true construction of the 
contract which the parties have entered into between 
themselves. In tLe present case the primary jadge has 
held tliat none of the conditiotis of this contract says 
plainly or by necessary implication that the vendors 
are not bound to make a title at all unless required to 
do so within the sti))ulated time, and that the con- 
ditions go no further than this, that the vendors are 
bound to make title, but if no objections are made the 
purchaser may hiive to accept an infirm title or possibly 
merely a posGe.'iSory one, and he accordingly gave 
judgment for the plaintiff for £100, that being, in his 
opinion, a fair compensation for the loss the plaintiff 
had sustained. We are unable to concur with the 
learned primary judge In this view of the nature and 
the legal effect of the conditions of the contract. The 
contract was made with the plaintifi, on the 16th 
November, 1887, by the auctioneers, John Buchan and 
Co., as agents for the vendors. The sale by auction 
of this and the other properties hoM at the same time 
ptirport«d, according to conditions which were read 
out at the sale, to be ^ order of " The Trustees, 
Executors, and Agency Company Limited, on behalf 
of thd trustees of the will of James Phillips, Ksquire, 
deceased." By the tenth condition it was provided 
that— 

" The vendors being tmateee will only eater into the usual 
covenant diat they have not encumbered the property. " 
Condition 4 is in these terms : — 

" All deeds and docnmente in the posacarion of the vendors 
relatiiig to the title to the proper^ bought by each purchaser 
shall M produoeil to such purchaser or his solicitor for in- 
spectioD, upon his making nppUcatlon for the same to the 
vendors'' soficitors, Messrs. Mallesoo, England, and Stewart, 
Qneea street, Molbouroe, wichio four days, and the purchaser 
shsJl within 14dftyBfrora the day of sale deliver to the vendors' 
suUcitors a iitaCement in writiuK of all objections or requisitions 
(ifaayjtour on the title, and all objections or requisitions 
not included iu such statement ihall be ocnuideredMSAsolntely 
waived, and such purchaser shall be considered as having 
aeoepted the title." 
By condition 7 — 

" If any purchaser shall within the time aforesaid make any 
reqaioition upon the title, or abstract or evidence of tlUe, 
particalars conditions, cuoveyanue, or otherwise which the 
vendoni i<hall be unable or unwilling to remove or comply with 
(which right of election the vendors absolutely reserve to 
themselves], the vendors may by notice in writmg annul the 
sale, repay the purchase money, and return the promissory 

We then come to the 8th condition, a very important 



one. It is in these terms : — 

" All abeti-acts of title atte^ted'aod other deeds ur ducu- 
meuts whatsoever, whetiier in the vendora' paesessiacor tiL-t, 
which jnay be required fo^ vbrifying the abstract or otherwise, 
and the searohing for, production, and eiaaiinatiun of all dei:ds 
and documents not in the vendprB'._posses«ion, and all cove- 
nants for the production of deeds or documents whutaoever or 
which may respeclively be reitiiired as well under these con. 
ditions or otherwise, shall be done and procured by and at the 
expense of tho purchaser requiring the same." 
These different provisioiis of the contract most be Ooa- 
sidered as a whole, and each of them must be takbn 
in connection with tho others., We are of opinion that 
so taken they amount to< an express esclasion irf the 
liability of the vendors to the implied obligation to 
make a good title. Tiie vendots in plain terms say to 
the purchaser, " We are trustees only, and we must not 
be presumed, as an ordinary vendor is presumed, to. 
know our title, and we therefore refuse to incur any 
liahility for the acts of any oue, other t^an ourselves, 
that may affect the title. We have certain deeds in our 
possession j whatever title they show you shall have; you 
must inspect them and you may make requisitions upon 
them or upon the tide generally within it certain time, . 
and if we are unnbteorunwiHing tosatirtfy your reqoisi 
tious we shall be at liberty to rescind the contract and 
repay you your purcliits« money. But these deeds may 
notdisclosetheatnteof the title when webecameowuen.. 
The owner fr.ira whom we derive our title in»y have 
eucurabered or may have sold the whole or part of tbe 
property ; we do not know tliat be has done so, but 
we refuse to give a warranty that he has not done so. 
You, the purchaser, must search the roister if you 
desire to be satisfied upon this point before you accept 
title, and you must do it at your own expense ; we 
make no engagement to give you a good title in all 
events or at alt, except ao fur as the title iT.ay be 
affected by our own acts." The plaintiS and tbe de- 
fendants were both honestly ignorant of the want of 
title to a port of this land down to the time when the 
discovery was made in the Office of Titles. At that 
time the trustees' estate had been wound up, and tbe 
purchase money of the land had been distributed. If 
the case could be considered as one in which one 
of the two innocent persons must be held liable for 
the loss and expense necessarily flowing to oue or the 
other of them from a given event, it appears to us 
that the plaintif and not the defendants should be the 
sufferer. If the plaintitf, on whom, and not on the 
defendants, the obligation to search the register lay, 
hod made search within the stipulated time, <ir at aU, 
the defendants could have rescinded the contract and 
paid l>Bck the purchasemoney before it wss distributed. 
The plnintifl is seeking to be relieved from the alleged 
stringency of a condition precluding him from taking 
objection to the title after tho expiration of the period 
expressly limited, and at the snme time to deprive the 
defendants of their right to rescind the contract. The 
plaintiff Bubseqaec I ly requested t^e defendants togive 
him a receipt for the purchase money to enable him to 
obtain a title under the Transfer of Land Statiibe. By 
so doing, the plaintiff' did not give up his right to 
demand a cotivt;yance froui the defendants in tbe 
possible event uf hia being unable to obtain a title 
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under the etntnte, bnt he postponed, by the net done 
at his request, tl>e tiiuc at wLich tlie trustees would 
h»ve been completely protected bj the convevance. In 
'both u'nys the defendants were |iliu;ed At a ilis- 
advitnini^, nnd became linlrle to embarrasMQient and 
expeuse, if not to. actnal money loss, by the defAult 
and the act of the plnintiff, and he, and not they, 
should l«'ar the ronsequecceB. Bnt tlie question of 
legal right in this aution must be determined by the 
conditions oF the contract, and the jadgnient appealed 
from is erroneouB, in our opinion, in holding that the 
contrnct gives tlie plaintiff a right to compensation. 
The appeal will be allowed with costs. The judgment 
for the plaintiff will be set aside, and judgment entered 
for the defendants with costs. 

Solicitors for the defendant appellant, Malltson, 
Knglaiid and Steuarl ; solicitors for the plaintiff res- 
pondent, Penlland, Sobertii emit Thompson. 

(Br-fore Higii)bothai)>, G.J., Williams and Hood, J.J.) 

■ ■ Watsok & Co. T. RiAN. 

Msrch 16th. 

(hdtr of commitmant — Impritonment oj Fraudulent 
Debtors Ael lB9(t, n. 22, tub-see. 2—Am^dm^nt oJ 
order by Supreme CuuTt—Justicen Act 1890 ». 147. 

The offence uncf«r section 22, *w6-««c, i of the hnpriton- 
mtnt of Frauiuitnt Hf.blort Ael lUdO in not complete 
unioBS .it is proved not only that the defendant liad the 
meana to pay, but a/go that he had the ability to pay. 

The CouTl toiil not under aeetion 147 of (/.« Jiuiicet 
.^ct 1890, ameJui an order of juslicen tinleaa it be 

■ eUArfy provd t-i the ao/injaction of the Court tluxt 
th«re wan sufficient evidence before the jiuticet on 
which they kouU have heeti justified in dmvnng vp 

■ the order freiifn/jn, any di-feit. 

This was tin onhT it-isi lo review an order of justices 
at'Bendi^o. The order complained of was an order oF 
commitment made op the return of a fraud Bummona 
taken out by the complninanta VPatson & Co. against 
the defendant, Tiniiithy Byao, the judgment debtor. 
The order nisi to review was obtained on the groand 
thnt the order of commitment did not state that the 
defendant hnd refused or neglected to pay the amount 
in respect of which the order of commitment had been 
made. 

Mr. Dfokin moved the rule absolute. 
■ Mr. Box showed cause. This order is perfectly 
good and assDuiing that it is not, the Court can amend 



up 111 . 

feotire,' in that it did not set out that the debtor had 
neglected' or refused to pay ihe amount, Tlie court 
will'utA amend an order of justices unless it be Rfaown 
fat the jiisticee had power upon the materials before 
them tomake a viilid order. Reg. v. ffenson exp. Bond, 
14V:L.R; 301i fiuttonv. Snrfe'ifU.U V.L.R. ■148 and 
He<f. V. Hnrdtmre, 10 V.L.U. (L.) 325. 
'■'XnBGilfBF Justice. — 'Hiis order is defective in a 



material particular. It states : — 

"Onler for £30 Ta., co«ta £1 Us., tu bs pud within 14 days 
to the clerk of peCtj' BeaBioDB, in default, to be comniUteil to 
guol for one mouth, it haviug Iieen pnived ili&t the defendaat 
hM hkd meaiut to pay the Bame." 

That is not sufficient. The offence with which the de- 
fendant is charged is contained in eub-sectiim 3 of sec- 
tion i2 of the Imprigonment of Fraudulent Debtors 
Act 1890 which provides that iio order is to be made : 
" Unleu it be proved to the Mtisfaction of the Court thut the 
perwin making defauii ia payment ofsuch civil debt, daimgei, 
mBtalment, or coeta, either hoa or has had aiuce the d^te of 
the order the meaoa to p«,y the anui in respect of vhich be 
hu made default, and baa retosed or neglected or rcfuaea or 
neglacta to pay the BBme," 

The refusal or neglect to pay is an essentia] part of 
the offence created by this sub-section, and the dafetA 
in the order is one which, unless it can be cured by 
ameudment, is fatal. It has been contended by coun- 
sel supporting the order that it may aiid ought lo be 
amended by inserting t^e words that the defendant has 
bad the ability to pay. The power of amending is 
given by section 147 of the Jutiieei Act 1890, which 
provided that : 

" No conviction order or wamut ih^l be or b« deemed to 
be void by reason of any defect or error in form or anbatanoe 
if upon the return of an order to review it l>e shown to the 
aatisfaotioD of the Full Court that aufficient grounck were In 
proof before the court, jditice, or clerk making suoli convic- 
tiou or Older or iaauing such warruit, to hare authoriard the 
drawing up thereof, free from aucb defect ; and in auch oaae 
the Fall Court may upou suth tennt &> to payment of ooata 
ne it tkiuke St, amend the aaid conviction order or warrant." 
We think that the power here given to the Court to 
correct defects should not be exercised unless it be 
proved clearly to the satisfaction of the Court that 
sufficient grounds were proved before the Court below 
on which that Court would be justified in drawing up 
un order free from defect. Now, the evidence iu this 
case is very obscure, not only aa to the means to pa;, 
but also as to the neglect or refusal to pay, and the 
explanation given by the chairman of the Bench 
rather increaaes the ambiguity. He states — 

" That takhig ccgniaance of the fact of the iaBue and Tetnni 
of the warrant of eiecntion nvUa boita, and of the service of 
the certifli-d copy of the minute of the aaid jndsment, which 
documents were before na, we found that the deteadant 
neglected to pay the amount of the aaid judgment debt." 
That certainly was a very insufficient ground on which 
this decision of the Bench can he founded, and places 
a difGcnlty in the way of this Court to make the 
amendment applied for. It is entirely consistent wilh 
this evidence that this man had not the ability to pay 
even if he had the means to pay. Tlie application for 
amendment therefore cannot be granted, and that 
being so, this is a fatal flaw. The order to review will 
be made absolute, with costs. 

Solicitors for the defendant appellant, Maebboy and 
Jones. 

Solicitors for ihe complainants renpondc ts, Watson. 

(Before Higinbothani C. J., Williams and Hood J J.) 

Rkoin* v. Subbbt. 

. March 17th. 

Perjury- — RegiHration of ilUgitimate chiUi-^Regiitrtf. 
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Tlte particular* required to be knou-n aiid reyintered 
under the second tcltedule of the regittTotitm ofBirthi 
Sealhi tXTui Marriages Act 1890, are particulars 
tvith respect to the child uiliote birth ia being regis- 
tered and mhelker or not thejather is marned to the 
mother oj such ekild, and a conviction of 0\e fa^r 
for ptnjury will be sustained if he ma/fe a false state- 
ment uiUh respect to the alove partieuhvra though 
such statement apart from such particulars kos true 
in fact or was not proved to be false. 
TliiBvasaqaestionreBervedby Mr. Justice ft'Beckett 
for the opinion of the Full Court in accordance with 
provisions of section 481 of the Crimes Act 1890. 

Edward Ebenezer Surbe; was tried before Mr. 
Justice a'Beckett at fiallarat on the 16th of February 
1892 on the charge of wilfully making a false state- 
ment to the deputy- registrar at BalUrat tnuchtng the 
particulars of the birth of a child, that his name wus 
Edward Uobson, and that be was married to Lizzie 
Hobeon at Sydney on the 4th September 1885. It ap- 
peared that the prisoner had been employed at and 
was known in Ballarat by the name of Edward HobBOn, 
ftnd there was no evidence of what his proper n>irae 
was, and His Honour therefore withdrew from the 
consideration of the juty the charge of falsely stnting 
his name. It appeared that the accused had been 
known in Sydney under the name of Sur)>ey, and wai 
there living with a woman whom he called his wife. 
Subsequently he lived in Ballarat with another woman, 
the mother of a child. She was called as a witness, 
and admitted that she was not the wife of the accusiid. 
His Honour told the jury to ionsider whether the 
accused bad, by giving and signing the particulars in 
question, intended to represent And had represented 
that be had been married to the mother of the child 
on the date mentioned, and to find him guilty if they 
thought he had. The jury found him guilty, and His 
Honour sentenced the prisonAr to two months' im- 
prisonment, but respited execution of the judgment 
pending the decision of tlie Full Court on the fallow- 
ing question which His Honoar reserved, viz., " Was 
there any evidence of any false statement by the 

Erisoner touching any of the particulars required to be 
nown aad registered by the Rugislration of Births, 
Deaths, and Marriages Act 189U on which the prisoner 
could properly have been convicted," 

Mr. Barrett appeared for the prisoner. 

Mr. J. T. T. Smith Appeared for the crown. 

Mr. Barrett : The words in the schedule are " when 
and where married, ' and to this the prisoner answered 
that be was married in Sydney in September, 1885. 
That was a perfectly true statement, or at any late 
was not shown to be a false one. The Act does not 
provide in any way for the registration of illegitimate 
children. This question lias not necessarily a reference 
to the child that is being registered. Suppose a person 
bad been married two or three times he would in answer 
to that question put down the times when, and places 
where he was in each case married, and so it is quite 
certatn that some of such mnrriar^s coiil'' no* relate to 



the mother of the child being registered. The words 
"previous issue'' contained in the schedule are in favor 
of tbis contenlion, for they surely do not mean previous 
issue out of the mother of the child that ia being 
registered. 

Mr. J. T. T. Smith was not called on. 

The Chief JcancB : We are of opinion that there 
was evidence of a false statement touching some dt 
ihe particulars required to be known and regiatwied 
mtAbt the Regittratuni of Births, Deaths and Marriagm 
Act 18i)0 on which the prisoner oould properly be con- 
victed. The plain intention of the Aot, as well as the 
express words of it, require the father or mother in 
registering the birth of any child to give the particulsra 
thereby required, and the particular requirements 
appearing in the second schedule to the Act, with 
regard bo the time when, and place where the hther 
was married must be taken to be a particular require- 
ment with regard to the child whose birth ia ueing 
registered, and whether the father was married to the 
mother of that child. We think that the oonviotion 
in right, and answer the question in the affirmative. 

Solicitor for the prisoner, F, Ba/r*reU. 

Solicitor for the crown, Ouinneu. 

(Before Higinbotham, C. J., WOliams, and Hood, <I.J.) 

HaKDIK v. SlKGUCTOlI 

MarohlTth. 

Medical tUlet— Medical Act 1890, *. 11. ' 

The tiM of the term " ondist" coupled toilh avid&nee 

ithoicing nn intention to use it as a medxcal or twgi- 

aal term or name, is an offence utithin section 11 of 

the Medical Act JS^O. 
The term " oculist " is a u/ord of double meaning, and 

may be a medical or mrgieal name or title uiithin 

the meaning of section i I of the Medical Act 1890, 

or it may wA be such a tiame or title. 

This was an order to review an order of the justices 
at Fitzroy convicting the defendant of an ofibnce 
within section 11 of the Medical Act 1890. The de- 
fendant, John Wesley Singleton, of Tictoiia-paiade, 
Fitzroy, was oonvioted by the justicea at Fitzroy 
for using the term " oculist," he not being a registered 
legally qualified medical practitioner, and the Bench 
ordered the defendant to forfeit £6, and £2 i». oosts. 
The evidence in support of the conviction was th»t 
given by the informant, Alfred H&rdie, who staled 
that he went to the residence of Hr. Singleton, and 
saw there a brass plate upon the door bearing the in- 
scription, " J. Singleton, oculist and aurist," Upon 
going into the house he asked the defendant wheUier 
he was " Dr. Singleton, oculist," to which the defen- 
dant replied " Tea." Uefendanf then asked the in- 
formant what was the matter wit^ him, and the infor- 
mant replied, " My eyes are weak from readYn|fi^J^ j 
defendant tlien placed bim in the light, and tuldEtiiifJ 
to close his eyes, after which the defendant made some 
mesmeric pusses across his face. The defendant then 
placed his hnnda on the informnnt's forehead, and. 
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suddenly takinj^ tbdin oH, said, " Did yon not iw] that 
dhockl" to which the infnnuunt ansiipred "' No." The 
defendant then guve liim u little contuiniiig lioiijc 
liquid, and also gave him Boine pills, for which the in- 
formant paid ten ahilliugs. The evidence waa corro- 
borated by another witness, and evidence v;aa also 
given that the defendant was not registeietl. An 
order ntn to review the magistrates' decision was ob- 
tained by the defendant on the ground that the t.'rin 
" oculist " wag not a medioxl or surgical nanse or title 
within the meaning of section 1 1 of the Medical Act 
1B90. 

Mr. Dwffy appeared to move the ordtr nbsolute. 

There was no appearance to shew cause. 

Mr. i>u^ —This conviction is liad. The term 
oculist does not come within the 11th section of 
the Medical Act. li ia not yutdein ginierit with the 
terms there set forth. It is not a quulilication of any 
kind, it simply means ii healer of the eye. There is 
no evidence that the defendant intended to use the 
term as a medical title. 

The Chief JcsTiCK. — The gr.iund upon which this 
order has been obtained is this, viz., "That the lerm 
oculist is not a medical or surgical name or title 
vithin the meaning of section 11 of the MeiUcal Acl,- 
1S90." Now it lies upon the defi-ndnnt in this cose 
to eetablish that the conviction is wrong. We do not 
decide or intend'to decide in this cose that the term 
oculist may not he a name which is not a medical or 
surgical name or title within the meaning of the 
J/eJieal Act, IBHO. It is a t*Tm of double meaning. 
It may he such term or it inny not be. But it appears 
from the evidence that there wa'i evidence on which 
the magistrates could find that tlie defendant intended 
to use the term oculist on this occasion as being a 
medical or surgical name or title within the meaning 
of section 1 1 of this Act, because when he was nskrd 
whether he was " Dr. Sini^leton, the oculist," he 
answered " Yea," Therefore, without deciding that 
this term ocnlistis, and must be, in all cases a term 
within the meaning of this particular section, we think 
there was evidence that the defeiidant intended to use 
the term in that sense, and therefore we think the 
m^patrates ' were right, and the order will bo dis- 
charged with costs. 

Solicitor f* the defendant appellant, F. J. S. 
Stephen. 

SUPKEME COURT SITTINGS. 

(Before Holroyd J.) 

JtJoORK T FKRonsaoH. 
Moors v. Ykkovubov and Mitchell. 

— b'eb. 8th. 

On motion for judgment upon a rf/eree'a report the 
t^ M court incoming to ilg decision must dtteard ahso- 
'■^"liior" lutely all exhibits used at the trial before the referf 
sg gOiD* exc^ wuck as are made part of the referee's report. 



A departure froTti a sealed contract i» validaiid enforce- 
able wlisn such departiim in t/te wrongful ant of the 
ilefewlarU sid>mitt^l to by the plainli_ff and of which 
the dffe.tulant lias liad tlie beneft. 
The Court will decree apeeifie performance of a parol 
vnrintion, by agreement ofpartiet, of a sealjd con- 
tract, when tfie contract so varied Itas been fully per^ 
formed by the plaintiff. 

These notions were originally comm> need by separate 
writs hut were subsequently consolidated. The state- 
ment of claim (specially endorsed on the writ) in the 
first mentioned action was for work done and materials 
provided by the (ilsintiff for the defendant nt his re- 
quest, andformoneyfounil to be due on accounts stated, 
and the claim was for £147 16 5 and interest at the 
rate of 6% from the I'ate of the writ until payment or 
judgment. The stj-tenicnt of claim (tilso specially 
endorsed on the writ) in the secondly mentioned action 
WHS for work done and materials provided by the 
pbiintiff fnr the defendants at their request: and for 
goods sold and delivered ; and for interest upon money 
due from the defendants to the plaintiff; and for money 
due on accounts stated nnd the clnim was for 
£1616 13s. 8d. less £37 17d. 6d. deductions inado by 
defendaiits'architect less £10C0ciish on account less£59 
1,5a. on contrn account by stationery supplied by defen- 
dBnt.s to plaintiff, leaving a lialance due to plnintiff 
of£519lB 2d. And plaintiff also claimed interest at 
the rate of 6 per cent, on amount of ^ uch balance from 
date of writ till payment or judgment. Subsequently 
thc.<ii^ actions were consolidated, and a defence and 
counter-claim to such consolidation actions was de- 
livered which stated. 1. In the year 18S8, the plain- 
tiff did certnin work and supplii-d certain materials 
for the defendants under n contract in writing for the 
erection of a fac'.ory, and was paid the full amount he 
claimed therefor. 2. The defendants have since dis- 
covered as the fiict is that the plaintiff was p:iid a sum 
largely inexces<s of the sum really due. 

Pabticulabs. 
Amount of overcharge m follows — 

Defendants charj^es Fair charge 
[Then follow a number of items giving the plaintiff's 
charges under the column " defendants charges," and 
under the column " fair chnrges," the amount that the 
defendants conaiilered a propir charge, showing a total 
of £1001 da. 6d. ovRicharges by the piaintiff.] 3. At 
the time when the defendants pa:d the plaititiff for 
the said work it was agreed that if the defendants 
found any error in the said account so paid any aiuount 
over-paid might bo deducted from the amount now 
sued for. 4. Tho plaintiff is also indebted to the 
defendants for goods sold and delivered hy the defen- 
dants to the plaintiff. Particulars, total £68 6s. 6d. 
5. The defendants claim to set off the said two sums 
of £1001 8s. 6d. and £61 Ss. 6d. against the plaintifTs 
claim. The plaintifis reply was, — 1. Except as to 
paragraph 4 he joins issue. 2. As to the said sum of 
£68 6s. 6d, mentioned in paragraph 4 he says that he 
iidmits thesamp, but as to the sum of £.'i9 IBs. Od. 
ptirtion thereof, he =ays that he has nlready given the 
defendants credit for the same in the above mentioned 
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fiction, and the defeudante arf consequently not en- 
titled to set-ofi the said sum oF X59 ir,s. Od. After 
the close of the pleadings an order of refeience was 
obt&taed, and the case was referred to a referee ; 
and the following is the referee's report. I. As to 
the issues raised 'oy paragraph 1 of the defence and 
counter-claim I report that the plaintiff did in the year 
1888, do certain work and supply certain materials for 
the defendants, under two contracts, under aeal, and 
dated respectively. May 25th, 1887, and 20th Septem- 
ber, 1887, and also certain extras done in connection 
wi^ BDch contracts, and the plaintiff was paid 
the fall anionnt he cluimed in respect thereof. 
2. As to the issUAS raised by paragraph 2 of the 
defence and counter-claim that the plaintiff vne paid 
a Kum in excess of the sum that was rexlly and 
property due, I find that the sum of £668 7a. 9d. was 
so paid iu excess. 3. As to the issues rnised by para- 
graph 3 of the defence and count er-cl aim, I report that 
the plaintiff did on the 21st day of December 1888, 
agree that if the defendant shoulit find any error in 
the account so paid, any amount overpaid should be 
deducted from the amount now sued for by the plain- 
tiff, and signed the following docmnent : — 

■'Melbourne. Dec. 21, ISSS. 
Hevrtu FergaHSon and Mitchell, 

DeiT Sin, 

In coiuitleration of your givins me yonr proDiiswry 
note for £4080 4e. 6d., being balance cUimed by meinreapect 
of my contract for buildings on the Yarra Bank, 1 hereby 
agree that I will not ask .fur any paymrnt on account of my 
doatraet for the chimney or other wortia at the said baildingi 
antit they are completed and acoounta poa-ed by Mr. ClarE- 
MD, olerk of the works, and that if any error befaond by you 
in the acoonnt for which the said pro. aote ii> given, that 
any amonat over-paid may tie dedncted by you from any 
money to become due to me under ihe ixintiact for the chim- 
ney and other works. 

Jainei Moore." 

4. As to the issue raised by paragraph four of the 
defence and counterclaim, that the plaintiff was in- 
debted to the defendants for goods sold and delivered 
by the defendants to the plaintiff, 1 find th^t the plain- 
tiff is indebt«d to the defendants in the sum of L8 
lis. 6d. 

This report was remitted to the referee for his 
further consideration, with a direction to state 
points of law that were raised before liim and to find 
specially such &ote as might be necessary tn aeter- 
mine the whole case according to the view which the 
Court might take on these points, and the following 
is the referee's special report : — I find the following 
special facts : — 1. The amount claimed hy plaintiff 
under the contracts in writing referred to in paragraph 
one of the defence was certified to by John U 
Grainger as the architect, and was paid U> the plain 
tiff in full, and included sll the items set forth in the 
columns headed " defendants' charges '* in the particu- 
lars at the foot of paragraph two of the defence. 2. 
Portion of the work so claimed for was included in 
the contract of the 26th of May 1887, and other por- 
tions were not included in the coutrFicts or either of 
th«m, but were in my opinion charged at an excessive 

frice, and for saoh other portions I have allowed what 
consider a fair charge. All my said findings are set 



out hereunder, together with special remarks and 
findings as to certain portions of the woik. 

I DcMriptofiu I p,.. ,j». I Q . I I Fnllamoont 

em. </ PUinliffa Special ,n„„^ by 

1 Work. I Cl«rg«. I Remarks [ r^,,,,/ 

[Then follows in proper columns a nuuilier of items 
r which the plaintiff had, in the referee's opinion, 
over-charfi^d to the total amount of L663 7s. 9d., in- 
cluding charges uiude for work not executed, materials 
not supplied, and douUle charges, to the amount oF L86 
lis. 6d.] 

3. At the time when the defendants paid the plaintiff 
the nmount of his said <:laim, there was an agreement 
dated the 21st December, 1888, entered into bettreen 
them which was put in evidence before me and is set 
out in paragraph three of my former r^wri, 4. The 
sum of £^Q 15i<. mentioned in paragraph two of the 
reply was credited to the defendants by the nlaiiitifi in 
his cla'm. ft. From and nftet thn commencement of the 
work, VIZ., 20th ijeptemlier, 1 887, and down to the end 
of the work, the person actually superintending all 
works and perfonning the functions of architect i hereto 
was John H. Grainger. 6. The plaintiff knew of and ac- 
quiesced in the said JohnH. Urainger so superintending 
all the said works iind pcrfnrming the said functions, and 
dealt njth him as such architect throughout the whole 
of the work. 7. The said John H. Qrainger so super- 
intended the work and acted as architect in relation 
thereto throughout the whole of the work by the oral 
direction and with the knowledge and consent of the 
defendants. 8. Except as aforesaid there was no 
appointment of any persiin as architect other than the 
appointments contained in the contracts of 25th of 
Mav, 1887, and 20th September, 1887. 

II. Thi! points of law raised before me vere as 
follows:— I. Mr. Mitchell on liehalf of the plaintiff 
contended firsts that the work was done under agree- 
ments under seal, and tliat the rights of the parties 
under the agreements under seal could not as a matter 
of law be varied by a mere writing such as the third 
agreement being the said agreement of the 2lBt 
December 1888, and that iherefoiv the third agree- 
ment wab inadmissible in evidence. He also con- 
tended, secondly, that if the said third agreement was 
flduiissible, it« meaning was simply that if any ptitent 
mistake was iliscovereil it uhould be corrected, but not 
that where it was a question of amount or alloKance or 
quality, the judgment of some third power should be 
suHatituted for that of the architect under the 
contract. 

2. Mr. Brynnt, on behalf of the defendants, con- 
tended, tiist, that Mr. MitchelVi points were not open 
to him on tlic pleadings, and, secondly, tliat they were 
not tenable as not being good law. 

Mr. Mitchell asked that I shoold amend the plead- 
ings if necessary, and to this Mr. Bryant objected. I 
declined to exercise my jurisdiction (if i possessed any) 
as to amendment. 

On these reports each party moved for judgment, 
the plaintiff m riving first. 

Dr. Madden and Mr, MiteheU appoMvd for the 
plaintiQ'. '--^ 
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Mr. Isaacs and Mr, Bryant ii[ipeare<i for th« defea- 
dant. 

Cttr. ad. vvU. 

Mr. Justice Holrovd :— The ooly uiaterials that 
I httve propxrly ln;fore me, on whicli to found my 
judgment are besides tliu pleAdinga which eould be 
araeniled if neceatiary th« two reports of the refen-e 
and the two contracts annexed to lii^ first report, as 
therein stated and thereby madR part thereof. A 
number of exhibits were cited and ixtmmented upon 
which, however useful to enable nie more readily to 
apprehend the subject matter ot the controversy 
between the parties, I am bound to discard abiiolately 
in performing my functions as judge. 1 am no mor< 
oiuitied to regard exhibits iiotmade part of the referee') 
reports ilian any of the oral testimony adduced before 
him. When tlie cause caaie on for hearing and before 
any evidence was taken or point of inw argued it w 
by consent of parties ordered that all isBuea of fact 
the consolidated actions ahoulil be tried by ttie referee ; 
and he made a report, which was subsequently re- 
mitted to him for further conaideration with a direc- 
tion lo state any points of law tliat were raised before 
him, and to find specially auch facts as might be 
necessary to determine the wholu cose according to 
the view which the court nright tiike on those points. 
The second report states the points of law that were 
raised before the referee and find a certain facts 
specially ; but I must stil! keep thu- first report under 
consideration becnu^e tlie second dues not reject it but 
upholds it, while explaiuing ita meaning. The court 
was not moved to set aside or remit the second report; 
and my duty ia now to determine those points of law, 
and those only, which were raised liefore the referee 
or which arisi; upon the pleadings or upon the referee's 
special findings and aubject thereto to accept hia 
litidiugs upon the issues as conclusive. By his 
first report the referee found that the plaintiff did 
certain work and supplied certain materials for the 
defendant under two contracts under seal dated res- 
pectively May 2oth 1887 and-20th ijeptember 18tJ7 
and also did certain extras in coiinectioii with such 
contracts, and that he claimed and waa paid in respect 
thereof a sum which was £663 7s. 9d. in 
excess of what was really due to him. In his 
second report the referee explained that the amount 
claimed by the plaintiff included 4,11 the nums 
set forth in the column headed " defendants' charges " 
in the [larticulars at the foot of paragraph 2 of the 
defence ; that the amount was certilied to by John 
H. Grainger, oa tho architect ; that from the com- 
mencement to the end of the work the person actually 
superintending all works, and pei'forming the functions 
of architect, in relalion thereto was .lohn H. Grainger, 
that the pinintifl' acquiesced iu (Jrainger's superin- 
tendence and dealt with him as architect throughout, 
and that Gr>iinger so superintended and acted with 
the knowledge and consent of the defendants, ind by 
their ora! direction. By "certilied"! must understand 
the referee to mean jiroperly certihed, no objeclion 
having been taken to the form of the certificate. The 
beading " defendants' charges " in the particulars in 



paragraph 2 of the defence is an obvious blunder. It 
should be read "plaintiffs charges." 'ihe referee 
further explaiited that portions of the work were not 
included in either of the coniracts, by which he 
obviously meant not included in the contract price, 
and that for such portions he had allowed what he 
considered a fair price. It was contended for the 
defendants that the plaintilT alleged over charges for 
extras related to extras done in connection with the 
contract of the 25th May, as would appear to be the 
case, at least with respect to most of them, and that, 
under that contract N ahum liarnet waa the architect, 
no provision having l)ecn made tor the appointment 
of another architect in the ei'ent of his being unable 
or declining to act, and that consequently upon the 
issue na to over payment, apart from the agreement 
set-up by the third paragraph of the defence, Grainger's 
certifictite went for nothing, inaamuch as the substitu- 
tion of Grainger as architect in the place of Ftarnet was 
a departure from the sealed contract. The referee has 
not expressly stated that thispoint was raised beforehim, 
but hia special pleadings indicate l^hat it must hare 
tieen brought under his notice. It waa so little preaaod 
that I scarcely had the advantage oF hearing argument 
either for or* against it. If however, there was a 
departure from the sealed contract, the answer 
is, either that the departure was the wrongful act 
oF the defendants, to which the plaintiff submitted, 
and of which they have had the full benefit (see 
O'Kte/e V. The Board of Land and W<rrhi, 1 A.J. It. 
145 ; Ford v. Yming, 8 V.L.R. (E.) 93), or, that the 
terms of the deed were varied by a parol agreement 
between the parties, valid in Equity, and that the 
contract so varied was fully performed by the plain- 
tiff: (,8ee Nash v. drmstroTU,, 10 C.B. N.8 269, 262 
('per Willis, J.) ; Frogtey v. The Earl of Looelaee, 
John H'A ; and compare Thames, etc., Co, v. The 
jSoyal Mail, etc., Co., 8 Jur. N.8. 100. But the contract 
of the' 25th of May, as 1 read it, is based upon the as- 
sumption that Bamet would be able and willing to 
act OB architect, and I think it contains an implied 
condition that it should only have effect in that event. 
It is not an unfair inference, from the conduct of the 
parties, that Bamet either could not or would not 
act. Thence it follows that the substitution of 
Grainger for Bamet was no departure from tho 
original contract, but a new agreement, rendered 
necessary by the failure of the original contract, and 
adopting its terms with Grainger's name inserted in 
the place nf Barnet's. 1 have next to consider the 
efteot of the agreement averred in the third paragraph 
of the defence, which was put in writing and signed 
by the plaintiff but not sealed. It is set forth at 
length in the I'eferee's hrst report, and is aa follows: — 

" Melboiune, Deo. SI, 1SB8. 
Meiara. Ferguason and Mitchell, 
Dear 8' 



for buiidings on the Yarra Bank I hereby agr»e 
ill not ask for aoy payment oo acooiint of mT oontract 
ly and ottiur works at the said building until 
)lete4l and occonata paaaed by Mr. Clarkton, 
It be foand bv you in the 



id ottiur works at the said building until 
A and occonata passed by Mr. ^ 
clerk of works, and that if any error be found b^yc 
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K»unt (or which the said pro/note ia givon, any amoilac 
rer-paid iimy be dedautad by you from anj monoy to Iwcoma 
uuderthe contrnutfor the chininey andotbnr works. 



To dofeat ibis agreement the pUintifTs couiisol in liia 
turn availed himself of tlie common law doctrine, »ud 
insisted tliatthe document was itiadmiasiblo in evi- 
dence aa contravening the deed. I am not of that 
opinion. It may certainly liave bei'n a benetic to tlie 
plaintiff to got the promissory note altliough the 
amount of it liad boon certified by the architect as 
payallt!. The di'feiidnnts were not buuiid to pay th" 
amount until the I'Sjiiration of Miveii diivs after the 
architect's certificate hn'l been presented to ihein. 
Trom the plaintiff taking the note I presume that the 
giving of it wiis au »■ (vantage to h'rii, and the agree- 
ment, was ihcretoro good, notwithstanding tlmt it 
departed from the deed. But upon this construction 
of the agreement I adopt Mr. Mitchell's argument to 
a great extent, tboiiijb not entirely. As to the quality 
of work or materials, us to liow much should be 
allowed for particuUr txiras, an to whcilicr one kind 
of mnterial had been propei-ly supplied in lieu of 
another and what allowance or deiluclion should be 
made in respect thereof, I think it vn,^ uoC meant that 
tlie judgment <jf a third person Ehouhl be substituted 
for that of the architect. These questions all necessi- 
tatM tlic exercisi' of discernment. But I think it was 
mejuit that sonietliing more than mere mistakes in tli« 
iiddition of figures should bo corrected. If in the 
account thi're were oharges for works which had neviT 
been executed or for materiaU which had never been 
supplied or if the same thing was chai-ged fur twice 
over, those wer-, sti-ictly spi'akitig, errors in the 
account and quite differtmb from errois of jud>;niBnt 
on the part of the architect. If as was to be pre- 
sumed, the architect had done his duty honestly, they 
Mere mere oversights, and I think the parties omtem- 
p'ated that they should lie uorrecti-d. Thus iuterpret- 
ing the agreement of the ^Ist December ISSH the 
defendants are entitled uiider the ^nd and iti'd para- 
graphs of the defence to set off against the amount 
Kued for the sum of £8G lis. 6d, Under the 4tii 
paragraph of the defence the defendants are further an- 
titled to set off the sum of £8 Us. Od. as to which there 
has Ix'en nn dispute. The set off reduces the plaintitt's 
claim to X571 Ha. 7d,, and I direct judgment to bo 
eutercd for tho [ilaintiff for that amount with costs of 
tlie tuition exoe[)ting the costs of the trial by the 
refei'ee and I order that the parties respectively pay 
their own costs.of that trial. 

Holicitors for plaintiff Cillolt, Croker, S7i'>wdKn and 
Co. 



(BiiforeHolroyd, J.J 

CllAMBBBLAIK AND ANOU V. TllOKMON AND OTHKRS. 



Feb. nth, Ilth, 12th. 
Contract — Mutual mintake—MeetiJieaiioa, 



Rectification of a written inatrujM'nl on the grannd of 
mutual miatake will not be gratUed by lite Court, 
unUsH it be proved ronvin/^ingfy Uiat thn miglnke wa» 
mutual; auapieioit, eoen strung aitspicitm,, ia not 

The Court will twl va^'y a written %n»trum«rU on the 
ijroutnl of plaintiff's mietake, unless it be ehown 
thai tlie error was induced by some statement or 
conduct of tlie defendant. 
Qiuere vJisther t/ie Court vtUI not reform a amtraei, 
req'dred by law to be in writing, and en/ora specific 
pm-formance qf it wkere a plaintiff lias been dratcti 
into emcnting it by a mistake 09 to its eontentu wil- 
fully iiulnced by Uie de/'undavt, andhatfully or even 
in grejit part p<irformed what owing to suc/i nustake 
Ae conceived to be tite contract. 
Money jmid to A, in pursnancK if a cotUraet fur Uui 
mipply ofi/raoel to him in excess of the value of the 
yriieel tupplicd, eanmit be recovered back w/ien such 
ooer-pai/niciU was itot made under a mistake offact, 
but was made because A could not make up his mind 
wheUier lie would continun taking the yraoel or rtot. 
This was ar. action by Robert Chamberlain and 
CieoT^c Elliott against Thomas Thornton, William 
Thornton, and John Thornton, trying as Thornton 
and Co., and was for the rectibcatlon of a written 
agreement on the ground of mutual mistake, for 
accounts and for payment, under the instrument when 
rectified. The Statement of Claim stated that the 
plaintiffs were the owners of certain land, and that the 
defendants werd rnilway contractors, and that on or 
about the 14tli January 1890 it was verbally agrend 
between the plaintiffs and John Thornton, on behalf 
of the defendants, that the defendants should take any 
quantity of gravel from the plnintiffs' land at the rate 
of Tourpence per cubic ynrd. That such verbal agree- 
ment was on the Hth .liinuary 1890 reduced into 
writing, wherein by mutual mistake it was provided 
that payment for tlie gravel should be at tho rate 
of fourpenm per square yard instead of fourpence 
per cubic yard. Tho statement of claim further 
alleged that the defendimt had taken and re- 
moved large quantities of gravel from the plaiutiETs. 
land since the litb January 1890 but save for the 
payment of £300 on account thereof on the 2nd 
October 1890 bad not paid the plaiatiSs therefor and 
tho plaintiQs claimed. — 

1, KectilJcatioD of the documenidateJ 14th Januarr 
1890. 

2. An account of all gravel taken by the defendants 
ibeir servants, agonts, or workmen, from tiie plaintiffs' 
land ami that the defendants might be ordered to pay 
the plaintiffs for the said gravel at the rate of four- 
pence per cubic yard. 

The defence was that there had been no mutual mis- 
take ; that the plainli% were not after so long a lapse 
of time entiileil to have the contract rLctitied, that 
parol evidence could not be given to vary tho written 
agreement and that the plaintiff could not have rectifi- 
cation and an order for payment at the rate of four- 
pence per cubic yard lind tho defendants oounter- 
claimed for .£100 15s. the difference betw^ £300 
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vhich they tiad paid to the plaintiffe and £199 Ss. the 
value of ll!IG& aqnarc ynrds of gravel at foorpence per 
sqoaro yard which qnftnlity they admitted ihey had 
laken from the plaintiffs' land, fn auswer to this 
count ercl aim the plaintifTs pleaded that this ])ayment of 
^00 whb a proijrea* payment on Bccomnt of gravel 
token and estimated at foaipence per cubic yard. 

The remaining facts as found on the evidence appear 
in the Judgment. 

Dr. Madden and Mr. Bryant appeared for the 
plaintiSa. 

Mr. Iiaaea and Mr. Cittten appeared for the de- 
fendants. 

At the cloBe of the plaintiffs' caae Mr. IsaacB moved 
for a oonauit. There is no case. The application is 
to ref(»in a contract. Eqnity will rectify a document 
but not a contract MeKensie v. Coufton, tjJS.. 8 Eij. 
368 and at p. 375. All that has been proved is that the 
plaintiffs niisundfrBtood the meaningof the word square. 
It has not bpen ehewn that they were led into that 
miatake by the defendants, mid if this be bo the 
plaintiffs must fail Svtilh v. Hugltea, L.R. 6 Q.B. 697. 
Pieturfggve Alla» Co. v. PhiUipsoii, 16 V.^R. 675; 
Johnson v. Donaldaon, 6 V.L.B. (Eq.) 121, 123. The 
Statute of Frauda is a bar to this claim. Lnvery v. 
PuraeB, 39 Ch. D. 508; Iwaa v. Dvum, 22 Q.B.D. 
3&T ; Gu«8t V. Wataon, 13 A.L.T. p. 66. In no case 
will equity reform a contract and thrn grant specific 
performance of it in the same action Story's Equity 
Jurisprudence Vol. I s. 161. OUey v. Fisher, 34 Ch. 
D. 367. This can only be done where the Statute of 
Frauds in no bar Varrit v. Pepperell, L.B. 6 Eq, 1. 
Ihe delay here is a bar to the plaintiffs' claim. 

Ills HovoB refused to nonauit and the defendants 
case was gone on with. 

Cur ad valt. 
March 15th. 

Mr. Justice Holrovd ; The evidence in thia case is 
fait of contra diction a, and I do not trust entirely to 
the memory of any of the witnesses. They have mixed 
different conversations together, and altered theorder 
of evctnts. I believe, however, that when the plaintiff 
Elliott directed that the words "square yards" should 
be inserted in the written contract, he suppoted a 
square yard to signify as he expressed it, a yard ■ 
every way, that is, a cubic yard ; and that, before 
the document containing (he contract (Exhibit D) waa 
either signed or written, it had been verbally agreed 
between him and the defendant, John Thornton, that 
the defendanta should pay for the gravel taken by 
them at iA. per cubic yard, which agreement both 
paities intended should l>e reduced to writing. I do 
tHit beUeve that John Thornton was present when this 
document was being written ontbyGott, Elliott's clerk, 
or when 8nyt)iing was said about the meaning of a 
square yard. Elliott does not pretend that he was. 
Only Oott aseerta it, and his memory was in my 
opinion as defective as that of any of the other wit- 
nesses, although Jib gave his evidence glilily enough. 
There are circDmstances in John Thornton's subaequent 
conduct, and passages in the correspondence on which 
to fovDd a anapicion, that John Thmntoa, when be 



signed the document for his firm, really intended to 
bind hie finn to pay by the cubic yard, and had not 
perceived the substitution of the word " square " for 
" cubic." But auspiciou, even strong suspicion, is not 
enough. The proof of the mutual mistake should be 
convincing. JcAn Thornton has sworn that before 
signing the document he observed that " sqnare yard" 
had been inserted in it in lieu of cubic yard 
and that he snjqKwed the plaintiffs to have made 
the alteration because in their opinion the gravel 
would not average a yard in depth. I could not 
say with confidence that this statement was untrne 
His own reason for accepting the alteration, that he 
thought he should get the best of the bargain, is 
highly probable. There is nothing to show that he 
knew, although he may have surmised, that Elliott 
had committed a blunder, and therefore have kept 
silence, resolving if blander tbere were, to take ad- 
vantt^ of it. But he hod done nothing to lead bim 
into error. It was Elliott's own blunder. His dis- 
trust of John Thornton prompted him to reject the 
plain words which John Thornton hod aoggested. If 
Gott had any such conversations as he alleges with 
Kobert Thornton about the measurement of the gravel, 
they are explainable by the fact that Robert left 
Ihe arrrangement of the whole business to his brother 
John, that he knew the terma which his brother had 
lieen offering, but had never been told what he had 
actually accepted. If, as I have concluded, there 
was no mutnal mistake and the error of the pluntiff 
Elliott waa not induced by any statement or conduct 
of the defendant John Thornton, it is clear that the 
written instrument cannot be rectified. Rectify is 
not exactly the right word to use. It wonld be more 
correct to say the written instmment cannot be 
varied by the Court. There is nothing by which to 
rectify it. In the action therefore the defendants 
must have judgment. It has not been necessary for 
me'in thia case to consider the argument, which was 
pressed upon me, that, where the mistake is only 
unilateral, a Coort of Equity will never reform an in- 
atmment which the law requires to be in writing, and 
then enforce specific performance of it. Bat lam not 
prepared to lay that down as a general rule. I think 
there have been caseein which, where a plaintiff has been 
drawn into executing an instrument by a mistake aa to 
its contents wilfully inducod by the defendant, and has 
fully, or even in great part, performed what owing to 
such mistake he conceived to be the contract, the 
Court has reformed the instrument, atul compelled the 
defendant to perform his part of it in the sense in 
which the plaintiff understood it, notwjtJistaading 
that the contract waa one which required to be in 
writing. The defendants hare put in a rount«rclaiB) 
for LlOO 15b., the difference between L300 which 
they paid to the plaintiffs and the valne of the gravel 
taken out by them, according to th^r estimate of the 
quantity at4d. per square yard. They seek loreoover 
Oiia sum iia monoy paid under a mistake of fact. But, 
itccording to bis own account^ J<^n Thornton waa not 
labouring under any mistake when he sent the [lain- 
tiffa the L300. He then intended to cootinve to use 
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the plaiatiffa' pit for some ume longer ; uid it wae for 
thiit reason, mcI not because he thought he had 
already taken gravel of the value of L300 at id. pei 
square yard, that he deemed biniself safe in sending 
that sum. The plaintiffs were pressing for payment 
and he had a rough estimate made of the quantity ex- 
tracted, but did not have the pit tlien measured. The 
Oonrt was not informed to what the estimate 
amounted, bnt we may fairly conclude, as it would not 
hare bnen safe to pay L300 upon it, that it was riither 
under than over the mark. Subsequently, John 
Thornton changed his mind, and suspended operations 
in the plaintiffs' pit. What be has proved is that the 
over-payment was not due to any mistake of fact 
his part, but to his not knowing his own mind; an 
think his counterclaim must fail. I shall therefore 
direct judgment in the action to be entered for the df 
fendanta with costs, a^d on the counterckim for the 
plaiuti& with costs. 

Solicitors tor plaintlfis, GUloU, Croker, Snowden 
and Co, 

SolidlOF for defendants, Ford. 



(Before Holroyd J.) 

Thomas v. Itby. 

March 25th. 

Ikeneinff Aol 1890 (Jfo, 1111) «. liS—Soneil refusal 

to admii a cotidtabte itUo a JuOel bar it not viilfally 

delaying admiUance. 

Order to review order of Justices. 

The defendant John Ivey waa licensee of the 
Metropolitan Hotel William atrset. On Sunday 28th 
January last Sergeant Hayes demanded and obtained 
entrauce to the hotel, and then demanded that Ivey 
should unlock the bar door; this Ivey refused to do aud 
also refused a further demand to give the key of the 
bar to Hayes in order that he might open the bar door. 
Ivey was then charged on information under s. U8 
of the Licensing Act 1890, with wilfully delaying 
admiltanco to the police. Ivey awore that be believed 
he was justified in refusing to open hia bar door on 
Sunday. The justices on the 28th January diamissod 
the charge. 

Mr. Duffy to show cause. The defendant is pro- 
hibited by section 143 from opening bis bar door on 
Sunday. There are two offences under section 148 
refuang admittance and wilfully delaying admittance. 
If then* was any offence here it was the former and 
not the latter. If the licensee believes that he is 
justified in refusing admittance be does not do it 
"wilfully" within the meaningof section 148; Bw«oiM 
V, JutHeet qf Melbowne 16 V.L.E. 604. 

Mr. Box to move the order absolute. " Premiaes " 
in section 148 includes every part of the premises, 
the bar among others. 

Holroyd J.— I think an honest refusal to give the 
sergeant admittance to the bar oannot be construed 
into a wilful deUy of admittance within ihe 
' [ of section 148. The oonstable on that 



refusal might have broken in at once. A 

clear distinction is drawn between refusal and wilful 
delay and for s. sufficient reason. There is an un- 
doubted risk that if a landlord admits a police- 
man into the bar on Sunday, he may, on the 
entrance of another policeman, be called upon 
to show that he waa not guilty of Sunday trading. I 
think if a, policeman were within the bar, that, 
flccordin){ to the languagn of the act, would be prima 
facv! evidence of the sale of liquor. There ia no ex- 
ception, save of the licensee his agent or servant, and 
I cannot create exceptions. I can also very well 
utiderstnnd why there should be no exception. It 
might be very convenient for a constable to get a 
landlord to admit him into the bar for the purpose of 
convicting him of the offence of Sunday trading. The 
order must be discharged with costs. 

Solicitor for informant. Crown Solicitor. 

Solicitor for defendant, Mr. Moloney. 

Before Holroyd, J. 

Reo. v. Brll and Othebs. 

18th, 26th March 

Licensing Act 1890, {No. 1111) a. 25—" Township" in 
that section meant an aggregation o/dweUtnga larger 
than a village — Thia definition ia not aaliafied by a 
lovmahip proclaimed as auch by the Gooernar-in- 
CouTicil but containing no dwellings. 
Order to review order of justices. The facts fully 
appear in the judgment. 

Mr. Cuwen moved the order absolute. 
Mr. Serjeant to show cause. 

Cur. Adv. VuU. 
Holroyd, J. — This waa an order niai calling on the 
ensing magifitratea for the licensing district of Wood- 
side, the receiver and paymaster at Port Albert, and 
William George Greenwell to show cause wby the 
certificate granted and issued by the licensing magis- 
trates on the 7th of December last to authorise the 
issue of a roadside victualler's license to the aaid 
William George Greenwell for certain premiaea situ- 
ated at Carrajung, in the licensing district of Wood- 
side, the duplicate of such certificate, and the license 
issued thereon should not be quashed, on two grounds 
^-first, that the magistrates had no juiiadiction to 
grant or issnethe certificate; and aecondly, that on 
proof at the hearing that Carrajung was a township 
the jurisdiction of the licensing magistrates to issue a 
certi(icat« for a license was ousted. The question of 
the magistrates' jurisdiction depends entirely upon the 
meaning of the word " townahip" aa used in the 25th 
section oF the Liceneing Act 1890. Anotber point 
appears to have been raised, but before me it was 
abandoned. By the 25th section it is enacted that the 
Licensing Courb for any licenaing district may grant 
roadside victuallers' licenses in excess of the statutory 
mber of victuallers' licenses to any person who are 
the opinion of the Court, fit and proper persons, 
anJ who keep houses within such licenaing district 
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contuiiiing sufficient Eiccoaiiiiod»tioafor theprobable r»- 
quiremniits of tlie public trnvelling in that locality, 
but such houses must be situated in inountuinous dis- 
trict-iS not within 10 miles of any villflge or township, 
and at least 10 miles distant from the nearest 
licensed victualler's house which at the time c)f the 
issue of the liceoM affords accommodation to the public 
travelling along ROiue road to be measured along such 
road. It was argueil in support of the license that a 
" township" in this section do"S not signify a township 
on paper, but » rent town, that ia to say, a collection of 
houses lai^er tlian in common parlance is understooil by 
the word village, and that thie interpretation of the word 
is stren^hpned liy lis being placed in conjunction 
with " village," On the other hiiiid, it was contended 
that " township " signified land pruclainied a4 a town- 
ship under section lit of the Land Act 1890, or under 
section 73 of the same net. The first part of section 
16 is as follows : — 

" The Oovernor ia Council may Bubdivide any county into 
parlBhea uid townBliipa, and by proclanution to be publiahad 
m the ' Ooveminent Gikzette ' may defioe the boondaries of 
aach parishes or townahiyi!, ood may distinguish each by > 
niune ; and after aach proiiUmation the territory comprised 
within the boundaries ol any of the oaid diviaioiis shall thence- 
forwiird be recogDiaed as a parish or township by the name bo 
Biveu as aforewdd." 
By section 73 — 

"The Uovemor In Cooudl may from time to time, bva 
notice in the ' Oovemment Gazette,' prodoiTU u a township 
any portion or portions of Crown lands, and the lands in fluch 
township . . . shall he nold by auutiou," Ac. 
Carrajung was proclaimed a township under vhe 73rJ 
section of the Land Act 1890 by proclamation pub- 
lished in the Oovernmant Gazette of the 14th of May, 
1866. It was proved to the magistrates' satisfHction 
that there was no "actual township," by which expres- 
sion the magistrates meant town, at Carrajung; that 
at the time oF the application and for some time pre- 
vious no accommod;ition whs or hait been alforded for 
the travelling public in that l;>cality, and that a neces- 
sity for such acoonimodatioa existed. It was also 
proved to their satisfaction that all requirements as 
to notices had been (.-oinplied with ; that the applicant 
was a fit and proper person ; that he kept a house 
withiti the said licensing district which, in the opinion 
of the Oourt, contained eulUcient accommodation for 
the probable requirements of the public travelling in 
the locality ; that such house was situated on the 
coach road from Kosedale to Yarram Yarram, in a 
mountainous district, and distant 10 miles or upwards 
from any village or township (construing " township " 
in the sense contended for by the applicant) or any 
licensed house. It further appeared that for a [leriod 
of about live years previonsly to the date of the appli- 
cation for a license only two dwelting-houseB existed 
in the township procLiimed as Carrajung, but that 
several of the township allotments had been sold, and 
a mechanics' institute ureoted. I have no doubt that 
if I quash Mr. Greenwell's license I shall be depriving 
travellers who have occasion to pass through the 
mountainous regions about Carrajung of that accommo- 
dation which the Legislature, in enacting the 25tb 
section, intended to enable persons travelling in such 



districts to procure. The prohibition against granting 
a roadside license for a public-house within LO miles 
of a village or township, or within 10 miles of the 
nearest licensed house on the same road, was designed 
to prevent the establishment of such roadside houses 
in places within a reasonable distance from which the 
ne.»sBary accommodation could l>e obtained elsewhere, 
and not in places within a reasonable distance from 
which no such accotpmodatinn could be girocured. The 
question is whether the Legislature has eirpressed the 
prohibition in terms so stringent ns to defeat its own 
object. According to the dictionaries a town imports 
ill its general sense a collection of houses larger than A 
village. But it has several special significations, and 
amongst them in this colony that of a borough which has 
been declared by an order of the Governor-in-Council to 
be a town. Similarly, a township is defined as the dis- 
trict or territory belonging to a town ; and under the 
Land Acts the term is certainiyapplied tothe territory 
appropriated by the Govern or-in-Council for a town 
that is to be created, as well as for one already in 
existence, i^ut with us " township " is used coUoquisllj 
to denote any claster of dwellings, from a small towB 
to a hamlot. It is usually qualified by one or other of 
such adjectives as "large," "small," "good-sized," 
" considerable," which express in a rough way difierent 
sizes. By itself it is more nearly synonymous with 
village than with any other word, village being a 
word notat allin fHshion in Victoria. In the 25th 
section of the Licensing Act, from the word " town- 
ship" being connected with, but distinguished from 
village, and placed fimt in order, I conclude that it 
means an aggregation of dwellings somewhat larger 
than a village. Perhaps it was because amongst the 
mountains in Victoria there is no place worthy of the 
name of town as commonly understood that the word 
" township " was used in preference. In my opinion 
the magistrates had jurisdiction to grant the certificate 
for the issue of a license to Mr. Qreenwell, and his 
license is valid. I discharge the order niei with costs. 

Solicitor for the Crown, Crovm Solicitor. 

Solicitors for the applicant, Serjeant and Pace, Sale. 

DIVORCE AND MAT IIIMOKI AL CAUSES 
JURISDICTION. 

{Before a'Beckett J.) 

HnUPBRlES v. HOHPHRtBe. 

_ Feb. 26th. 

DLisol'ulio7i of inarriagt ontheground qf desertion toiU 
•not bn granted while aii uneaneelied deed of tepara- 
lion executed by the parties, rmiaina in exitlenne, 
provided lital the right to reli^ hail not accrued prior 
to the exeeiUion of llie deed. 

This WRS an undefended suit for dissolution of 
marriage hoard by Mr. Justice a'Bwikett in Bendigo 
on the 26th February 1892. The ground of the 
petition which was presented by the husband, waq for 
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desertion by the wifu, but It appeared that shortly 
after the desertion complained of, the petitioner tmd 
signed a deed of separation, which, up to the dat« of 
the institution of the suit wns unrevoked. 

Mr. Helm in support of the petition. This deed 
was obtained by surprise. There was never anj' de- 
liberate consent given by the petitioner to the respond- 
ent to live opart from him. Counsel referretl the 
court i<i Moore V.' Mo(n-e, L-R. 12 P.D. 198, Ptvrkinncn 
V. Parkinson, L.K 2 P. & D. 25, and Mtt v. NoU, 
L.B.I.P. AD. 2!j]. 

Cur. ad. v»U. 
March 9th. 

Mb. Jdbticb a'Beckktf. — This is an undefended 
suit for dissolution of marriage by the husband, un the 
ground of the wife's desertion. The marriage was in 
January, 1879. About s year after it, the respondent 
withdrew from cuhabitation against the husband's wish, 
under circumstances sufficient to constitute desertion. 
After this decertion had continued about four weeks 
the petitioner signed a. d(«d under circuniatsnces de- 
tailed OS follows in his evidence : — 

" CoQuit, B, Bolicitor. called me into her lioute. Had no 
conception before th&t of any deed. Rsd given bim no in- 
atruotloua. Hnw Conant and ber. He sud he wai instructed 
bj her to draw a deed of separation, and wonld I sign it. At 
fir«t Iwid I wouldn't. I aaid to wife 'ifit'H your wish 111 do 
bol' 1 don't remember the purport oreOent, except that I 



pose that ha did not object t^ her thenc.'forih living 
npait. He never recalled the consent given by the 
deed, or told hia viCe that he would not be Iwund by 
it, or requested her to return to him after its execu- 
tion. He may have executed it im providently, but 
I hold it to have l>een effpctua! to tfiiminnte the deser- 
tion, which had continued up to the date of its execu- 
tion. I therefore dismiss the petition. 

Proctors for the petitioner, MoUeraiH nnd ffyell. 

(Before Holrt^d, J.) 



not to interfere In her buameaa or with her. It w 






... ..... jr asked to pay 

lur lb I never b»w a copy or asked fiir one. She v/tat 
a few days after that. Never pud any money to her i 
She never asked for money." 
In his affidsvit in support of the petition he refers to 
the deed as follows : — 

" II. That the said respondent Iind n deed of separati 
drawn op by a solicitor, who indaced me to si^n the same I 
have no copy of tbedeed, and so far as I can rooollect, it pio. 
vided that tne said respondent and myself Khoaldlive separate 
and ^lart from each other, and that she should earn her 
living and support her own children, and that 1 should 
mine utd support my own children. " 

" 12. That (.here was no monetary coiisidBration whatever 
contained in the deed, and I have never paid her any money 

since, either direttly or indirectly, for hf ■ 

support." 

The execution of this deed, which the petitioner veiy 
properly brought under the notice of the f^ourt, createR 
a difficulty which the petitioner's counsel attempted to 
get over by suggesting that he should not be held bound 
by the deed ; that it was obtained by surprise, and did 
not indicate any deliberate consent to the wife living 
apart. He also referred to the case of Moore 
Moore, L.R. 12 P.D. 193, in which a deed of separa^ 
tion was held not to bar the wife's right to relief on 
the ground of her husband's desertion. The distinc. 
tion between that case and the present is that in 
Moore v. Moore desertion for two years hsd given a 
right to relief on that ground before the deed wne 
executed. In Parkineon v. Parkinion L.R. 2 P. and 
D, 2B a deed executed within the two years was held 
to bor the wife's right to complain of desertion. Thi 
case nearest to the petitioner's is Xolt v. JfoU L.R. 1 
P. and D. a.'il, but is distiiiguishnbjo from it. Tli 
pet tioner, by the deed eitecuted in this caxe, which 
was left in the wife's pofueasion, led his wife to sup- 



PlCAUD T. PiCAUD. 



March 8th. 



The Court will not grant a decree niei for the dissolu- 
tion of marriage where Ike only evidiiice, that the 
persoii served with the •petition is the petitioner':) 
wife, is the uncorrobornled eviderv.e of I he petitioner 
himself. 

This was an undefended suit for dissolution of 
marriage! on the ground of (he wife's sdultfry. lite 
petition was presented by the husband. 

Mr. Wooif, who appeared for the petitioner, in 
opening the case stated that the respondent had been 
served with the petition by Uie proctor for the peti- 
tioner in the following manner, viz, — The proctor in 
company with (he petitioner had gone to the house 
where the respondent was living, and that the peti- 
tioner had thmi poiirtpd out the respondent as his 
vriie, and thereupon the proctor had served the re- 
spondent with the petition. 

Mr. .lusTicK IIOLRoYi), — Is there not a cose which 
lays down that the uiicorroiw rated evidence i)f the 
petitioner as to the Identity of the respondent and 
correspondent is insufficient ! 

Mr. K'oo^— That is the case f>f Ruxnell v. Riuaetl, 
4 A.J.R. 183; but till the Court has to !« satisfied 
with is that tliere is no collusion. 

HoLROYD, ,(.— [ The object of thf rule, that the Court 
will not take the uncorroltornted evidence of the peti- 
tioner as to service, ia to avoid collusion. However, I 
will hear the evidence, though 1 am not cert.iiii thiit I 
shall grant the decree.] 

Mvideuce in support of the case wnsthen given, and 
the evidence as to service wits that the proctor for the 
petitioner had, in company with the petitioner, gime 
to a certain house, and that the petitioner had pointed 
out a woman there whom he said itus his irifn, and that 
the proctor, to whom the woman was a perfect stran- 
ger, had served lier with the petition, 'j'he proctor 
deposed to these facta mid also tn the fact that the 
woman ndniitted that she was Mre. Picaiid. The peti- 
tioner himself also deposed to the ai>ote facta, and 
swore thftt the woman served wns his wife. 

HoLuo.D, J. — There is no evidence of identity that 
the woman served with the petition was Mrs. P^caud, 
excepting the pi^titioiier's own evidence. 

Mr. iron//— I hero is evidence tbiit the wonmii biI- 
mitted in (be prosctice of the pedtioner"* proctor that 
she was Mrs. f'icaud. 
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HoLROTD, J. — All that goes to ahow is that aonie 
womaa aaid ahe was Mrs. Picnud, A etatenicint, not 
on oath,. 80 that leaves 08 where we were Iwfore. 

Mr. Woolf.-^li the Court is satisfied with the evi. 
dence, that is alt that is necessary. Tliere is no rule 
of law repairing the [letitioner's evidence to be corro- 
borated in every particular. Cremar v. Cremar, 13 
V.L.B, 738. 

HoLROTD, J. — I am not aatiaBod that the proper 
parties have been served, and with respect to the 
service the Full Oourt, in that cose of Riisnell v. 
Rustnll, has laid down a rule which bna been fre- 
quently followed, and which J biive never voluntarily 
departed from. If the service were aatisftictorily 
proved, I would be disposed to accept tlie evidence 
proving tlia adultery. 

Mr. Woulf. — This rule has frequently been depnrted 
from, and Mr. Justice H'Beckett and Mr. Justice 
Hodges have both grnnted decrees on similar evidence 
of identity as that adduced io ttiis caso. 

HoLBOYD, J.— This is a rulw of the Full Court, and 
antjl the Full Oourt overrules it I do not feel nirself 
justified in giving the go-by to it, especially as it has 
been followed again and ag<un. 

i/r. Woolf.—\ would nsk, theu, that the matter be 
allowed to stand adjourned in order that we may lie 
allowed to adduce if possible further evidence ou this 
point. 

The case was then adjourned, and on a, subseqnent 
day further evidence of the identity of the respondent 
as Mrs. Picaud, corroborating the evidence o( the 
petitioner, whs given, and a decree nint was granted. 

Froctor for the petitioner, Walter. 

(Before Holroyd J.) 

Nbilson v. Kbilsoh. 

, March let. 

Marnage Act 1S90, s. li—DMertian. 
When a w^6 leave* /ler htubaiid against his will, though 
Aw cruelly may have affwded her a yood excuse for to 
doiny, qaeere whether this constit-uteg an act of de- 
sertion on (A« yar% of the husband. 
If dviTvng a temporary ntupeitsion of eohabitation 
witiuUty agreoit upun, ihe respondent kaa ieeii guilty 
t^ unequivocal actt demonstrating that hn luta taken 
advantage of it to break o£ his connubial relations 
and has deserted hie mife, desertion will be deemed 
to have eomtnenced from the time of tlie counnission of 
these acts. 

This wag an undefended suit for the dissolution of 
marriage by a wife against her husband, on the ground 
of wilful desertion for a peiiod of three years and 
upwards. 
The facts appear in the judgment. 
Mr. Lewis appeared in support cf the petition, but 
at the conclusion of the evidence His Honour intimat-d 
that he was notsatisfied without authority thtit the facts 
proved amounted to desertion, and adjourned the case 
in order that ooimael might look into authonties. 



March 21st. 
Mr. Lewis : The question is whether the separation 
nnderthe circumstances of this cose can amount to deser- 
tion, that separation liavLng been brought about by the 
misconduct of the husband. On the point of an innocent 
party leaving her husband for chusi', I would refer the 
court to Bishop on Divorce, Vol. 1, 791, s, 662. Then 
there is the case of Hodges v. Hodges, 1 Csp. 441 
which was an action for necessaries, where the 
wife had been compelled through the cruoUy of her 
husCMiid to leave his house. I would also refer the 
Court to Ward v. Ward, 1 Swab i Trist ISS; Thomp- 
son V. Tlionuon, 1 Swab & Trist 2.'S1 ; Cargill v. 
Cargill, 1 Swab and Trist, 235 ; and Monerief 
V. ifoncrief, 5 A.L.T. 1112. Tnia last cose waa an 
order for maintenance, and appear) to laj down the 
rule that where a wife has had to leave her husband on 
account of his cruelty that amounts to a desertion in a 
clnim for maintenance. A husband owes his wife not 
only support but also his society and proUtction. 
mmmo V. mmmo, ;i A.J.R. 132; O'Connor v. 
0'C(m7ior, 12 V.L.R. 321 ; Wilkinson v. Wilkinson, 
13 V.L.K. 568. 1 would also refer the Court to 
Williams v. William^t, 3 Swab \- Trist 548 ; Yeatman 
V. Yealinan, L.R., 1 P. & D. 489 ; Fit-zgerald v. 
Fitzgerald, L.11. 1 P, 4 D. 694. [Holroyd, J. 
— Assuming that the wife lias been driven away 
from her home by acts of her husband such as 
would justify her in h-nving him, and then sub- 
sequently a mutual agieenietit has been entered 
into lietween the p^irtifs that the wife shnll continue 
to reside with her motlier until she shall have re- 
covered fnim some disease from which she is suffer- 
ing, such as was proved in this cose, can there be 
said to be desertion while such an ngreement lasts ?] 
After the petitioner , was driven away from her home 
there is no evidence of any intention on the part of the 
respondent to take her buck and provide a home for 

Cur. ad. vuU. 
March 25th. 

Mil. JnsncB HoLiiOlD. — A petitinnbya wifeagainst 
her husband for dissolution of marriage on the ground 
that he had without just cause or excuse wilfully 
deserted her, and without any such cause or excuse 
left her continuou^ty so deserted during three years 
and upwards. 

On the 27th of July 1888 the petitioner, then Alire 
Esta Matthews, was married to the respondent John 
Marius Neilson, and nfter the marriage the two lived 
together as man iLtid wife up to the month of September 
1888 at Ascot Vale, where the respondent carried on 
a grocer's business. The respondent began to illtreat 
his wife'fihortly after they wr-re married. He used to 
beat her, sometimes with a stick, and sometimes with 
his fists. On Sunday, the 1st ui September, she accused 
him of suffering from a disease. He denied it, they 
quarrelled and he assaulted her. He hit her across 
the face with a wnlking cane, and iin the ear with his 
fist. Then be hit ber across the face with a deal board. 
Her face waaaeverely braised and bled. Afterwards 
he threw her on the floor and kicked her. She wtu 



194 Vol. Xlll. 



THE AUSTRALIAN LAW TIMES. 



disfigured and much burt. In coDseqacace of this 
asaault she left hia house nnd wettt to a iieighbour's. 
Thnreebe stayed two days uad then removed to the 
hiiuse of her sister, Mrs. Regan, at South Melbourne. 
She awtiSLrs tbut she was afraid to returu lo her hus- 
band. For this asaault the res^iondeiit was hroui^lit 
before the Court of Petty Sessions at Flemiugton on 
the 11th of September, and bound over to keep the 
pence for aix montha. ihe petitioner remained some 
weeks at her sister's confined to her bed by this 
disease, anil during that time her husband came once 
to see her, invited by her Hister. She told him 'that 
she herself was suffering from the disease ; and he 
replied that he could not lielieve it, but would con- 
sult a doctor. Her sister corroborates her as to the 
alleged illtreatment, and as to the fact of her 
sutTering from some disease. The petitioner and her 
sister were the only two witnesses, tind neither of 
them lias characterized the disease by name or des- 
cription ; and I have been left to guess that it was 
venereal. There is no evidence beyond the fact at the 
wife's having been afflicted with the disease, that it 
was ci'mmunicated to her by her husband, but I lie- 
lieve it WHS, although not knowitiglj. The respon- 
dent's illtreattuent of his wife frightened her into 
quitting him for a time, hut I should infer from the 
whole of the evidence that it was not actuated by tlie 
design of getting rid of her or compelling^ her to leave 
him. The petitioner, although at first afraid to retui'n 
to the respondent, soon ceased to be ao. On the 17th 
ol' November 1888, she went home to her mother's, 
Qot being then completely recovered. Just before 
going she met her husband in the street He asked 
" Are you better ? She said " Ko I'm going to my 
mother's at Warmamb--ol, until I am able to come 
back to you," He said " It is right you should go. 
I've been to the doctor's and the doctor told ue that 
you were unfit to live with me for some time.'' Tt 
would seem from this statement of the resiiondent, 
passed in silence by hia wife, that both hml consulted 
the same doctor, but it does nob otherwise appear that 
either of fcliem had consulted any doctor. The evi- 
dence is extremely meagre and vague, but I conclude 
that the separntion between the husband and wife was 
at this timo continued by mutual consent, with the 
intention that as soon as the petitioner was well 
enough cohabitation should be resumed. The peti- 
tioner did not recover from her illness for a twelve- 
month. About six months after she went to Warr- 
nambool, that ii in May 1889, she received a letter 
from the respondent which she destroyed. In it he 
aaid he bad sold his business and intended to travel 
with the money. Iii August, 188i), he commiited 
an BSaault ou a woman, for which he was sentenced 
to three months imprisonment. His wife heard of his 
arrest ou this churga On the 23rd of January, 1890, 
the respondent write to the petitioner addressing her 
as his dear wife, and describing himself as her heart- 
broken husband, informing her that he was out of gaol 
and was trying to get something to do, and begging 
for a loan of £10, to be raised on her jewellery. To 
tbat letter sbe aent no reply. Od the 13th of Noveni- 



ber of the same year she received another letter from 
him, commencing, " My dear wife, is there any hope of 
"n reconciliation between usi I've tried to turn front 
" you but I cannot, my only hops of future prosperity 
"depends on you," and containing many professions, 
not easy to believe of intense affection. In that letter 
the respondent begged the petitioner to return io hiu) 
and offered lo guarantee her from £2 lOs. to X3 a 
week OS long as he lived. The petitioner did not reply 
to this letter. She assigns as her reason, that before 
she had time to decide what reply ahe ahuuld make, shn 
saw in a newspaper tlist her husband had l>een nrrested 
on another charge of assaulting a girl. It appears thut 
the respondent was tried upon a presentment for aa 
assault with intent t« commit a rape, fiae found guilty 
oF a common assault and sentenced to l>b imprisoned 
with hard labor for two years. The offence was alleged 
to have been committed on the 17th of November. 
There is no evidence to show whether the respondent 
(lid or did not contribute anything to the support of 
his wife from the time when she left him, nor v>-hether 
he ever visited hei after slie went to her motller'a 
house in Novnml>er, 1888. 

Upon the forrjjoing facts I think ihat the desertion 
alleged has. not been [iroved. The time when the res- 
pondent sold his business has not l-een fixed, *but it 
must have been either in or shortly U'fore the month of 
May, 18^9. Prom November, 1888, until that time [ 
can find nn indtctition of an intention on hia part to 
desert his wife, and even the sale of his businesa and his 
resolution to travel are not inconsistent with willing- 
ness to receive his wife and to work for her support an 
soon as she should be in a fit state to resume co-habi- 
tation with him. The wife in the first instance 
quitted her husband against liis will ; and though his 
cruelty affiirded ber n good excuse for so doing, 1 en- 
tertain grave doubts whether tbi^i constituted an net of 
desertion on Ins part. Afterwards, when her feur hod 
abated, she resolved to remain apart frem him until 
slie was cured of the diseatie with which she was 
alfected. If he had communicated to her a venereal 
disease, although unwittingly, I think that in this 
resolution also sbe was fully justified. 13ut at this 
time she inteuded to return lo iiim, and he was de- 
sirous tliat she should, and was williiig to receive her. 
Co-habitation was Utinporarily suspended by mutual 
agreement between the partifcs. If the respondent 
had at the first deserted his wife, but, repenting, had 
returned to ber, and honestly entered into such an 
agreement, I do not think tbat while it lusted his 
desertion could be held to have continued. If, during 
this temporary auspi'nsion of co-habitation, mutually 
agreed upon, the respondent had been guilty oF un- 
equivocal acts, demonstrating that he had taJcen ad- 
vantage of it to bi'eak otf hia connubial relations, and 
hud in fact iibaudoned hi^ wife, desertion should in my 
opinion be deemed lo have commenced from the time 
of tlie comiriisaioii of those acts. But no such acts 
have been brought to light here; and moreover, a 
desertion commenced in May 1881), even if con- 
clusively proved, would have been too late to warrant 
the petitioner's prayer. (,See Jr'ikytniid v. i'Hageraidt 
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L.tt. 1 P. A I). 694 ; .VrtcA'firaw v. Miv.KenzU, 3 
V.U. (L.) -lAiA ; Tn^yiyrorev. 7'Mniwoi-«, 5 V.L.R. (L.) 
27.) 'Dtis petition will be dianiissi'd. 
Procti'i- for the petitioner, "^unrfiTant/i. 

DOMKC Carrr t. ItoMBC Carre. 

Mftrel. Slat 

CotU i-ffJitiorur tutng in forma panpni-ii. 
In a »uit for the dixsiilntioH of marriage by ttn/e 
offaimU kuiibaiid (A« petitioner if i.'ucceimfid though 
the. null tn /oniia pauperis is entitled to cost* owl oj 

ThiH woB an undefended suit for the dissolation of 
uiRrringeby (he wife a^ninst the liusliaiid on the ground 
of hi.- adultery on divers occasioiix with ime Minnie 
Hiekcy. 

Mr. Aeit/hbour ior thu petitioner proved the charges 
allf^ed tind His Honour granted a decree tit#t. Counsel 
then askpd that tliepetioioner who was suing in/orma 
pauperin should be allowed her cosU out of pocket, 
and retcrred the court to Cartnn v. Piekeregill and 
ttonii, H Q.B.D. 8ril', in support of his contention. 

Mr. JusTicK HoLROTD. — I shall on the authority 
of that case make an oidrr th.it the respondent pay 
the petitioner's costs out of pocket. Such coats to be 

Proctors, Smart ami Walker. 

SUPREME COURT OK TASMANIA. 



Chant and a 



The Cmirt hat t. 
LanJt from i 
Ther". ix no , 

Cavrl to hf< 
biit njyplicotiin. 



(In Equity) 

iiKR V. Strphen and Ministbb of 
Lands. 

Kovr. 1891. 

> jiOKfr to restrain the Minister 
ssu'ing leasfs of jnineml eections — 
originol jurisdiction in the Svpre^nn 
r ohjrctionn to applieotiona for f eases, 
' " he made to Commigsioner — 
! Minitiy Apjwah Regtilation Act" {46 Vie. 
Ko. 20) gives rigid of appeal from hu decision. 
Criop and Omartt for plaintiFTs. 
Attorniy-General and Mngliilott for defendants. 
The facts are set out in tlip judgment, 
Thr Chikf .Justicr ;— The plaintiff's hill states that 
they on the 13th NoveniI>er 1890, marked off aselection 
of 80 ficres of mineral land, and on the 4th Decetnlier 
followicgappliedtn the Minister of Lands for a lease of 
ii, under the MinernI Lm-d- Act 1 884. Tliat on thp 19th 
Kovemher, 1891, oiif^ Cundv npplied to the Minister 
for leases of two sections of 80 ncrps each, stating that 
they were duly marked olfon the lOth November, but 
the pliiintilfs nllppn that fh-'y were not macked off for 
some considerable lime afterwards. On the 7th May, 



l8fll, the surveyor's report upon the last two men- 
tioned sections wns received by the Secretary of Mines. 
On the 20th of that month the plaintiffs wrote to that 
oSicer re^juestitig liim not to procefd to issue leases 
for these two sections until the s'-ction marked by the 
plaintiffs had been surveyed. On the 1 1th September 
following the surveyor reported that the land surveyed 
under the plaintilTs application embraced piirt of that 
included in the two sections surveyed to the defendant 
Stephen, to whom fundy's interest bad Iteon trans- 
ferred. The bill then stated that the Minister of 
Lands would issue leases to Stephen of the two sec- 
tions surveyed to him unless the Minister was re- 
strained by injunction. Upon this an «x;)arte injunc- 
tion was applied for in Chambers, on the ground that 
the plaintiffs' marking off was anterioi in point of 
time to the marking off of the two sectt'^ns applied for 
by Stephen, and an injunction was granted restraining 
the Minister from issuing the leases. A motion was 
then made to the Full Court on the part of the defen- 
dant. Stephen to dissolTe the injunction, on the ground 
that his two sections were marked off on the lOlh 
November, and in the evidence presented to the Court 
it was satislied that the two sections were marked off 
on that day, and therefore before the plaintiffs' was 
marked off, and dissolved the injunction, The Court 
nn the hearing of the motion threw out a suggestion 
as to whether it had jurisdiction to entertain the bill, 
but the necessity for considering the question did not 
arise as the injunction was dissolved. Thereupon the 
leases of the two sections were delivered to Stephen. 
The plaintiff's having obtained further evidence tend- 
ing to show that the two sections were not marked off 
on 1 0th November, proceeded tn amend th«r bill, 
setting out that the leaseE had been obtained by the 
false statement thst the two sections were marked off 
on 10th November, and prajing (1) that the defendant 
Stephen might be restrained from trftniif erring his 
interest so far as it included any of the land applied 
for by the plaintiffs ; (2) that the Minister of lands 
might be restrained from registering any such trans- 
fer ; (3) that the leases might he declared void as 
against the plniiitifis ; and (4) that the plaintiffs might 
he declared to )« entitled to a lease of tJie 8li acres 
applied for by them, and that the Minister might be 
ordered to issue such lease to the plaintiffs. Having 
thus amended their bill the plaintiffs moved the Court 
to vary its order dissolving the injunction; (1) by re- 
versing the order to pay the costs of the dissolvi^ in- 
junction, and for an enquiry as to damages ; (2) by 
granting an injunction to restrain the defendant 
Stephen from transferring his interest under the 
leases ; and (3) b; restraining the Minister from 
registering any such transfer. It may be at once said 
th-it had the fresh evidence been before the Court it 
might have refrained from dissolving the injunction, 
as it did, upon the facts, but it now becomes necessary 
to consider what the powers of the Court ai'o under 
such circumstances ar thoi^e .let forth iu the bill. 
Unfortunately, upon this all importwnt question the 
case was not fully argued. It was open to ihe plain- 
' tiff on the 20tli November, instead of writing to the 
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Secretary of Mines requesting him to postpone tli<! 
issue of the leasee to Stephen, to liavt; put in a formnt 
ohjeution to }iis (tppHcutioii, if they '-eliKvetl thiit the 
land surveyed to him included part of Imid previously 
niEirlced off by them. The Act enipowera the Coni- 
missiont^r to faear and deterniint^ in a summary manner 
sucli objection (section 54), and there is nn appeal 
)fiven from his decision (46 Vic, No. 20) t<i this Coart, 
l)ut there is no original jurisdiction conferrftd upon 
this Court by the Act to hear objections to applica- 
tions for leases. The Mil in its original form was vir- 
tually an application to this Court to hear an "hjection 
to a lease, after the time allowed for makinj; it before 
the Oommiasioner had expired, for the objection must 
be made according to the regulationa within 14 days 
after the surveyor's report had been received, and the 
hilt was not Bled till three months after its receipt. 
The amended bill raises the same question but in an 
altered firm, Parliiiment, by conferring upon the 
Commissioner power to hear objectious to apjilicatiou 
for leasi'S, wotild not deprive this Court of the power 
to do so, if and so far as it nlready possessed jurisdic- 
tion over such subject matter. The Court hns juris- 
diction to enforce contracts and restrain trespHsses 
with respect to law. In this case there was clearly no 
contract between the plaintitTs nnd the defendant 
Stephen ; but if there was a valid contract enforceable 
by this Court between the plaintifia nnd the Crown as 
to part of the land leased to the defendnnt Stephen, 
and he took with notice of this prior exi.sting contract, 
then (he Court m\s(ht decree the defendant Stephen to 
tie a trustee of such part to the plaintiffs. But the 
applicant for a lease tnkes no interest at law or in 
equity against the Crown, until he gels his lense. If 
he marks off the land and complies in every respect 
with the regulations he h;is no contract with the 
Crown, which this Court cnn enforce, for by section 
20, which provides for the granting of leases, it is 
enacted that "it shall l>e lawful for the Minister, with 
the consent of the Govern or-in -Council to grant to any 
person a lease," etc, Tn Victoi-ie the MUtes Act ISDO 
sect. 49, runs "it shall be lawful for the Governor to 
grant to any person " leases, etc. Thi! Supreme Court 
of Victoria has held that the words " it shall be law- 
ful " confer upon the Governor a iliscretion as to 
granting leases {Pfrkiru v. Hevpuli'ii Co., 5 W.W, & 
A.B.M., 48), and there seemsi no reason for doubting 
the soundness of the decision. In the TBsninnian Act 
the words " It shall be lawful for the Minister," not 
only give him a discretion, but the Act superadds a 
further discretion as necessary to the issue of a lease, 
namely, the consent of the Governor-in-Council. The 
discretion conferred upon both the Minister and the 
Ooveriior-in-Council is created by Statute, presninably 
for the protection of the public, and its exercise thfre- 
fore could not be controlltd by this Court, and it 
exists until the lense s granted. The intervention of 
the Court is sought to compel the Minster of Lands 
tn issue a lease to the plaintiffs, nnd the injunotions 
sought are sulisidiary to this relirf ; but where the 
ultimate relief sought is lieyorid the jurisdiction of the 
Coart, the suliaidiary ii^unctions, if granted, would be 



futile, and the Court would not, if it could, grant 
them. With reference to trespasses, as tlie plaintiffs 
ttike no interest in the land, they can have no claioi 
against tre:<passers upon it. In Victoria, the Miniiuf 
Act, sectiuii 6>^, exfire.'sly uojifers upon those who have 
marked off land for a lease the right to proceed against 
treB|iassers, but the Tasmanian Act confers no such 
powers. Tiie leases were grnnted to defendant 
Stephen in this case upon an applicatinn regular on 
its fiice, and no objection to it was made in accordance 
with the regulations. If there was a fiand in the ap- 
plication the Crown can proceed in this Court to have 
the lease set aside {Rfig. v. Hvghet, L.R. 1, P.C. 81), 
but the plaintiffs, even if they are 'right upon the 
facts, li»ve no interest in the land, and never had any, 
and have no locu» standi to come to this Court to 
have the l?ases fet as de for fraud. If it is ti^e that 
the plaintiffs first marked off the land the Orown 
would probably have leased the land in dispute to 
thera, but this Court would have had no power to 
compel the Crown to do so, even if the leases to the 
defendant Stephen were set aside or had never been 
granted. The bill must therefore be dismissed. 

Bhisris T. M. Co. V. Bbothbbs Homb T. M. Co. 

Deer. 1891. 

Sfinxa — Natural lateral mvpport — Blocking-out. 

Application for injunction tc restrain defendants 
from ti-espassing upon ptaintiSs' land, and for per- 
mitting the land on the plnintiffs' section to remain 
insufficiently supported. 

Attoriiey-Oeneral anA R. Bj/roit MilUr tor flsiniiBs, 
O. CoUiiui and FT. H. Bryani for defendants. 
The facts appear from the judgment of the Court. 
TnR CiiiKi' JusTicR ; — This is a suit brought by the 
plaintiffs, the Briseis Co., to restrain the defendants, 
the New Brothers Home No. 1 Co., from trespassing 
upon certain landn of the plaintiffs, and from permit- 
tin;? it to teni.iin insufficiently supported, and from 
interfering in any way with the soil or tin-bearing 
drift upon the said land. The plaintifts hold, as 
tessee.s from the Crown, certain land for the purpose 
nf mining for tin. The defendants hold adjoining land 
for the same purpose, and also as Crown lessees. The 
^in is found in a depoi^it of drift about 2oOft. iii thick- 
lesa. The drift is described by Mr. Montgomery, In- 
ipector of Mines fur the colony, n^ a very small gravel 
n size lietween grains of rice and peas; that it runs 
loosely, almost like dry sand. The angle of repose Is 
stated to be from 1 to 1 to ^ to 1. This tin-bearing 
drift is about '200ft. deep, and overlying it is a cap of 
liaaalt of about lOUft. thick. Underneath the drift is 
bed of granite. Such a formation is said to be 
iqup, so that little aid can be obtained from experi- 
ce in working other mines. The plaintiffs have 
worked their mine in the fallowing manner : — They 
hare removed the basalt from the surface of pari of 
their land, some chains from the defendants' lionn- 
dary, nnd where this is done they have sunk a shaft, 
lown as iheir "dump shaft," from the surface to 
thin a few feet of the bottom of the drift. From 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES 



the bottom of tliia shaft the; hHve, at a coxt of 
^15,000, carried a tunnel, known as "the main tail- 
race drire," which comes out to the surface on Ihe aide 
of the bill Dpon which the mines are situate. The 
drift is vMhed from this sitrface by " sluicing," 
hy water applied through hose and nozzi?. It passee 
down the dump shnft, and is received in tmcbE at the 
bottom of the shaft, and is carried alimg the tail r 
out of the mine. The plaintiffs also carried a di 
along the boundary, and an intermediate drive, Icnown 
SB " the main south drive," between that and the tail- 
race, and made some croeacat drives between them. 
The raoe and drives were timbered throughont. The 
pUintiffs have never worked their mine by " blocking 
ost." The defendants commenced working their mine 
in April, 1890. Their predeoeasort, from whom they 
bad shortly before ac<)uired the mine, worked it fay the 
system known as " blocking out," that is by m^ing 
longitudinal drivep, with crooecut drives between 
them, and then taking out the drift between these. 
The drivM were all timbered, and in getting out the 
drift timbering was also used, but the bottom fell in 
almost as so(m as the miners left it. A body of drift 
WH thus taken out by the predecessor company of 
700ft along and up to the boiutdary, it was 45ft. in 
depth, and varii>d in breadth from 300ft to 46ft. It 
was taken ont in three sets of blocking out drives. 
The defendants hare since they commenced work in 
April 1890, put in a drive along the boundary and 
two others parellel to it, with crosscuts between them. 
Theae are well timbered drives, and are about 7ft. to 
8ft. high, as are also the drives in the plnintifis' mine. 
The plaintiffs complain, first, that the defendants in 
Htaking their boundary drire encroached upon the 
plaintiRa' mine. The evidence showed that the de- 
fendanta encroached at most 2ft. to -tft. for a distance 
of about tOOft, that they did an accidentally, and 
withdraw at Mioe upon their attention being called to 
it and offered to compensate for any damage. No 
damage was proved at the hearing, and the few yards 
of drift thus removed are too insignificant in value to 
call for the interference of the Court. The plaintifis 
oazt claim damages for injury caused to their mine by 
tiieworkings of the defendsnts. The evidence shows 
that in the pluntiflfs' tail-race the timbering was sound 
on the 28th November 1890, that on the next day 14 
sets of timbering, and on the following day five sets of 
timbering, were so damaged by vertical and lateral 
preasnre from the sorroanding drift that they had to 
be replaoMJ, and that the damage showed a drag of the 
pWntiA' tul-race towards the defendants' mine oppo- 
site tbe defendants' workings. This damage was 
attributed to the defendants, and the plaintiffs, on Slst 
December, 1890, obtained &n ex parte injunction to 
restrain the defendants from continuing their works 
near the boundary. The plaintifib' tail-race continued 
to suffer damage from vertical and lateral pressure 
with a weaterly drag till about the end of January, 
when it ceased. The plaintiffs contended that the de- 
fendants, In putting in their drives, had disturbed the 
old and extensive workings of their predecessors, 
whiah were some 30ft. or i(Xt. above their new drives, 



and that by joint action of old and new workings the 
damage, if any, was caused. The plaintiffs' boundary 
drive hftd been crushed in before the defendants com 
menred to work, and the main south drive was said to 
have been sahjected to great pressure and injury in 
November and December 1890. The tail-race drive 
was about 66ft. from the boundary and about 8ft. 
higher than defendants' drives. Before the defendants 
put in their drives the cap of basalt had cracked 
through, a little way within plaintifis' boundary, and 
several fissures from 2ft. to 4ft. broad had opened on 
the surface of the plaintifis' land near the boundary, 
and opposite the old and new workings of the defen- 
dants' mine. The movement was shown to be towards 
the defendants' mine, as the boundary peg near the 
fissure was proved by sprvt^ to have moved some 4ft. 
or Gft. westerley on the defendants' ground. Mr. 
Montgomery inspected the fracture in the basalt, and 
also the fissures, in June, and again in December, 
1890, and stated that the appearance of the surface 
remained unchanged during that period. He was of 
opinion that the damage was caused by the old, and 
not by the new workings of the defendants' mine. The 
drives made by the defendants showed no distinct 
drag, nor any undue pressure, and were sound and in 
good condition. The burden of proving that the dam- 
age to the plaintifGi' tail-race was caused by the defen- 
dants lay on the plaintiffs. As the new drives of the 
defendants had, as compared with the tail-race drive 
of the plaintiffs, sufiered no injury, it seems improbable 
that any run or fall of drift caused by the construc- 
tion of the defendants' drives would have injuriously 
aficcted the plaintiffs' tail-raoe, which was 60ft. dis- 
tant, whibt they themselves remained unaffected. 
Moreover, the old timbering in' the old blocking out 
might give way from the decay of timber, 
or settlement or flow of water into the fissures, and so 
affect the plaintifis' mine. The Court came to the 
conclusion that it could not on the facts find affirma- 
tively that the defendants had damaged the plaintiffs' 
tail-race by their workings. This rendered it unneces- 
sary to consider the question as to how far the plain- 
tiffs' tail-raoe was entitled to support from defendants' 
land. The plaintiffs' third contention was that the 
defendants were about to proceed to take drift up to 
the boundary by the process of " bloeking out," and 
that this would cause irreparable injury to the plain- 
ti&' mine. The defendants replied that there was no 
proof that they intended to proceed by blocking out, 
but the fact of their putting in their drives in the 
mode adopted by them, together with the evidence of 
the experts, satisfied the Court that the drives could 
) been put in for no other purpose. The effect of 
the system of blocking out up to the boundary is thus 
stated by James Harrison, an Inspector of Mines for 
the Government : " If the defendants blocked out at 
the lower level to the boundary it would destroy the 
plaintiffs' south drive and tail-race." " The ground 
was on the work," as miners call it. Mr. Alton, 
manager of the Briseia, says that " The levels collapse 
as the area is blocked out. They all come down. "The 
overhead floors collapsing into the new block or'y 
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caoBM H Inrge cavity from overhead, and drift from 
tke sidea mnB in." Mr. Montgomery says thnt if de- 
feBdants blocked out from their drives the -drift would 
VUQ in fi»m the Bristts. Mr. Webb, manager of the 
OniiBa,'ia7B: — " The driv« are put in for blockwg 
out. If blooking out is proceeded with from tboM 
drives it will cause the ground to oollapae, and thead- 
ioiuing ground will move towards the t««keQ part, in- 
olnding the BrioMS miiie; it would iDJure the main 
tad-raoeof ^epUratJSs'." Headd»thatif blocking 
out toek ^aoe from those drivee it would prove dis- 
aatrous. Mr. R^iiaald Murray, Gkivemment Geologist 
of Victorim a wituees oalled for the defeadaBta, sttys 
that " neitber mine cosld block out up to the other's 
boimdaTy without cauainK a run of drift from the 
neighboring mine ; even if the drives were blocked 
with tintber there would be eome shrink^^." There 
is. further evvkmce for this aspeet of the caae^ and also 
evidenoB on the other side, but the oonolusion the 
Court arriveB M is that fHrooeeding by " blocking out^" 
m [minmity to the boundary, mnat neoeBaorily cause 
substantial injury to the plaintiEFs by depriving their 
nine c^ the natoral lateral support to which it is en- 
titled, sod' by osaung the tin drift of the plsinti&' to 
twi iato the defendanta' mine It wsa suf^st^d that 
damage might be averted by Siimg the drives wh«i 
used witli timber, as the plaisti^ had blotted up 
Bocaa of their abandoned drives in Haa muiner. [Hun 
^an might answer on a smaJl sosle to secure the 
Htahility of uugle drives, but when it come to filling in 
large blocked out areas, its practicability would de- 
pend upon its coat, as oompared with the value of the 
tin drtft removed. It appeared to be suggested aa 
what was possible, rather ttwu as what was practicable. 
The Cowrt hiia not gone mere fully into the l&w on the 
evidenoe, because both were fully considered by it as 
lately as last Hay, when a motion to dissolve an ex 
parte injunction was refused. The claim then set up 
by the defendtuits was to a right to mine up to their 
ben»dary, and they asserted their intention to block 
out up to it, but thay contended tltat the law as to 
natuti^l.lfttwal support as laid down iu ^h^m and Oal- 
«»,(a.Ap..iCa. 791), appded only to the support of the 
Bwfaof!)<»nd sot to the lateral support of soil beneath 
the WHibM. .We are of opinion thftt the case ootaea 
ififUiin the priMiftteslaid down in FleteAer and B«al«^ 
SiS Ob. l>iv..680,Md tbtit the pUintiSs areentitleJ to 
B-.pei9i0tad:ijijiiaiQt]oDj NStraiuing. the defendants from 
worii:iHgitbeirmi*eibyihe[piiota)Bof Modting out so 
notv to thOibimudMT ol t^e ^SMti^ mine, «s to cause 
aiv«f,tJM drift >tavuiii«!fi»BiitWvABintiffB' mine into 
^iBiia»«f:ttho(d(|{aMlH)tB->Ba|d ifKimtilepriviag the 
ii^n»>«|. thfl' pUintifi»:efi ita OMtuiai. l»(Kr»l. 4i^port. 
'Cbat«loUbWitb»>(netti.., > . , . 

'BeieMififlfaN9dVi!,i ..,!.''.'..'. 

!l|[SOM<V.'B«BWUi..'r ■..■i- 

■-r^ . SQwIlkrobj 



XIV, r. l.—SpeeiaUy endorsed wtit-^FimfU .jttdg-> 
tnent — AwM^nmd — To- tUiiUa pbtinttfi to-«pplg 
forjlntd jtul^meiU under order XIV. r. 1. <A«- writ 
ftnut b« tpeeiaOf endoned at Hu time the d^endmnt 
etUer* Am oppeMftnce — After oftpmnutoe an ametidt 
tneitt of the writ u^tiotbe tdiowed for the.pwpote 
of eneMimg the- plaintiff to appfyJorJinaljVldgmeitl 
under order XIV. r. I, , .i-... 

AppKcation on behalf of the plaintiff for leaint'Co 
B^final judgment under order XIV. T.' !. .-t ■■ ■ 

The writ was endbrsftd as fbltnw^ " " ■. 

StatkmBnt orCiuiiii. 
The pUntifi'B riaini IkIvt £4^ -.a ■.2 tor ottMBy a pM: tar tiA 
.1 bohaU of the ileiaiidant and inteMrt thersoa being ■wnwalt 
of daleadaui'a prpporticuat* abare vairt and by virtw ot Vaw. 
■everal suaranMca dated respeotively tha 8th Ai^uit IBSQ.-aiul 
the IthTebruftry ISM, given by thepUlntifrand the defend.' 
nut together with others to the Engltata Soottlih'snd Aottliaifeil 
Ghsrtered Bank. 

1861. . PAunccLus. . ' .1:, \ 

2Tth Oct. To defendants proportloiute ihsie of 
MDount paid by pUIntiff to Meare. 
Honle and iWdoa, u tbltcltora' for ' ' '* 

the EnglUi Hoottlsh and < AuitiAliaa . • . -. 

Chotared Bank on joint and seversl 
guanuitApg dated the Bth Augott 168B 
>Qd 4th Febniar; 1890. 4IB 16 10 

Intereit hereon nt 8% to 2Mh Fehy. - ' 
1S91. '8 ■*,* 

£426 ' 3 .9 
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The plaJntUr also olafans Interest oi 
3s. 2d. at Ae rate (rf 8% per aonv 
IBfil until paymeat or judgment . . .. <- , 

Mr. Haytt to o[^>ose.— There is tile preliminary ob- 
jection to this application. Ihe writ iaendqrfnl wit^ 
a daini for interest and it does not appear, that' the 
claini for interest arises nut of any agreement , to pay, 
interest ; the writ Is therefore not a specially ei|<|ore«( 
one Coane i: Thoiruu Bimt Land Co. 13.,AiL,T. 182.; 
17 V.L.R. 198. If the plsiqtiff be suoRrasful he cmjl 
he Awarded iuteret-t in the nature ofdaHUges under 
sec. 'i24 of the Supnme Court Aet 1890. . 

llr. Skinner in support. — .1 Apply for Irav^ to ^b)^^ 
the writ by striking out tho claim far ioterqat lUMler 
order XXVIIT r. 1. 

Mr. Bayu in reply. — It was held .in 6umsy t», 
^iall, 1891,.2 Q.B S84 ; that in order to eB«ble ti« 
plaintifi to apply for final judgment the writ must be. 
Bpecially endorsed at the time the appeaToncs va^ 
entered and that if the writ was not then so endorsed 
the plaintiff cannot by any subsequent amt- ndsient con- 
vert the writ into a specislly endotsed one for the pur-l 
poaeofApplyingfor final judgment. Your Jlonor ^ught 
not to allow the uuendment for this purpose. , . ' 

His HoKoa said. — I quite agree wi^ Hr. Hoym' 
oontention that I cannot now order the wpit ,to ha 
auMuded for the purpose of enabling tbe.pl»intifl to 
awly fcr final judgment luider order. XIV r. 1, This, 
tnkw providea that " where the defendant appM^t to.a 
torit/i^mmmont ^teeiallj/ indoned" theiplaintiS infy 
AE^'yii^'^"^ judgment. In the present case thv 
uifli^iWfniWti^lpccially endorsed one at tha timi^ when 
tb^dfleo^M^ flntered his appearance and titerefo^ 
tha.pWatiffflMJPot/'Vply under order XIV, r.J. , la 
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tJi« base of Tunnbdl Briei aud PoUmy Co. v. MercaiUiU 
Biifik o/AuHmtia lAmittJ, ante pg. 178. I hold that 
a' writ wit)i'ti manifest blunder in it but being other- 
'wiae speciitlty endqrHed did not lose its character \>y 
r^awm of the blander; but tbe writ in the pr«Bent 
case hu haver been spf^nalljr endorsed. I therefore 
dSimiBa' th^ 'application without costs. I certify for 
ooaoMri. 

SoKciitora for plaintifl ' F. S. Stepften Juur ; (oi 
dfifendanb Whxman. 

Btit see Miir v. lane, 8 A.L.T. 90 [EdJ. 

. SITTINGS IK BANCO. 



(Before .Williams, a'Beckett & Hodges, J.J.) 



HfiMiotAH T. AirKKV ic Aiiothkb. 

Feb. 5, 8, 9, & 10. 

JAdwM /or nsw trial Bight of Court to wmtUt the 

jmfyif^Ki tried tH« aetitm. Testamentary inoapac- 

illf. QveMiotu-Jbr the jury. 

On a tngtion for a nta trial on the ground that the 

venliet <^ (A« J^fey- it agaitut evidence and the 

weigh! ofet>ideitee the oouri hag a right'lo eoiuuit the 

learned jiidge who tT-ied- the action as to uAether he 

uxtt $atitjied with the finding* of the jury. 

Oti eueh a mo(NM» the qnettiim that the court hat to eori' 

lider it net whether the learned judge who presided 

at the trial teae eatitfied ioith the findings of the jury 

tiiengh seritms cvruiderativn ehotUd be given to hit 

tfiati^n ; nor 'it it for the individual member* of the 

eiMH to coneider whether they themselvee would have 

oomeload\fierwUooMelation,butitit for the court 

tit eontider whether the verdict nnxmtf suehaaajury 

€^ reaeoieable men ought not to or could not, upon 

tk» evidenee wUueed al the trial, have arrived at. 

In Mtaotion' to »^ aside a will on the ground of testa- 

ih«Mta«7 inoapaeitjf the questione that the jury have 

to consider are whether at the time the tettator made 

(A« w\U h% diepKle his mind had a sufficient grasp 

of the ndtnre and extent oj hie deviaable property, of 

ikese't^a 'might be considered to have claims upon 

fUm Mttd of the nature o/ those elitiine, 

ThiS'Wasa inoticHifOTB new trial on the ground 

that the vevdifttof the jury was against evidence and 

the'''weigbt'Of evidenoa The action was byanezt-of- 

kinof a debeaMd persAn, to obtain rurocation of pro- 

batcofa will executed by the deceased on the 1st 

Juii» 1888,' to liave such will declared iuTalid, and to 

revOe apAvFotts will'and the codicils thereto which 

the idaoeasediiad purported to cancel at the time he 

eseMtfed th«-vi11 of June^ 1688. On tbe ground of 

undue infltienoe allef^ed to have been exercised by 

anoMMpnext-<rf-kini and on- the ground that the te^ 

tatd^ wsa not of sound mind, and of testamentary 

capadty at- the lime the said -wilt was executed. The 

drf rt idwtta in tJte action were the executors nnder the 

wilt'towhoin probate had 4>een granted. The action 

watitried bdCeve a jury-irf tvrive^ and thef found that 



thera had bew no undue tnfluenoa in proenring tbe 
execution of the will of Jnne^ 1888, l^t the other 
iasues they found in favor of the plaintiff on aaeh 
findings. Judgment was entered up for the plaiJati£ 
The defendants then moved for a new trial on the 
grounds above stated. 

Mr. J. D. Wood, Dr. Madden^ Mr. Johnson and 
Mr. Coldham, ajwwu^ iu support of tbe motitHL 

Mr. Purvis, Q.C., and Mr. Topp, appeared to <qf)puae 
the iDotion. 

Cur. ad. vtttt. 
ManbSth. 

Hr. Jubtiok Williams. — In titia action tbejaiy 
found in favour of tbe plaintiff upon theiaBuea(l) that 
the testator was not of sound mind and capable of ex- 
ecuting a testamentary document prior to and at tbe 
time of executing the will dated the 1st day of Jdne, 
1888, and (2) that he was not of sound mind and 
testamentary capacity whan he canceUed the will of 
24th of February, 1870, and the codicils thureto dated 
respectively 26th Ootober, 1875, and 19th of February 
1877. Upon these findings the learned Chief Justice, 
before whom the action was tried, ordered judgment 
to be entered for the plaintiff, and the defeiidaats 
now apply to us to order these findings to be set aside 
and to grant a new trial upon Uie grouiulB that 
these findings are against evidence and tbe weight <tf 
evidence. At the outset it is right that I sboold state 
that we have in RonsideriuK this application fdr a new 
trial on-the ground of the Sndings being against evi- 
dence, asked the learned Chief Justice whether he is 
satisQed with the findings. He has informed ua that be 
is not satisfied with thefindings of the jury, and that in 
his opiniMi they are wroag findings. As onr rig^t to 
thus communicate with the Chief Justioo was ques- 
tioned during the argument i may state that tbe case 
of Wdteter v. Friedeberg (17 Q. B.D., p. TSfiUs a distinct 
authority for the step we have taken. There is, no 
doubt, abundant evidence in the present case which 
would have justified a jury in coming to a contrary 
conclusion, namely, to a conclusion in favor of the de- 
fendants, but that is not the proposition which we 
hsve to consider upon the present application. The 
proposition we have to consider is this — Have the *p- 
peHwitA satisfied us that a jury of reasonable men 
ought not to or could not upon Uie evtdeace adduced 
at the trial arrive at the oonclusiona come to by the 
jury in the present ease ( Vebiter v. Friedeberg, (already 
cited)1 In considering this proposition, though we 
are not bound by the minion of th» learned Chief 
Justice, yet we are bound to take it into our serious 
couflideratioQ ( W^ter v. friedAerg), and were it not 
for that opinion we should have felt less hesitation in 
coming'to the conclusion at which we have arrived 
npon the present application. Keeping this opinion 
in mind, is there evidence in this case of such a nature 
that a jury of reasottable men could not or ought not to 
arrive at a conclusion inUavor of the plaintiff upon the 
issues submittedl To enaole us to answer this question a 
careful review of the whole evidence becomes abso- 
lutely necessary. The evidence may he divided into 
three classes — (1) the medical evidcmoo; (2) that of 
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relatioiu, friends, and acquaintAnces of the te^tntor , 
(3) the evidence of the testator's legal adviner, and the 
evidence of the wills of 1870 and 1888 and of thofdcts 
aiid cirou instances connected with their execution. It 
appears that np to the 9th of March 18tt8, the testor 
tor, for so old a man, was both nieatully and physically 
active and vigorous. Upon that data he undoobtedly 
had a seizure of a serious kind while lunching at his 
club, and after the date of that eeizure the weight of 
evidence shows that he bncame in a marked degree less 
vigorous and active in both mind and body. These 
are facts upon which not only is there sufficient evi- 
dence to go to a jury, but which the weight of the evi- 
dence clearly entablishes. Now, applying the medical 
evidence adduced for the plaintiff to these facte, it is 
to the effect that the seiiure at the club on the 9th of 
March must have been of a cerebral nature, and that 
within a very short period thereafter he was un- 
doubtedly suffering from disease of the brain— soften- 
ing of the brain, or an embolism in the brain— and 
that this disease waB of a progressive nature. It is 
true that there is much medical and other evidence to 
the contrary, evidence to show that the attack on the 
9th of March was of a cardiac character, and that the 
subsequent symptoms were also of the same nature, 
and that what the testator was sufiering from on that 
date and thertsafter was disease or fatty degeneration 
of the heart ; and had the case rested upon tiie medical 
evidence adduced for the plaintiff we should have had 
no hesitation in setting aside the findings of the Jury. 
But there is evidence in the esse to support the medi- 
cal opinion that the testator was, on and after the 
9th of March and up to the date of his denth suffering 
from some disease ol the brain. Part of the evidence to 
which we refer is that of numerous witnesses, relatives, 
friends and acquaintances nf the testator, who testify to 
the following facte :^That from the date of the seizure 
on the 9th of March a verymsrked mental aitd physical 
change for the worse took place in the testator, accord- 
ing to many of those witneasea a change progressive 
from bad to worse ; that after that date hia speech 
became indistinct, thick, and almost unintelligible, his 
memory greatly impaired, his power of vision reduced 
and confused, his gait shuffling and feeble ; that he 
became more hard of hearing, unable to read or to 
write (except his signature to cheques), or to keep his 
accounts ; that whereas he had been befcre the 9th of 
March in the constant habit of going into town two 
or three times a week to attend to businesSj he only 
did so upon one occasion after that date ; that he hsd 
to he watched; that he coald not be trusted with 
documente or even to get the postal delivery as had 
been his custom. T do not say tliat all the witnesses 
to whom we have referred speak to each one of these 
facts, but some depose to one fact and some to another; 
some of these facta are deposed to by the principal 
witness for the defendants, Grace Mackie — as, for 
instance, the testator's inability to write, to keep hia 
accounts, to visit town, the necessity for having him 
watched, the reluctance to trust him with the care of 
documents or letters. The period of time covered by 
se / n esses is that from the date of the seizure on 



the 9th of March ilp to the l6ti> oi May, 1888, and 
again that from the 1st of Jnne, 188S, up to a dftte 
shortly before the testator's death. It is trae tkat to 
a very great extent, if not entirely, the period from tbo 
16th of May, 1888, to the Ist of June <rf the imm 
year is not covered by the evidence relied upon for tha 
plaintiff ; but it is a Intimate infM-eDce to draw that 
the testator was in no better oonditioD, either phjai- 
oally or mentally, between those date* than he wm Ib 
before the one and aft«r the other. Now, it may ba 
contended with some force that this evidence mors or 
less tends . to support the medical o[MDioti tiutt ibe 
testator was ofOicted with disease or softening of tlie 
brain, and that this disease was progressive ; bat with 
still greater force may it be contended that, if thia 
evidence is to be believed, it may reuonably lead to 
the inference that at any rate fro'ii and After the 9th 
of Marcli, a break-up of iho tesUitor's mind and body 
set in, and that from and after that date he was snSiH-- 
ing from progressive seuilo decay — greatly impairing 
mental faculty and physical power — rendering his 
mind dull, torpid, and doggish, his memory defeotive 
and unreliable, his speech unintelligible, prodoctng 
inability to read or to write, rendering him jnoom-. 
petent to transact any matter of busineas of import-- 
anue, reducing him from his former condition of ment^ 
and physical activity and vigour to a oompar*tivelj 
helpless and childish condition. May not a jury thra, 
upon the evidence to which we have thus f^ referred, 
reasonably arrive at the concinrioo that, when the 
tastetor gave the inBtructions to hia Mliuit4>r for hU will 
on the I6thofMay, 1888, and thence up to and includ- 
ing the Ist day of June, 18B8, he wai raflfering from 
progressive and advance senile decay, that from ita 
effecta his mental faculties were at theae datea 
greatly enfeebled and, deadened, and that hia 
memory, though not altugether gone, was moat fanlty, 
unreliable, and treacherous t If ao, then this oonduaion 
may reasonably form a material ^Mnent in guiding 
them to their conclusion upon the main question, via., 
as to whether, prior to and at the time of exeoating 
the will of the 1st of June, 1888, and ol destroying 
the will of the 24th of February, 1870, and the oodioils 
thereto attached, hia mind hod a sufficient graap of the 
nature and extent of his devisable property, ot 
those who might be considered to h&ve olauna iqmmi 
him, and of the nature of those claims. If that infer- 
ence be not unreasonable in the inference aa to the 
state of the testator's mental faculties at the datea 
specified, it may reasonably guide the jury to their 
further conclusion that, when the tsstator was called 
upon to give instructions for and to execute a will and 
to destroy a previous will, it wotdd, at any rate, b» 
necessary to take special pains, and make apedal and 
careful effort, to rouse ba miiid and memory to n- 
proper and sufficient appreciation cf those cironmstnnoes- 
which we have just mentioned, and tliat without then 
precautions and safeguards being taken he would not 
possess the requisite mental testamentary capacity. 
This brings us to a connideration of the thud claaa el' 
evidence, that of the wills of 1870 and 186S, of tba 
facta and circumstanoes oonneoted with tlieir taaoOtaaOf. 
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•od tint of Um teaUtor's legal »dviser, Mr. Klingender. 
^m mora this olui of evidoDce ia considered the more 
importMit il beoomw M aapportang the theory of senile 
deokj Mid ita detrieaentftl eSfeoti upon the mental 
powers ol the testator, uid m strengthening the con- 
tentwmfortiw phintiff that, when the testator gave 
instnictitnB for the will of 1688, and when he eze- 
coted it, hii mind and memorf were not in a condition 
fo enUtle him to be nmaidered as posseesing sufficient 
testanMutaiy ospAcity. In 1870 the t«stator'B devis- 
able property did not amount to £20,000. He was 
then admittedly a man of powerfol and active mind. 
In that year he made a will (exhibit F), by which he 
distributed the whole of this property Bmongst the 
pnBons mmed in that wdL He was clearly of opinion 
that after latistyiDg these beqaeste there would be no 
reaidtM, bat in the event of there being a residue, he 
iuBtniot«d hia aoltcitor to inserb in the will that the 
rendne wm to be divided amongst the relatives. In 
other re s pnc tg the will of 1670 was drairn up in accord- 
anee with the instructions of the testator, bat as to 
the residue^ which the teststor believed to be nil, by 
the will it was divided amongst the legatees, not 
amoDgst the relatives. T7nder the will of 1870 the 
Mackies, five in number, got £4,400 amongst them, 
the preMDt plaintiff £1,^000. Between 1870 and IS88 
the teatator'a property and ita value increased enor- 
monalj; in 1888 it value was something under 
£180,000. Had the will of 1870 etood, after 
satisfiMition of the l^acies, the very lai^ residue 
woaH have been divided amongst the legatees under 
that vnU. Now, wu the testator in 1888 sufficiently 
alive to the altered oondition of his estate ; to 
tibe eSbot that the altered oondition would have 
upon the beneficiaries under tbe will of 1870; to 
the feet that in 1888 that residue, which in 
1870 wsa nil, wss the substantial bulk of his property, 
and that the specific legacies were an insignificant 
parti We thiiUt there is evidence that he wss not. 
Be apparently never tbongfat of altering the disposi- 
ti(»i at hia ^t^terty, or of any necessity for any altera- 
tkm, H« seems to have been perfectly satbfied that 
his property sbonld go as be had intended it should 
go y«Bia beboK. He had- no spontaneous desire to 
give OD8 mon or another leas than he had given 
before, uid but for the suggeation of a friend we may 
reMOOaMv suppose that no new will would have been 
inad& He had to be atirred up, so to speak, into 
sending for hit legal adviser. This is shown by the 
.t(dlowing passage of the evidence of Mr. Aitkea :— - 
" Well, you have got over that attack ; perhaps you 
won't get over another so easily. Have you settled 
your afiairsf The testator. — " Uh, I have got a 
will." Aitken,— " But things are changed very much 
since 1670 with you. Yon had better let me send 
B£r. Klingender out to yon, and have it overhauled." 
In oonaeqnence of this conversation the testator asked 
Aitken to send Mr. Klingender, his solicitor, oat lo 
him, Aitken does this on the Mth of May, and on 
the same day Klingender goes out to see the testator, 
■taking with him the instractions for the will of 1870. 
-I^unui^ now to tbe solicitor's svidaooe, he statea ;— 



" I said, ' Mr. Aitken tells nie you want to see me 
professionally.' He replied that be wanted to see me 
about his will ; that a great number of the people 
named in his former will had died, and that things 
had changed very much since the old will was made. 
I then produced the pappr (exhibit No. 4), and said, 
'Xow, Oaptaiii, I'll read over the namei of the people 
mentioned in the old will, and }ou will tell nle which 
of them are dead.' " Klingender then states that he 
read through the names, and took directions of various 
kinds from the testator as to leaving one name in and 
striking another out, and his evidence then proceeds 
as follows : — " Having got that information I said, 
' Now what is your will to be f He said ' The same 
as the old will, and I'll have a li:gacy to the Ladies' 
Benevolent Society.' I said ' What amount T He 
suid, £500.' 1 said ' Wliat is to become of the resi- 
due 7 He said, ' That is to be divided amongst the 
Mackie family.'" Now, itis to be observed that through- 
out this interview and conversation, though the 
testator's property is at that time of the value of about 
£1^0,000, he makes no change nor suggests any 
change in the specific l^acies to the various legatees 
mentioned in the will of 1870— those legacies virtu- 
ally absorbed the whole i>f the testator's property in 
1870 ; in 1888 they represented a very in- 
significant portion of it — and when he IH asked the 
important question, " Now what is your will to be T' 
his answer is, " The same as the old will, and 111 add 
a l^acy to the Xadies' Benevolent Society ■" that is 
the only alteration he desires to be made so far as 
regards the legacies specified in the old will, beyond 
striking out some of them, and though he strikes outsome 
of them, it does not occur to him to alter the amounts 
b.Miueathed to the others. Then he is asked, " What 
is to become of the residue T" and his answer is, 
" Pivide that amongst the Mackie family." Now the 
effect of these few words, in which he did not trouble 
himself to say auytliing as to the proportions, con- 
ditions, or method of division, was to ereato sn entirely 
new disposition of the bulk of his property, and the 
conclusion that it was his desire to make this great 
change is only to be drawn from his having given this 
short answer to a question asked. ' Under the old 
will the various legatees, including the plaintiff, took 
amongst bhem substauiijly tbe whole of the testator's 
property as it then existed, and they shared the resi- 
due, which as early as 1878 had become considerable 
Under the new will of 1»88, which the testator 
desired should be the same as the old, with the excep- 
tion of adding a legacy to a benevolent society, tht 
various specific legatees take, comparatively speaking 
only a trifie, and substantially tbe whole of the pro- 
perty goes to the Mackiee ; and yet in the interview 
to which Mr. Kling<>nder deposes, the testator, when 
the Mackies' namm and their specific legacies were 
re id out, never suggested that be intended to give to 
them much more than before, or that as the residue 
was to go to them they should be struck out from the 
list of persons whose legacies would diminish the 
reaidae. In fact theii specific legacies were struck 
out by the solicitor apparently without authority, and 
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the testator made no comment oathU when his will 
was read out to him. This alteraiion ftou his 
instructioDs was not purely fqi'mal, for it put Anthony 
Mackie un an equality with bis aistei-a instead of giv- 
ing him £200 less as s specific li^tee. Now, from 
this and the other evidence to which I have referred, 
may not a jury infer, and reasonably infer, that the 
testntor at this time very imperfectly understood 
what he wss dningj that he had a very imperfect 
notion of the change that had taken place in the 
value of his property, of the complete bouleversemeut 
these iustructions, if carried out, would make of the 
disposition of his property, and of his intentions 
under Uie will of 1870; that he had no sufficient 
appreciation of the result of bis off-hand instruction — 
" Divide the residue amongst the Mackies "7 Is it not 
open to a jury to infer that he did not realise that this 
residue was at that time substantially the whole of his 
vast estate ? It ia also to be observed that through- 
out the interview of the 16th of May the testator 
appears to originate no proposal. His solicitor asks 
him certain questions, or does what is equivalent 
thereto, and to them the testator, it ia stated, 
responded, and not a word about the enormous reddue 
appears to have escaped him till, at the very close of 
the interview, Mr. Klingender asks " What about the 
residne ? " The neict fact ia thst on June 1 Klingen- 
der attends the testator with the engrossment of the 
new will, he reads the operative portions of the will 
aloud, and apparently the testator makes no remark, 
but signs the will as engrossed. We think that there 
exists in this case substantial evidence from which a 
jury may reaaonably infer that when giving instruc- 
tions for and when esecuting this will of 16SS, the 
testator had nu adequate notion of his property — of 
the etfect of his intended or actual disposition of it — 
of the complete change that he was making 
in the dispositions under the will of 1870 — of 
the value of his residuary estate, and con- 
sequently of the enormous disproportion between 
the benefit conferred upon the Mackie family 
and those conferred upon the other legatees under the 
wUL This view is quite consistent with the jury's be- 
lief of Mr. Klingeuder'a evidence. In one aspect the 
strongest evidence against the will is afforded by the 
narrative of the circumstances under which the in- 
struotions came to be given, and the manner in which 
they were given and acted upoo. When the person 
apparently so indifferent as to the dispositiou of his 
large property is shown by all the evidence to have 
been suffering from bodily infirmity, and, according to 
much . of the evidence, from mental infirmity, it is 
going further than we feel at liberty to go to declare 
that the jury were bound as reasonable men to sup- 
port the will upon evidence of the testator's apparent! 
intelligent understanding of other matters of business, 
and of his capacity for ordinary conversation on the 
small personal topics which came under his notice. 
The valae of this evidence in favour of the will must 
greatly depend upon tlie character of the witnesses 
who gave it, upon their powera of observation, upon 
their tendeocy to exaggerate or to speak aecnrately 



upoo points which the jury were- in a better pOBition 
to form a judgment than we can possibly be. We have 
not to determine that we should oonttlvee have oone 
to the same conclusion as the majority of thi) jury, but 
before upsetting their verdict we should be sure that 
as reasonable men they ought, not to have arrivedat it. 
Looking at the strong evidence for and against the 
will, and the points of contradiction between witneasea 
who are in conflict, we cannot say that the jury vera 
bound to find in favour^<rf testamentary otqwoity. We. 
dismiss the motion with oast& 

Solicitors for the defondanl appellants, Mtaanii 
Klingender and Co. 

Solicitor for the plaintiff respoiulent, Harold. 

(Before Higinbotbam, C.J.,- Williams & Hood, J.J.) 

Shbphkrd v. Peitolase. 

March 3rd & lih. > 

Retuiting tmat— Married Wontert'g Property Act 1860, 
e. i whtea. 2, Action againtl a married woman. 
Obligatory jadynient Offaitutl. Form of. 
Where a pwrcAaic in made in the name of a mfe ttr 
other ueag- relative iJte preanniplion lAnt a pi-ongion ' 
UXK intended i» only a circunulance of aoidenoi, and 
evidence ie admimhle lo febvi mieh preaum/ition amd 
to prove what was theinteiUion of the purchaeer at 
the time the purehaae money «m» paid. 

In actiovu on contracts against a married uvman it it' 
mUy where tiamage* or coats ore recovered tAol the ' 
plavntiff mutt prove that the married tooman had 
lepairate property at the time the contract wai made. 

Tlie/orm of judgment against a nrnrried woman und«r 
section 4 tubsec. 2 {approved of in Scott v. Morley 20 
Q.B.D.atp.\-Ai)nMybea»fMowa: " It ia adjudged ■ 

Uiot the piainti^ do recover £ and roata {to be • 

taxed) againal the d^endanl (the iitarriednoman) 
stuh sum and coata to bn paytMe out of the weparate 
property, at he/reinafier merttioned, and not othw- 
wiae. And it it ordered that exeaUion liereon.be 
Umiied to the aeparaie property of the defendant (the 
viarriad tooman) not auijeet to any restriction againtl . 
anticipation, un/ew by reaton of section 2io/the: 
Married Women a Property A<A 1890 the propud^ 
shall be liable to execution Twttoithalanding (mcA 



A married woman could have been aued/or theenfintw- 
ment of a tnitt b^ore the Married Women'e Propawtif ' 
Act wat patted aruf as the Act doea not lutut biU 
extends the liaiUily of married women a fortiori the" 
can be aued/or stte/t a cauae of action now. 
Thiswasnnappealfrom thedeciakia of-tbe late Ht. 
Justice Webb in an action by the plaintiff as^ara^oca - 
in insolvimcy of the estate of the defendant Widt«r ' 
Penglase to recover certain Idnds standing in the tune 
of the other defendant Maiy Fenglase,; wife of tbft: 
first named defendant on the ground that aueh paP- 
chases were made with tlie moneya of the husband for 
his own benefit as the wife wdl knew and With her 
aatentuuldwt tiher«foreriKheldttMrhuMl-a» ttwtM- 
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foNier hasband. Judgment was given For the husband 
'WitlicMtsnn thttgronnd I hftt he WBS not a necesanry or pro- 
per^rty to the action. The defencon set np by the wife 
-were First, thattheliuidB'were'bought with money which 
«a»/her sapAratA'- property and secondly answering thiit 
Ahe pnrclHiBe money or any part of it was the money 
oflier hualiand he was at the time of the purchases 
»ki* to pii; all his debts without the aid of the said 
IwMb ST purchase iboney and he paid such moneys for 
Jier advancement. After hearing; the Evidence the 
learned jadge- upon his finding of facte gave judgment 
for the plaintiS' to.the following effect. —Judgment for 
tlMptaintiffAgainBtthfrdefeiidant Mary Pengl^^ with 
QMtB.'iiDedaretiie said Mary Penglnse a trustee of the 
iMtits iMHtioned iu the statement of claim Tor the 
plaMtift as assignee of the insolvent estate of the de- 
fendant Walter Penglase (husband of Mary Fetiglase). 
OMer. the said Mary Penglase to execute within 14 
days proper Unnsfers and conveyances of the said lands 
to the plaintiff as such assignee. Order the said 
Uary-Pengiase to deliver up to the plaintiff within 14 
days; all 'deeds aoddocnmenta in her pos8ession*(if any) 
rating to the said laifda costs to be taxed and when 
taxed execution therefor to be limited to the separate 
property of the said defendant Mary Penglase not 
Bubjectittttiny restrictaons ag&inst anticipation, unless 
fafi reaaAn of aeotion 22 of the Marrutd Women'* Pro- 
ptrty Aot 1890 the property ah till be liable to execution 
nol withstanding saoh restrictaons. ' Against this de- 
cimon' the defeadafit app^let^ on the ground that the 
findings of the lesrned primary judge were against evi- 
doHce and the weight of evidence, and on the ground 
tiMU)«B no evidence bad )ieen given that the defendant 
Mary Penglase had- separate property at the time the 
oontnct was made she could not be the subject of an 
obligfttoiy judgment. 

Dr.Smith &nd Dr. Madden tor the defendant ap- 
pellant. — The findings of tlie learned primary judge 
were against evidence and the weight of evidence. 
AsBUining that the wife was a trustee of this land for 
the husband the transMiHion was an " acceptance of 
txust" and oonsequ^ntt? a contract within section 3 of 
tlte Afarri^ Wom«n'g Property Act 1890 and as no evi- 
dence was given that the defendant had separate pro- 
perty *t the time the contract was entered into she 
cannitt be the subject of an obligatory judgment. 
/Wiwtr V. ywTwjf, 19 Q.B.D., 519 ; Slog£m v. Lee, 
(1891)1 Q.B. ^U; Surmanv. B7ww(on (1891) 1 Q.B. 
491;.CAittj/ 13tb Kd. 232; Cftterill b. Cvrran ll 
A.I*T. 97 ; ColfmitU Bank r. Kerr 10 A.LT. 201. 
- Mr. Goid»milh (with hiin Mr. Coldham) for the 
ploii^ifTrespondent.— Thn learned judge has found 
Sfpiinst the defendants on the facts. The cases re 
ferred to do not apply as no damages were aoughc 
^)afai8t t^ defendant and costs atv limited to her 
separate estate.. 

-■■--(■ Cttr adv vuU. 

Maroh 14. 

Tan Chief Jcsiick, — This is an appeal from the 
iudgment of the late Mr._ Jjutice Webb, whereby it 
was declared that the derendant Mary Penglase was 
a trustee of the lands mentioned iu the statement of 



claim for the plaintiff as assignee of the insolvent 
estate of the defendant Walter Penglase (husband of 
Mary Penglaee), and it was ordered ihat the first- 
named defendant should execute transfers and convey- 
ances of the lands to the plaintiff as aiuignee. This 
judgment was founded on the findings of fact hy the 
learned judge that the lands in question were pur- 
chased with money of the defendant Walter 
and conveyances taken in the name of defendant 
Mary by his direction or procurement, and that-de- 
fendant Walter did not thereby intend an advance- 
ment or benefit to his wife. The lands were situated 
at Essendon and Richmond. They were purchased 
hy the husband, Walter, at the end of the year 188fi 
and the beginning of 1B87. He was &en, although 
an oncertificftt«d insolvent possessed of large means 
derived from succesafnl mining at Broken Hill. He 
paid the purchase money, amounting to £970 12s., by 
cheques drawn on his own banking account, and he 
caused the transfers and conveyance to be made to hia 
wifo. In 1867, at the request, as he stated, of his 
irifi-, he built A house on the EsBendon property at a 
cost of between £5,000 and £6,000, and he paid that 
sum out of his own moneys. In October, 18R8, bft 
obtained a release from his creditors under the Grst 
insolvency, their claims being pnid in full. He 
became insolvent a second time on July 18, 
1889, and the trustee of his estate, who is 
also his principal creditor, sues in this action 
to recover possession of the lands as property 
purchased with the moneys of the husband for bis own 
benefit as his wife ivell knew, and with her consent. 
and as now held by her as trustee for her husband. 
Judgment was given for the d<'fendnnt Walter Pen- 
glase, with costs, on the ground that be was ni>t a 
neceeaary or proper party to the action. The defences 
set up by the wife, Mary Penglase, were — First, that 
the lands were bought with money which was her 
separate property; and, secondly, assuming that the 
purchase money or any part thereof was the money of 
her husband, that he wax nt the times of purcliat^e able 
to pay all his debts without the aid of the said lands 
or purchase money, and that he paid these moneys for 
her advancement. The evidence of the facts of the 
case was that of ihe defendants, the husband and the 
wife. They are not entirely consistent with them- 
selves or with one another in their narratives of the 
facts. The question which we have to determine on 
this appeal is whether the niipelUnt has satisfied us 
cotrvincingly and conclusively that the inferences of 
fact which the learned judge has drawn from the evi- 
dence are not only wrong but entirely ermneous. See 
as to this general principle of judgment in appeals on 
findings of Fact in all the jurisdictiDns of the Court, 
Allen V, Quebec Warehouse Co., 12 App. Cos. 101 ; 
Grayv. Tumhtll, LR., 2 Sch, App., S3; followed in 
Eoebcke v. Jfiddlemiig, 11 V.L R, 472 ; Se Wool/, 1 
V.L.R. (I M. & P.) 21 ; Re wiU of David Pigott, 17 
V.L.K. The husband, Walter Penglase, stated that 
he was at Broken Hill in 1864 ; that he was one of 
four lessees of land there, the interest in which wt»s 
represented by scrip signed by him for 2 C shares ; that 
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in pursuance of & proniiae he had made to his wife, 
who had refused at first to accompany hini to Broken 
Hill, he gave one scrip for one-twentieth interest in 
the land to her ; that he gave another scrip of the 
same value to his son, and a third scrip to a servant, 
Miss Carson, to whom he paid from .£950 to £1,000 
in cash and by cheque, for which she gave a receipl. 
This receipt was not produced. A conipuny was 
afterwards formed, in which the husband was entitled 
to 36,000 shares f<ir himself, in addition to 4,000 
shares each for his wife and son. All of these shares 
were issued to the husband in his own name. Fnim 
the first to the last he treated them and the proceeds 
of them as his own, He statfd that the gift to his 
wife and the gift to his son stood on the same footiiig 
and that they were both absolute gifts of one-twentieth 
share each. The father describes the gift to his son 
as having been paid by him in full by its investment 
in the purchase of property in Qippsland, but he 
admits that the title of the property mny jiave been 
in his own name, and he undoubtedly mortgaged it, 
and he finally inserted it in liie schedule as his own 
property. He stated that he paid his wife no monev 
except by purchasing the properties in Essendon and 
Bichmond. He paid the deposit and the bslanoe of 
the purchase money of those properties out of his own 
hanking accounts, Tlie contmct for the purchase of 
one of them was made in his own name. The con- 
sideration stated in the transfer to his wife. " in con- 
sideration ol the natural love and affection held by 
him towards his wife," he now declares to be untrue. 
He continued to deal with those properties after pur- 
chase snd registration in the name of bis wife, inmost 
respeoti as if they were his own. In addition to erect- 
ing buildings on one of them, he depositid the deeds 
in a bank and opened an account on which he re- 
ceived a lar^e advance; and when the advance was 
paid off he redeposited them in auother hank, and he 
opened another account in ihe joint names of himself 
and a creditor. This evidence, and the distinct ad- 
mission of this witness that he had throughout treated 
the shares of his wife and son as if they were his own, 
warranted, in oar opinion, the conclusion, either that 
the promise alleged to have been given by the husband 
to the wife was never given, or, if given, was Dover 
fulfilled, and that the lands in question were purchased 
with the money of the husband, and not with money 
which was, or uas supposed by either of the parties to 
be, the separate property of the wife. In support of 
the second nnd nltemntive defence, reliance irns piticed 
upon the rule of law that where a purchase is made in 
the name, not of a stranger, but oE a wife or other 
near relative, there is a presumption that a provision 
was intended, and thnt this presumption rebuts the 
resulting trust to the person who advances the pur- 
chase money. This presumption is only a circumstance 
of evidence, and evidence is admissible to rebut the 
presumption and to prove what was the intention of 
the purchaser at the time the purchase money was pnid 
—Devoy v. Devog, 3, Smale and Giffard, 403. In this 
case presumption was effectually diaplsced by the only 
case presented and sworn to by both the husband and 



the wife, namely, that these laads were bought with 
the proceeds of the wife's shares, which were ia n» 
sense the husband's money, and also by the evidenoH 
that the husband dealt with the prwjerty as his own 
after the alleged advanoemeut. Tbe same evidsnoa 
that warrants the conclusion that the m(»iey was not 
the separate property of the wife warrants^ in oar 
opinion, the further finding that the husband inveatod 
this money in the purchase of the lands, and mbM- 
quently the larger sum, which was undoubtedly fail, 
for his own purposes, and not for the benrat or 
advancement of his wife. The i^pellaot has wkoUj 
failed to satisfy us that the iiiferencea of fact drawn 
by the primary judge are entirely erroneous, and that 
the judgment should be rescindra and set asid^ on thft 
ground that it is against evidence or the weight of 
evidence. It was also contended that, aaauming tiM 
wife to be a trustee of the land for the haabatid, tba 
transaction wae " an acceptance bf trust," and oonaA- 
quently a " contract" within sectitm 3 of the Jlarrud 
Women's Property Act 1890, and that, as no eridenoe 
wns given that the defendant, Mary Fengloie, bad 
separate property at the time the contract was mod^ 
she oonld not, according to recent Baglish dedsiona 
upon section 4 (2), be tbe subject of an oUigatnrj 
judgment. But the decisions referred to only deter- 
mine that where damages or costs ore reoovered against 
a married woman in on action brought against her on 
any contract the plaintiff must prove that the married 
woman had separate properly at the tame the oontract 
was made. In the present oaae no domogei wers 
recovered, or sought to be reoovered, agoinot this 
defendant, and execution for the ooats she was ordered 
to pay is limited by the judgment appealed from, fal- 
lowing the form approved oi in Sootl v. Jforfay, 20 
Q.B.O., at p. 132, to the separate |»opnty " erf tbe 
said defendant, Mary Penglase, not anbjeot to any 
restriction against anticipation, nnlees by Teeaon (tf 
section 22 of the Married Wottteu'a Properly Act 1S90 
tbe property shall be liable to exeoution notwithstand- 
ing such restriction." The act does not limit, it 
extends the liability of a married woman to be sued, 
and undoubtedly a married woman could have beoi 
sued for the enforoement of a trust before tbe act waa 
passed. The obligatory part of this judgment Mlows 
necessarily upon the indisputable power of the Conit 
to make the declaratory port of it, and neither port ot 
the judgment is open to objection under tbe act or tbe 
decisions upon the act Tbe appeal wjU be dismiaeed 
with costs against tbe deFendi^t Mary Penglase, 
execution for such costs being linifted, as in tbe jndg- 
ment appealed from, to the seporUe eatote of t£i 
defendant not subject to any «estriotioDS against 
anticipation, unless by reason of sectioD 2i 5 An 
Man-ied Women » Prap^rtjf Act 1890 the prcfterty shall 
be liable to execution notwithstanding such restriction. 
Solicitor for the defendant appellant, Oiil; solicitor 
for the plaintiff respondent, C. M. WaUon. 
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(BeFore Higinbothani C. J., Williania and Hood J. J.) 

Shkbson v. Aonrw. 

Miireh Iflth. 

SaleM by cnietion — Avetion Sabi Act 1890 m. 3 •& 21 
A person wfm tandera Jar saU a particular nrticU 
deaeribes its nterils, and offers it to any person win 
will pay a particular price for it, arid then proceeds 
to offer similar or other arfiiles to otfier persons loill- 
ing to pay the same or a certdin fixed price therejt 
co'neg within the second head of the definition o/ 
''sales by auction " given by section 3 of the Avetion 
Saltt Act 1890, and such person may, /or telling 
such jnanntr after sunset, be convicted itnder section 
21 of the Act. 
Xo general rule can he laid down as to whetki 

improper admission or rejection of evidence is a valid 
ground ofobjectionin all eases of order to reviev: the 
decisions of justices. 

This 'was an order to review an order of jueticoB. 
Jamee Slierson, setjeant of ths police laid an inform- 
ation against Robei't Agnew under section 21 of the 
Auction Sales Act 1890, for selling goods after sanset 
and the magistrates convicted the defendant and fined 
him £5 5s. The defendant then obtained a order nisi 
to review this decision on the following grounds. 1. 
That there was no evidenoe that the defendant was a 
licensed auctioneer. 2. That there waa no evidence 
that the defendant was acting as an auctioneer or 
selling by auction. 3. That evidence was improperiy 
admitted at the hearing. When the rule was moved 
abeiJute the first ground was withdrawn. The facts 
appear in the judgment. 

Mr. Cuasen moved the rule absolute. 
Mr. Box showed cause. The justices order is per- 
fectly good. The facts disclosed by the evidence brings 
the defendant within section 3 of the Auction Sales 
Act 1890. The second head under the definition of 
" Bales by auction " just covers this case. There was 
ample evidence to connect the defendant with the 
placard outside the building, stating that Bruce auctions 
were conducted within. 

Mr. Cussen. — There is no evidence that the defend- 
ant was acting as an auctioneer and that must be 
shewn in order to bring him within this definition 
because unless he was so acting then he is not selling 
by way of auction and there is no offenc. There is no 
evidence to connect the defendant with the placard 
outside the building, and evidence as it should not 
have been admitted at all. RcUtray v. Roach, 16 
Y.L.B. 166. It was not shewn that he put it there 
or authorised it to be put there. 

Thk Chief Johticb, — This was an inFormation laid 
against the defendant under section 21 of the Auction 
Sales Act 1890, for selling by auction goods and 
chattels aft«r sunset. The magistrates convicted 
the defendant, and this order to review was obtained 
on tiiree grounds. The first has very properly, under 
the circumstances, l)een withdrawn. The second 
ground was that there was no evidence that the 
defendant was acting as an auctioneer or selling by 



' auction on the occasion and at the time and plsce 
referred to ui the information. Now, the evidence of 
what occurred on this occasion was shortly this : The 
time was between 7 and 8 o'clock on the 18th of July 
after sunset, and the defendant, who was the owner 
and manager of the hall in which these goods were 
disposed of, is: described as acting in this way : — 

" Dcfcnduit was standing nn a form in front of the godds. 
The hall waa pretty well fnl] of people. I did not see any other 
persoa selling in the some way ai Agnew. Agnew waa walk- 
ing on the form, and took a knife out of a pigeon-hole, and 
wEich he fully described, and stated ittould not be bought for 
less than U, 8il. or 28 , and he would sell it tor Is. Some per- 
son handed up a shillino;. and received the knife. Baore 
sellLQg tbp knife ha I'pened all the bladea, and pointed ant a 
corkscrew, Ac, in it. After selling this knife he took out a 
similar one, and offered it for salo. As no purchaser came up 
he put it back. He then got two screw- drivers, and held them 
up and ofiTereil them for sale in a limilar manner, and stated he 
would accept la. 6d for the two. He Bold one lot of theae 
ac re w. drivers. He sold all the artioles mentioned in the infer - 
niatiou in a similar manner." 

It is contended on this second ground that there is no 
evidence that the defendant was acting as an 
auctioneer or selling by auction, and this raises the 
question oB to the construction of the third section of 
t\iti Auction Saies Act 1690. The first definition in thn 
section defines the word " auctioneer " to mean and 
kpply to 

" Any pc^rson who shall sell or attempt to «ell or offer for 
sale or resole any goods, jto. ... by way of auction as 
herein defined. 

'hen the third definition in the section defines 

sales by auction," and gives three cases of sales by 
auction — first, the case in which goods or lands, or 
any interest in either of them is sold, 

liy outcry, knocking down of hammer, candle, lot, pateel 
instrument, machine, or any other mode whereby the highest 
~ the lowest bidder is the purchaser." 
That description applies to the cose of an ordinary 
sole by auction, which means ordinarily an increasing 
or enhancing of the price of the goods sold by bidding. 
That is tbi* most common sense in whijh the word is 
used. It also includes what is known as a Butch 
auction, which is described as putting up property for 
sale at a price above its value, and gradually lowering 
the price until some person bids. The facts of this 
case do not bring it within either of the above cases. 
The second kind of " sales by auction " is thus 
referred to in this section, which proceeds — 

'Or whereby the first person who elaima the goods or articles 
sabmitted for sale at n certain price named by the person act- 
ing aa auctioneer is the purchaser." 

It appears to us that this second description is in^tv 
duced to meet the very caie before us. It is intended 
to prevent a person o^ering goods for sale in the way 
here described, a way not ordinarily used at public 
sales but tendering for sale a particular article, describ- 
ing its merits, and oSeiing that particular article to 

ly person who wili pay a particular price for it, and 
then proceeding to offer similar articles to other 
f ersons willing to pay the same price. It was argued 
ingeniously by Mr. Cussen thst the words " acting as 
auctioneer" takes this case out of the present facts, 
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because it was not shovti that the defendant was 
acting as an auctipneer in selling these Hrticles, and in 
support of that view he describeG an auctioneer as a 
person who at the sale Bells by way of auction, and 
contends that a person is not acting as an auctioneer 
unless he ia so doing. We think ihat that contention 
is met by the Buggestion that acting as an auctioneer 
nuder the second bead of this definition really is selliug 
by way of auction ; be is the person who has effected 
tiie S)ue, and it is not necessary that he should sell by 
way of increment or diminution of price to bring him 
wi^in this particular description. The defendant 
here was the person who was effecting the sale of these 
articles to persona who claimed the goods submitted 
for sale at a certain price, therefore be was 
acting as an nnctioneer, because he was selling to these 
persons by way of auction as described under the 
second head of this definition. The third ground of 
tlie order was that certain evidence was improperly 
admitted at the hearing. The evidence referred to is 
evidence that Uiere was a notice pouted up outside the 
building stating that Bruce auctions were conducted 
every Saturday eveningfrom 7 to 10 o'clock. Tt was 
posted on a high fence adjoining the building. There 
is also evidence that one person who attended the hall 
on that evening had his attention directed to the 
notice during the earlier part of the day, and that he 
entered the hall in consequence of seeing that, notice. 
There is also evidence that the sergeant of police 
communicated with the defendant on the evening of 
the same day as to the manner in which he was con- 
ducting his buainess ; but the defendant claimed to 
have a perfect right to sell and stated that he had 
had legal advice on the subject, and had conducted 
similar sales in other parts of the colony. The evi- 
dence also) shows that this sale was made on Saturday 
evening between the boars mentioned on the placard. 
Now, we think that that evidence is not unconnected 
with the defendant, and that it was properly admitted 
by the parties. We do not lay down any general rule 
as to whether the improper admission or rejection of 
evidence in all cases of orders to review ia a valid 
ground of objection. That admission or rejection of 
evidence in such cases involves many considerations, 
and it would be difficult to lay down any general rule. 
The case of Rattray v. RoaeJi, 16 V.L.R,, 165, referred 
to in argument ia not a case similar to this. It was 
decided on a different principle. We thiuk that there 
was evidence to connect the defendant with this par- 
ticular placard. We therefore think that on this 
ground also the order to review has failed. Thi 
order to review will be dismissed with costs. 

Solicitor for the defendant appellant — Qmmaon 
and WaUact. 

Solicitors tor the plaintiff respondent. — Ouinneae. 

(Before Higiobotbam, C.J., Williamsand Hood, J.J.). 

Ibvin v. The Land Cohfany of Australia Liuitkd. 

March 22nd. 

The Water Conurvation Atst 1887 m. 100 and 101 
reprodueed in the Water Act 1890 w. 108 ant; 104. 



T/te effect of these two sections ia tJuit a rate ahall not he 
made until ajter notice hae been given that water liae 
been supplied to tlie district or part of the dietriel to 
which the rate is applicable, bvt after notice has been 
given a rate may be made by regulation and loAen so 
made shall have tlie/oixe of law which will prevent 
any questions being raised (u to any act done pre- 
cedent to the making o/t/ie rate excepting the ijuestion 
that no TWtice has been given. 
It is always open to t!ie parlies as held in Shepparton 
Water Truel v. Jeffrey, 16 V.L.R., 42 to show that 
notice has not been ^iven. 
In Oft action by a water tnut or their successors in title 
for rates, if it be proved that proper notice under sec- 
tion 100 of the Water Cowervation Act 1887 and 
103 of the Water Act 1890 has been given it is not 
open to the defendant to show that tlie notice is not 
true or that it is/or any otiier reason open to objection. 
There is no power giren by t/ie Water Conservation 
Act 1887 such as i» given by the Local GovemiiierU 
Act to dispute the validity of a rate as a whole by 
proceedings to qiiash. 
A notice under section 100 o/ l/ie Water Consercation 
Act 1887 may be given so ai to have a retrospective 
effect and witen given is conclusive evidence of its eon- 
tente ani a rate in pur»uanee of such notice may be 
made retrospectively. 

Thia was an order to review an order of jusl^ices 
made on a complaint for recovery of rates. The Avoca 
Water Trust was in 1682 created and dul; incorporated 
under the Water Conaervatvm Act 1881 and its dis- 
tricts declared by order in council. Subsequently part 
of its district was declared an urban district under tlie 
Water ConsentUiofi ^c( 1883. The Trust obtained a 
loan and commencod the construction of its works. On 
the 26th August 1887 a notice in accordance with the 
prcvisidna of section 1 CU of the Water Conservation Ad 
1887 was published iu the Government Gazette stating 
that certain parts of this district were aupplied 
with water and on the 18th Janunry 1888 a further 
notice was duly published referring to other parts 
of the districts but neither of these notices in- 
cluded the perish of Yuengroon which formed a 
large part of the district. Bntli these notices pur- 
ported to be signed by M. B. Croker, as Secretary of 
the Avoca Water Trust, and hia appointment as secre- 
tary was put in evidence. Subsequently the Trast 
made default by neglecting to pay interest on the loan 
and by neglecting to establish a sinking fuiid for the 
purpose of paying off the principal, and the Board 
gave the Trust two notices of its intention to enter, 
and on the 16th July, 1889, the Board in pursuance 
of section 90 of Tlie Water Conservation Act,' 1887, 
executed and took possession of the property of the 
Trust. There was also a mortgage executed by the 
Trust to the Board to secure the loan. After enter- 
ing, the Board appointed the complamant in this 
action, Mr. W. J. Irwin, to sue for and recover all 
moneys due to it. Subsequently the rates (iliret in 
number) sued for were made ; First — A sale amount- 
ing to £48 ICa. Od., payable on the 1st January 1890, 
respectively, by virtue of a regulation made by th9 
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Board on t lie 34th December, 1889, in reBpect of all 
rateable property wUtiin the Avoca Water Trust Dis- 
trict, Dot iucluding the urbivn district. Thsn oq the 
5th Sejiteruber, 1690, a notice was pubtiahed by the 
Board in the Gazette, stating that the parish of Yuen- 
groon, is now, aud has since the Ist January, 
and Ut. July 1890, beeu supplied with wator. 
This notice was madt3 retrospective iu order 
that a rate might be made for the parish 
of Yuengroon, for the whole of the year 
18!)0, and accordingly by virtue oF a regulation made 
by the Board on the l&th Stiptemlier, 1890, a rate 
was atruijk (amounting to X30 10s. Od, on the defend- 
Ant's prO]ierty) in respect of all rateable property 
within that portion of tlie pariah of Yufngroon in- 
cludiid in the Avoca Water I'rust district, which rate 
was made p.iyab!e on thu Ist of October, 1890, 
and thirdly, a rate was struck amcuiiting to £69 16:^. 
on the defendant's property, payable on the 1st of 
March, 1891, iu pursuance of a regulation made by 
the board on the 6th November, 1 890, in respect of all 
rateable property within the Avoca Water Trust dis- 
trict not included within the bounds of the urban 
district, but including lands in East Charlton and 
Yuengroon. The Justices marie sn order against the 
defeiidani.farXU8 lOs. with £21 costs, aud the de- 
fendant being diEsatistied with their decision obtained 
an oriler niai to review it on the following grounds : — 
1. That there was no evidence that the Avoca Water 
Trust had authorised the notices that the district bod 
been supplied with water. 2. That there was no 
evidence that M. G. Croker, the person purporting to 
sign ttucli notices, was the secretary of ^e trust. 3. 
That evidence tendered to show that no water had been 
supplied to the parish of Yuengroon, and also that no 
water had been supplied to any part of the trust dis- 
trict, was improperly rejected. I. That there was no 
power to make the rate of 15th September, 1890, for 
the paiish of Yuengroon, inasmuch as a previous rate 
for the ye«r 1890 for a district including such parish 
had already been made. 6. That there was no power 
to make a rate for the parish of Yuengroon for the 
whole of the year 1680, or for any period prior to the 
notice that such parish was supplied with water. 6. 
That there was no evidence that the mortgage of 1st 
January, 1884, by the trust to the Board of I^nd and 
Works was executed properly, or by or with the 
authority of the trust. 7. that the evidence showed 
illegal borrowing and illegal expenditure by the trust, 
and that the rates sued for were made or required 
merely to pay the principal or interest on moneys so 
illegnlly borrowed or expended. 8. That further 
evidence tendered to show such matters as last afore- 
said was impro[>erlv rejected. 

Mr. Weigali moved the rule absolute. 

Or. MadcUn with him Mr. Finlayson shewed cause. 

The Chief Justice. — Thb is an order to reriev an 
order of justices made on a complaint to recover pay- 
ment of rates claimed from the defendsnt by the Board 
of lAnd and Works, who became [x>8sessed of the 
property of the Avoca Water Trust. Olaims were 
made in respect of, first a rate payable on the first days 



of January and July respectively, 1890, porsaant to a 
regulation made by tlie Board of Land and Works on 
the 24th December, 1889 ; secondly, a rste payable on 
the 1st of October, 1890, by virtue of a rcfpilation 
mode by the buard on the 15th September, 1890 j aud 
thirdly, a rate payable on the Ist of March, 1891, by 
virtue of a regulation made by the board on the 6tb of 
November, 1890. Eight objections were taken on the 
order lo review this decision of the Justices. The first 
and second are thit there was uo evidence that the 
Avoca Water Trust had authorised the notices that 
the district hod been supplied with water, 
and that there was no evidence that M. 
O. Croker, the person purporting to sign such 
notices, was the secretary of the trust. Now, in proof 
of the authorisation of these notices documents were 
put in evidence taken from lbe&(ue<(0, which purported 
to be notices made by the order of the commissioners, 
and signed by M. Q. Croker, the secretary of the trust, 
the first dealing with the lands included in the Avoca 
Water Trust, excluding the urban district, the second 
dealing with the lauds included in this district. Both 
these notices were put in without objection, and they 
are we think a snlGoient answer to these first two con- 
tentions. They purported to be made by the Avoca 
Water Trust, and purported to be signed by the secre- 
tary, who proved that he acted ss secretary, and as they 
were admitted without objection they were sufficient 
pioof to Justify the magistrates in concluding that the 
Avoca Water Trust had authorised these notices. A 
third objection is that evidence tendered to show that 
no water had been supplied to the parish of Yuengroon, 
and also that no water had been supplied to any part 
of the trust district, was improperly rejected. This is 
the moit important obiection appearing on the face of 
the case. The Act requires that the rate shall not be 
made by a water trusit until notice has been given in 
the Gazette that the district has been supplied with 
water. Section 100 of The Water Conaervation Act 
1887" provides that — 

" No rote shall be nuule and levied by a waterworba Inut 
□n any part of its watLTWorks district until notice haa been 
given In Che " Oovemment Gasatte" that auoh part ia anppUed 
with water under the pnjvisionB of this sot " 

And by. section 101 of this Act it is provided that — 

"Any inch rate may be made by a waterworks trust bj 
reguU^oo, and every Buch regalation shall be pabliahed once 
in the "Oovemment Gaaetite" and oooe in aome aewapaper 
oironlating in the water anpply diatriot, and from and after 
audi pabUcadoQ shall have the force a! law In *uch district. " 

Now, the effect of these two sections we think plainly 
indicates an intention on the pact of the L^^lature 
that the whole rate shall not be made until after 
notice has been given that water has been supplied to 
the district or part of the district to which ^e rate is 
applicable. After that notice has been given a rate 
may be made by regulation, aud when made by regu- 
lation the rate shall Jiave the force of law so as to pre- 
vent nny question being raised as to the acts done 
precedent to the making of the rate, excepting the 
question whether the notice bad been given. It is 
always open to the parties, as haa bees held in the 
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Sheppartou cases, to show tb»t notice has not been given, 
but in a proceeding of this kind it is not open to a 
party to show that the notice waa not true, or tliHt it 
WHS for any other reason open to objections. If th 
notice is given by a body th»t is empowered to giv 
the notice, then immediately tlie power to make the 
regulation arises, and when the regulation has been 
duly published according to the Act, the rnte author- 
ised by tlie regulation liecomos law, and th<!re is no 
power given by this Act as is given by the Local 
Govermnent Act to dispute the validity of the rate as 
a whole by proceedings to quash. That answers objec- 
tion 3. It also answers objection 4. Then follows 
objection 5, that there was no power to make a rate 
for the parish of Vueogroon for the whole of the 
year 1690, or for any period prior to the notice that 
such parish was supplied with water, but this notice 
states that in [loint of fact water had been su(^lied 
from the 1st of January 1 890. And if it had been so 
supplied (and the nutice is conclusive of the fact that It 
was so supplied), then [he power to make a rate retros- 
pectively arises, snd we think that the board had power 
to make the rate in September, 18e9, retrospectively 
for the whole year. Objection 6 is that 
there was no e^'idellce that the mortgage 
of 1st January, \^Vi, by the trust to the Board 
of Land and Works was executed properly, or by or 
with the authority of thotrast. There was an instru- 
ment put in which purported to be a mortgage from 
the Trust to the ISoard of Land and Works. It 
bears the seal of the Trust, and it appeared in evidence 
that the Trust had made default in not paying interest 
and in not forming a sioking fund, and upon such 
default the Board bad entered and taken possession, 
and, thereapon made the rates. By section 90 of 
The WaUir C&ruervation Act 1887, it is provided 
that— 

" In caie default be m»do id payment hy any waterworks 
trust of the iatereat <iue by it dd any loan granted by tbe 
OovernDr-ia -Council to aush waterworks trust, or in forminga 
linking fuod, or in ptivment of any other moneys due nnijer 
this act. the Bo&rd of LAad and ^orks may. on giving one 
month's uotics of such default to such waterworks trust, enter 
upon andtakepoBseuioD of its lands, teoements, and works, 
and maintain and manage the lame, and may supply water 
within the waterworks district of nach wa'.erworks trust, and 
maydo all things whiob might lawfully be done by such water- 
works trust, in all reapecta as if snch board were suuh water- 
works triut." 

It is unnecessary (or us to decide whether it was essen- 
tial tlint there should be a mortgage in this case at all. 
There was proof that a loan had been gi-anted to this 
Trust by the Govern or-in-Council for a particular pur- 
pose, and that thi^re was default in carrying out that 
purpose. We therefore think that this objection also 
faih. There was evidence, if necessary, that the niort- 
gsge WHS executed pmperiy. It is prii/w^iicie evidence 
through the affixing of the seal, aud even if there was 
a deficiency in th.it evidence we are not satisfied that 
there was any need for a mortgage at nil- These are 
nil the questions that require to' be dealt with, and all 
that were argued on the behalf of the respondent, and 
we think that the arguaientshave failed to support the 
grounds of review, auJd the order to review will be dis- 



charged with cosl«. 

Williams, J. — I only wish to say tliat in view of 
section 104 of the Water Act 1890, when once the 
r^^lation has been published in the GoimrnHi^rU 
Gazette atid in some uewspsper circulating in the 
water supply distinct, it appears to mn to answer 
objections three, four, live, seven and eight. 

Solicitor for the defendant appellant Skerard. 

Solicitor for the plaintiff respondent, CtUhbert, 
Bamihon and Wynne. 

(Before Higinbotham, C.J., and Williams and 
Hood, J.J.) 

Reoina v. Morce akd Hollt. 

March 24. 

Mandamui— Affidavit in gitpport — Crimes Ad 1890, 

w. 481, 465. 
Tlie affidavit in svpport of an application under sec- 
tion 485 o/l/ie Crinies Act 1890 /or a rule nigi for 
a icrit oj' mandamiis directed to ajttdge to show eaane 
why he Hhoula twt state a ease, under section 481 g/* 
the Crimea Act, 1890, should exprewly »tate that the 
person wlu) deposeg to thejacts was present in Ctntrt 
diitring the hearing of the trial. 
This was on application under section 485 of the 
Crimen Act 1890, for a rule nisi for a writ of mandA- 
mvji iJirected to a'Beckett, J-, calling upon him to shew 
gause why he should not state a case fnr the opinion 
of the Full Court in accordance with the provisions of 
section 481 of the Cnjnei Aci, 1890. 

Mr. Fisher, in support of the rule. — This is the 
appliration under section 485 of the Crivies Act, 
1890. The affidavit in support is aa follows; — 

" I, John Fisher, junior, of number 10 Temperance 
Buildings, Swauston aad Little Oollioa Streets, in tite 
Oity of Melbourne, in the Colony of Victoria, l»w 
clerk, make oath and sny : 

1. That I have the conduct of this case On behalf of 
the defendants. 

2. That ilie prisoners were presented under the 
1 96th section of the Cnmes Act 1890, before Mr. 
Justice a'Beckett, at the Crituinal Sittings of the Sup- 
reme Court, holden at Melbourne, on Wedoesday toe 
16th day of March, 1882. 

3. That the prisoners on their arraignment having 
pleaded " not guilty." were pl:Ked upon their trid 
which continued during the whole uf the day. 

4. That after Mr. Finlayson, the Crown Prosecutor, 
had opened the case. Mr. Hodges was by the associate 
sworn as Chinese interpreter OQ behalf of theCrown, 
and after some argument, at the request of Mr. Fisher, 
counsel for the prisoners, one Ah Nun, was sworn by 
the leurned judge himself, as Chinese interpreter on 
behalf of the prisoners. 

5. That I am informed and believe that Ah Jack a 
Chinese witness waa examined in chief, Mr. Hodges 
translating fnim English into Chinese and from Chi- 

ise into English. 

6. That I am informed, and believe, that Mr. 
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Fisher for the prisoners, crosg-examined Ah Jack for 
some time in English, and received answers in Eng- 
lish until the witness looked presumedl; for help to 
Mr. Ilodgea, when prisoDcrs' counsel requested Mr. 
Justice ft'Beckett to cause tlie interpreter to remain 
out of Bight of the witness with which rpqaest the 
learned judge com^ilied. 

7. That I fliu inforiaed and believe that thereuiion 
the witness no longer answered in English. 

8. That Mr. Fisher then applied to liave his ques- 
tions answered by way of Cross-examination translated 
to the witness by Al) JSan, the prisoners' interpreter, 
Mr. Hodges being still within hearing. 

9. That Mr. Fisher endeavored to explain to 
the learned judge thiit no warrant had been issued 
until Mr. Hodges had been dispatched to Sorrento the 
locality of the alleged arson and interviewed Ah Jack 
and another Chinese witness in the case viz : one Ah 
Shew an4 thai Mr. Hodges had been mixed up witb 
the prosecution from the start. 

10. The learni'd judge into- alia said that unless 
Mr. Fisher was prepared to say that Ur. Hodges was 
dishonest, that the cross-examination must be con- 
ducted through !Mr. Hodges. 

11. That Mr. Fisher replied that he would not 
allege that 5Ir. Hodges or nny man hi court wau dis- 
honest whereupon the learned judge would not allow 
Ah Nun to interpret, and prisoners' counsel then ex- 
pressed his regret that in the exercise of wliat he 
considered his duty he would not cross-examine 
through Mr. Hodges. 

12. That Ah Shew, the second witness was then 
examined in chief Mr. Hodges acting as interpreter, 
but was not cross-examined as the learned judge still 
adhered to his ruling that Mr. Hodges was the inter- 
preter for both the crown and the prisoners. 

13. That Michael Robinson Nolan, a constable, 
stationed at Sorrento, and several other witnesses were 
called for the crown, 

14. That the defence was an alibi supported by 
several witnesses. 

15. That the jury returned to their room shortly 
after four o'clock and some time later returned into 
court and requested the learned judge to read over the 
evidence of two of the prisoners' witnesses. 

16. That the jury afterwards returned into coart 
■with the following verdict, viz: — "Guilty with a 
recommendation to mercy on the ground that there 
■was no malicious intent." 

17. That immediately after the opening of the 
Oonrt next morning Mr. Fisher asked the learned 
judge whether he did not consider the verdict of the 
jury was equivalent to an acquittal — with which con- 
tention the learned judge did not agree as he considered 
the action of the prisoners " wilful." 

18. M r. Fisher then requested the learned judge to 
state a case on that point as well as on the question of 
disallowing the cross-examination of the two Chinese 
witDesses through the prisoners' sworn interpreter 
but the learned judge intimated that as he had m 
doubt on the point he must refuse to state a case. 



rn at Melbourne in thecoloiiyi 
of Victoria, this 22ud day of 
March in the year of our Lord L John Fisher, junr, 
one thousand eight hundred and 
ninety-two, Betore me J 

Thomas Pen ne father. 

A Commissioner of the Supreme Court of the 
Colony of Victoria for taking affidavits. 

When Mr. Fisher had read the above affidnvit half 
through he was slopped by the Court. 

[HiGijiuOTHAM, C.J.— One of the paragraphs of this 
affidavit states that the deponent was informea iind 
believed that a certain Chinese witness was examined 

chief.] The deponent was absent from the court for 
a short time during such examination. {Higinbotham, 
C.J. — That does not appear, in fact it does not appear 
that be was in court at any time during the trial,] 
Not expressly but he swears to all the facts himself 
with the exception of that one paragraph. [HiGIs- 
BOTHAH C, J —This paragraph is inform J and incorrect 
and it applies to all the affidavit having reference 
to the point as to the employment of the Chinese inter- 
pretor, but you may proceed with your aecond ground. J 
I submit there is suiticient information absolutely, 
sworn to by the deponent to entitle me to argue the 
ground as to the employment of an interpreter. 

The Chikf J ubticb.— Upon further consideration 
we think that this affidavit should show that the per- 
son who deposes to the facts was present in Court, and 
with 'reference to the material part of the facts it ia 
stated that he speaks from information and belief. It 
is not clear thst a presentment for perjury would lie 
against the person who made this afiiudvit. We are 
not satisfied with the affidavit and refuse to entertain 
an application upon it. 

Solicitor for the prisoners Windsor. 

(Before Higinbotham C.J. WilUams and Hood J.J,) . 

Cahill v. Cahili.. 

March i»4th. 

Practice — SttpreTtte Covrt rules Order I.IV. rule 24. 
police of motion under this rule must be served icitltin 

Jive days of the order appealed from, and tlie tiiolion 

must he madevnlhin eight days of the order appealed 

fr<ym. 

This was an appeal by way of motion for a decision 
of Mr, Justice Hulroyd's ordering the plaintifT's state- 
mwA of claim to be struck out on the ground that it 
disclosed no cause of action. The judgment appealed 
against was delivered on the 10th March,the notice of 
motion was served on the 18th March, and the motion 
was for the 24th March. 

Mr. Fisher appeared in support of the motion. 

Mr. Duffy a^ppeand to oppose and took a preliminary 
objection. The notice of motion must be served 
within five days from the making of the order appeal- 
ed against so as to allow the motion to be made within 
eight days, I would refer the court to the Supreme 
Court Rules order LII, rule 5, and order LIV, rale 24 
also to the cose of Steadnum v. BaMm, 22 Q.B. U, 16, 
which is a direct authority on the point and to FTortMr 
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V. Berger, 12 A.L.T 208. The notice is bad and the 
motion ig too late and I would ask to have it diemiaaed 
with costs. 

.\fr. Fiaher in reply, ^Tliis is clearly within the 
eight days allowed by the rule. The onler was made 
on the 10th March but was not delivti-ed till the. 
following day. I always understood the priictice to 
be thnt iAbe notice was serred within eiglit days it did 
not signify when arguments were heard. 

The CHiKr Justice.— This motion is clearly made 
too late under oi-der LIV, rule 24 and must be dis- 
missed with costs. 

Solicitors for tlie plaintiff appellant Witideor. 

Solicitors for the defendant res[Xindent Casey ajid 

O'halloran. 

{Before Higinbotham, C.J., Williams and Hood, J.J.) 

Galballt V, Watkins. 

Mareh 25. 

Marriage Act 1890.*. 48 — Illegittjitate eliild — Evidence 

ciym)boralion qfmol/ier'e oath. 
In a complaint for 0ie Titainlenance of an illegitimate 
child eoidence by the alleged father tiial he w the 
fatlier of a/ormer child it admitaihle and Jiuty be 
ccrroborative of the motier'g oath. 
Contradictory atat^menta given m evidence by the alleged 
father of an iltegiiimate child with respect to hie 
iittercourae with the motlier of the child shortly prior 
to the conception of the child may be corroborative of 
the mother's oath. 

This was a special case stated by the chairman of 
Oenersl Sessions in obedience to a writ of Mandamus. 
On the 6th Noreraber the justioeH of North Melbourne 
made an order gainst Cbarles Galbally directing him 
to pay lf)s. a week for the support of an illegitimate 
child of which May Watkins the complainant 
was the mother. Against this order the defendant 
■ appealed to General Sessions. The respondent gave 
evidence that the appellant was the Either of the 
child which was bom on the 7th November 1889. 
She also gave eTidenoe that she had previously 
had a child by the appellant bom nu the 6th 
November 1886 which had only lived three weeks 
and three days and that the appellant had made 
arrangements for and paid for the burial of that child. 
About m fortnight after the birth of this first child the 
appellant came to the house where she was stay ing and 
slept in the same bed with her and about a week after 
the death of the cbild he came to her again and then 
came r^ularly until March. The appellant called by 
the respondent's counsel gave evidence that he was the 
father of the first child and had paid the expenaes of 
the burial, bat he denied that he was the father of the 
second child. He also sworn "In October 1668 I 
TiBited her at Mm. Miller's. I visited her for about 
a month, this was before the death of the first ohild. 
'After the death I do not know where she lived. I 
never visited her after the death of the Brst ohild. 
Between then and March 1889 I saw her only once at 
the Fr^rau Railway Station." In answer to Qoes- 
tious relating to evidence given by him at the Petty 
Sessions Court he said " I swore that I had intercourse 



with her up to the death of the child. 1 had nu con- 
ion with her after the death of the first cbild. 
Between March and November 1889 I had no conneo- 
tion with her. It was contended on behalf of the 
I'espondcnt on the authority of Cole v. Manning, 2 
Q.B.D. 611 that the appellant having had a child by 
the respondent was sufficient corroborative evidence 
of the mother's oath ; while for th<? appellant it was 
argued that the evidence ought not to have been 
admitted and was not in any way corroborative of the 
mother ns to the paternity of the child. The learned 
chairman in a considered judgment dismissed the 
appeal and afliriiied the order of the justices. Tho 
learned chairman in itatin); the case desired to say 
that the reason why he hsd not stated a case until 
compelled to by mandamus was that he had not been 
asked to stale a case until aft«r the adjournment at 
the sessions when he refused the application consider- 
ing he had no jurisdiction. 

Thi questions for the opinion of the Full Court 

" Was the evidence respecting the first child pro- 
perly received, and ought it to have been taken into 
consideration as corroborative evidence of the oath of 
the mother." 

" Was the other evidence set forth of the appellant 
properly taken in consideration as corroborative." 

tfr. Power appeared to move the rule absolute. 

There was no appearance to show cause. 

Mr. Potoer, in support. — This evidence should never 
have been admitted, but even supposing it was prop- 
erly received, it is not, and cannot be corrolxtrative of 
the paternity of the child. [Hood, J., does not 
(Hanley v. M'Matten, 15 V.L.R. 322) decide this case] 
That case is distinguishable, there the evidence was 
all in respect of the child, the subject of the order, 
here the evidence is as to another child not the sub- 
ject of the order. The case of Cole v. Manning, 46 
L.J. (M.C.) 175 and 2 Q.B.D. 611, was decided under 
the English Act, 7 & 8 Vict. c. 101 s. 3, which is 
difierent from our Act. The meaning of the section 
in our Act (s. 46 of the Marriage Act, 1890) is that 
there must first be the mother's oath, and then there 
must be other fiwjt« from which the Court can reaiion- 
ahly infer that the person charged is the father of tJw 
chUd. [Willi&ma J. In Cole v. Manning, it appeared 
that some months before the child could have been 
begotten, the alleged father had been carrying on some 
indecent familiarity with the girl, and it was held that 
that was admissible evidence]. [Hood, J. — There ia 
a great difference between the English Act and th« 
Colonial Act, in the former the mother's evidence 
must be corroi)orated in some material particulars, in 
the latter there is a mere n^[ative statement. No 
man shall be taken to be the fathei of an illegitimate 
cbild on the oatb of the mother alone."] [Higin- 
botham, C.J. If there is any evidence relative to the 
fa ctofthepatemityit would be sufficient under our act] 
The evidence here may possibly lend some probability 
to the statement of the mother bat there is no evidence 
other than the mother's from which the justices coaM 
draw, any inference as to the paternity of the child. 
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PhOlip u. To>»Iint<m 2 W.W. and a'B. (L.) 92. 

The Ohief Jcbtice. — The Mamiamus shnuU naver 
IraTQ gone uid if the learned jndge who granted it Jiad 
been in posseaaion of the facte thnt he ought to have 
l>een in poeseesion of viz., that the application to state 
tk case had not been made at the time when the appeal 
was heard it never would have gone. The learned 
chairman himself has expressed his reasons for not 
stating a case, he s»;s : " I was not required to state 
the facts of a case until after the adjournment of the 
Sessions." The return to the rule however having been 
made we are of opinion that the learned chairman was 
quite correct in his decision and right in admitting the 
evidence, that evidence was relative to the question 
which he hnd to decide and was corroborative of the 
mother's evidence. The quentionB will be answered in 
the affirmative and the rule will be discharged. 

Solicitors for the appellant Gaunson and Wallace. 

.{Before Biginbotham, C.J., Williams and Hood, J.J.) 

TaB CoDNCIL OF THE BOROUOH OP HAMILTON V. EiKO 

8c(r. 

Mai-ch 28th. 

Council sitinff in il» own name Water Act 1890, ««. 

483, 525. 
A local governing body ntay unil«r s. 483 of the Water 

Act 1890, sue in iU own namo /or tlte recovery oj 

water ratee and whatever viay be the effect of section 

555 of tlie Act it leaves the power given by section 483 

unrestricted. 

This was an order \^ review the decision of a police 
m^istrate. In a complaint in which the council of 
the Borough of Hamilton were complainants and James 
King Sun was defendant for the recovery of £24 for 
water supplied by the complainant to the defendant by 
metre the police magistrate made on order against 
the defendant for £11 Us. 6d. with £2 7a costs the 
remainder of the claim having been abandoned at the 
hearing. An order nin to review this decision was 
obtained on the ground that the complainant was not 
empowered to sue and some person should have been 
appointed by the proper local governing body to 
ooUect and recover the amount alleged to be due by 
the said James King Sun pursuant to the provisions 
of section 525 of the WaUr Act 1890. 

Mr. Fink appeared for the defendant below to 
move the order absolute. 

Mr, Davis appeared for the complainant below to 
•show cause. 

Mr. Davis. The point in issue turns upon the con- 
struction of sections 48.S and 525 of the Water Act 
1890, and is whether the council were right in suing 
in their own name or whether they should have 
appointed some officer to sue for and on their behalf 
'SectioD 516 interprets "local governing bodies" to 
include the council of any town and by section 517 
Board shall mean local governing body. Fart V. of 
.the Act relates to the supply ot water by the Board 
and Part VI. relates to supply by Local Qoveming 
bodies and by section 517 the whole of Fart T. is in- 
corporated absolutely in Part VI. So that borough 



councils may avail themselves either of section 483 or 
section 625. The difficulty arises from the peculiar 
wording of section 525 but the principle that councils 
may sue in their own name is well recognised, Seg. v. 
Carr 1 V.R. (L.), Jieu- Board v. WJiidycombe 12 
V.L.R. 347. PiTtkerton v. Heanty 15 V.L.R 399. 
[Hood J. Does not the case of ^y. v. Templelon, 
3 V.L.R. (L) 305 dispose of this easel] It nppears 
to. The council is the person who is to receive the 
money and that being so they have the right to sue, 
unless such power be taken away either expressly or 
by necessary implication which I submit has not been 
done in this case. 

Mr. Fink. Home meaning mast be given to section 
525. [Hood J. supposing it were conceded thnt it 
bf^rs the meaiiing you are contending for thnt doee 
not take away the right to sue under section 48'^.] 
[Higinbotham C.J. Assuming that section 525 gives 
power to recover in the name of the locnl ^verning 
body does that necessarily deprive the locil governing 
body itself from suing in its own name.] I submit 
that it does. The noction was apparently' passed For 
the purpose of keeping these rate accounts distinct. 

Tbb Chief Justice. — The objection taken to this 
decision is that the complainant was not empowered 
to sun in its own name aud that sonie person 
should have been appointed to collect and 
recover the amount alleged to be due by 
the defendant. We think that the Local Governing 
Body (that is to say the Council of the BoiMugb ot 
Hamilton in this case) bad thejpower under section 
483 of the Water Act 1890 to sue in its own name for 
and recover this amount. And that is quite cDnsistent 
with the fact that it may also have the power under 
section 525 of the Act to sue for and recover the debt 
in its own name though it may be the effect of sec. 
tion 525 that the council may be empowered, it it see 
fit, to appoint some person, who may also sue for and 
recover |the amount on its behalf. In all aspects ot 
this case we think the objection foils and the order to 
review must be dischanted with costs. 

Mk. JuBTiCB Hood. — I concur in the judgment of 
the Court hut I am not prepared at present to agree 
with the construction put upon section 525 by the 
Chief Justice. 

Thk Chief Jdstice — I intsnded to say and I think 
I did say the council may have power to sue in its own 
name, but I do not found my judgment upon that. 

Mr. Justice WiLLiAMa — All that is necessary to 
decide and all that the Court does decide is that the 
council may sue in its own name under section 483 of 
the Act. 

Solicitors for the appellant HiU for Palmer ; solici- 
tors for the respondent Bart and Benjamin for Saimui 

and fforwitz. 

SUPREME OOUBT SITTINGS. 

(Before Holroyd, J.) 

IiT be Mdbpht. 

31 Maroh. 

Lwtatie trustee — A petition to vest the ettate^a lunatU 
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IrutUe in other trustee* need not be served on the 

htnalie. 

Motinn for leave to amend a petition to vest the 
estate of a lunatic trustee in other trustees. I'he 
Chief Clerk hod refused to accept the petition on the 
ground among others that it had not been serred on 
the lunatic trustee. 

Mr. Weigall, for the motion. It is not necessary 
to serve a lunatic trustee. £e East, L.R. 8 Ch. 
735, and Be Green, L. R., 10 Ch. 272. 

HoLROYD, J, — Leave granted to amend the petition 
by adding at the foot thereof, a note, that it was not 
intended to serve the petition on the lunatic trnstee 
Murphy. It appears by authority that such service 
would be a work of supererogation. 

Proctors, Pentland, Roberts and T^onipson. 

Before Holroyd, J. 

Ik re SrKHCEK 

31 March. 

Supreme Cirnrt Act 1890, «. 3— Order XXVIII. r. 12 

— A ptliiitm may be amended after Uie order is dravm 

up. 

This was a motion by Ellen Frances Ray for leave 
to amend a petition, by adding at the foot thereof, 
the words " It is not intended to serve any person 
with a copy of this petition "; and also as the order was 
already drawn up, for leave to amend the order by 
altering its date to that of this day. 

Mr. I'ennefatJier, for the motion. A petition is in- 
clttded ill a pleading Suprente Court Act 1890, s. S, 
ftnd may therefore lie amended at any time even after 
the order has been made Order 28 r. 12. D.C.P. 
(Ed. 6) p. 1570. 

HotROTD, J. Order made. 

Proctors, Diiffeti, Broton and McCuUoeh. 

Before a' Beckett J. 

Debpbibbib v. Melbourke Mackav Suqak COHPAtlt, 
Limited. 

4, 7, April. 

FrwAice — Co»f» — JudietUure Act order 55 rr. 69 & 70. 

— On a nttnmont to vary a certificate of' the chif/ 

clerk the eotta will usually Jollouj the event. 

Summons to vary certificate oF the chief clerk. 

The facta are not material to the part of the judg- 
ment reported. 

Mr. Hayes for the plaintiff to support the summons. 

Mr. Bryant for the defendant to oppose. 

cur, ad. vulf. 

a'Beckbit J. after dealing with the facts said : — An 
to the coate of the summons I consider the case of re 
Watts, 22 Ch. D. 5, an unsatisfactory authority for 
the proportion that no costs should be given on a 
somirons to vary. I prefer the rule as stated in the 
Annual Praettee 1892. "The costs of an application 
to vary, usually follows the resultond arenot made costs 
in Uie cause." Moreover the Judicature Act Order 65 
r. 69 refers to the old practice of " exceptions " to the 
Master's report for which it substitutes the new pro- 



cedure of taking the opinion of the Judge. The costs 
of exceptions to the master's report were always dealt 
with in the discretion of the court according to the 
merits and I think a similar practice should prevail on 
a summons to vary. To say that a party might always 
appeal from a decision of the chief clerk without risk 
as to costs would be to encouiage vexatious appeals 
and careless arguments of important questions arising, 
in the chief clerk's otfi:;e. The defendant fails in its. 
appeal on all points bat the last, which is comparatively 
unimportant, and as to which it succeeds by reason 
only o.f additional evidence which was not brought 
before the chief clerk. I therefore think that the de- 
fendant should pay the plaintiff the costs of and oc- 
casioned by the summons to vary, and I order accord- 
ingly. 

Solicitors for plaintiff J/af/^^on, England & Stewart, 
Solioit()rB for the defendant B/ake and Riggall. 

PROBATE JURIS Die ri ON. 

(Before Holroyd, J.) 

In the will of Hooan. 

31 March. 

Probate — Wfien t'te testator's wi/e is appointed execu- 
trix, vrith a provision in the vrill that, in the event of 
her viarrjfing again t/ie testator s son is to lake her 
place as reijo/rd* the u>ill, probate icill be granted to 
t/ie tmje, resermng leave to the sun, on her marrying, 
to npphj for probate. 

The testator, Michael Hogan, died on the 11th 
November, leaving a will by' which he appointed 
his wife, Fotena Hannah Hogan, and Patrick Hogan, 
executrix and executor, and containing the following 
provision ; — " In the event of my^wife Polena Hannah 
marrying again, my son Arthur James Hogan, is to 
take her place as regards this will." 

Mr. Wasley for the motion. 

Holroyd, J. — I'robate granted to P. H. Hogan and 
P. Hogan, reserving leave to Arthur James Hogan to 
apply for probate in the event of the widow, P. H. 
Hogan, marrying again. 

Proctors, Iligfietl, McLaughlin and TPnl^/ey,Ueelong. 

(Before Holroyd, J.) 

In the will of McOartv. 

31 March. 

Application for adntinislraiion c.t.a. o/ the unadniinit* 

tered estate of a testator by a Company auihorited ao 
to apply by the executors of the teataiors turrnving 
executor, there being children of the executor who are 
sole beneficiaries under the will, and tite eldett <i/ 
aihom is nearly of age, r^fated. 

Application for administration with the will an* 
nexed. 

John McOarty, thetestator, died (m 18th Februarj 
1677, having by will appointed Daniel McCarty^ 
James Crongh, and Richard Fehon, his executors, and 
leaving five children, the eldest of whom was thea 
about five years old, who were to share equally in the 
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estate. Prob&te of tbia will whs granted to Daniel 
McCortj and James Crough, leave being reserved to 
Richard Fefaon to cuiue in and prove. Daniel 
McCurty predeceased James Orough, who died on the 
26th July 1891. Richaid Fehon renounced probate 
of the will of John McCarty on 15th January 1892. 
By his will James Crough appoioWd throe persons to 
be hia executors and trustees. These cxtcutors 
authorised the National Trustees Executors and 
Agency Company to apply for probate of this will, 
which they did, and obtained. The estate of John 
McCarty was at the death of James Crough still un- 
distributed. The present appliuation was by the 
Company mentioned above, who were authorised so to 
do by the executors of James Crough, for administra- 
tion with the will annexed of the unad ministered 
estate of John MoOarty. 

Mr. Guest for the motion. 

HoLKOTD, J. — 1 should like to know the wishes of 
the children, the eldest of whom must be now nearly 
of ttfe, also what are their ages. Motion refused. 

The application was, on 7th April, renewed before 
Williams, J,, on affidavits giving the information re- 
quired by Holroyd, J., and stating that the children 
were all willing tliat the motion should be granted, 

WiLUAHs, J.— Motion granted. 

Frootots, Lynch and Co. 

(Before Holroyd, J.) 

In thb Wili, of Pkhrv. 

3, 31 March. 

PrtAaU — Where a dttpliaUe tinll U aubmitted for pro- 
bale there mugt be an afidavit by aome person who 
knoiog that the document is a duplicate. 
Where there are unimportant alterations in a will, some 
iitilialied, and others not, and all appear to have 
been made at the same time, t/ie Court toill grant 
probate with both classes of alterations. The Court 
will itself examine the will and determine uihin Uie 
alterations were made. 
In an affidamt in support, the place of business o/ a 
solicitor is a su-ffitnent description of Am residence, 
but not of that of a solicitor's clerk. The/ull name 
and residence of attesting witnesnes must be supplied 
when possible. 
Motion for probate. 

The facte fully appear in the judgment. 
Mr. Weigall, for the motion. 

Cur, adv. vuU. 
HOLBOYD, J. — On the 3rd of this month Mr. Wei- 
gall moved the Court to grant probate of a will and 
three codicils of Charles I'erry, deceased, formerly 
bishop of Melbourne. These documents were stated 
to be duplicates of a will and three' codicils left by the 
deceased, and intended to be proved in England. The 
testator died in England on the 2nd of December, 
1891. By the wilt of which probate la sought 
Henry Henty, Thomas a'lJeckett, nnd William 
Edward Morris are appointed executors and trustees 
as to the t«Btator'B property iu Australia, and certain 
other peraouB therein named are appointed executors 



and trustees as to all b.\s estate and effects, excepting 
his Austi-alian property. Mr. Murris has made an 
affidavit, in which he sa}'S, thut after the death of the 
deceased, he received from Sydney Gedge, Esquire 
(one of the testator's English executors, and a member 
of the firm of Gedge Kirby and Millet, who had been 
the testator's solicitors in London, and whom by his 
will he directed to be employed as solicitors to his 
estate) a letter, from which the following are ex- 
tracts ;— 

"The Biabop" (i^e^iins th« late Bishop Perry) "mitdea 
will and three codkiU ia duplicBlo, leaviiiu one part in my 
care and keeping the other himself, and it haN been my in- 
l«Dtiiin to prove oui part here and tn aend you the other. 
But hitherto the search tor the other part amoa){st his pa|>erH 
has bean fruUluaa. I can only find tne third ordicil, and if 
the original will and two cudiuils are not found I .suppose it 
will b« necessary to send you an ofGuial copy of the probate 
wlieD the other originals nave bm-n produced. Meanwhile, 1 
send for your Infomiation an examiued copy of the will and 

rodidU.'' 

With this letter Mr. Morris received a document con- 
taining jvhat appeared to be copies, though uot^iic- 
similes, of the will and codicils of which 1 have been 
asked to grant probutc. ISubaequently he received a 
further letter from -Mr. Gedge, enclosing tjiat wilt and 
those codicils. Mr. Marrisdeposesthathehosbimselfex- 
umined that will and those codicils, with the ciocumeiit« 
containing the copies sent out by Mr. Gedge, and finds 
that they are identical. He also states that the copies 
are examined copies of the originals in England, but 
this he could not know except from the information 
which he obtained from Mr. Gedge. Tliere is no such 
evidence before me as the Court is in the habit of 
acting upon to show that the documents Bfnt out here 
as exnmined copies of originnls in England are what 
they have been stated to be ; or othnrwise to verify 
what is alleged, that the will and three codicils of 
which 1 have been asked to grant probste are in reality 
dujiiicatea. In my own mind 1 have not thfl least 
doubtaboutthe matter ; but the Cuurt has always been 
nccustomed, and I tliink very properly, to require an 
affidavit from someone who can speak of his own personal 
knowledge either to tiie fact which it is sought to prove 
or to facts which go to prove it. In the case of 
John Cust{'3 V.L.R.,I.P. and M., 55), a testator, who 
died possessed of property in Victoria snd also in New 
South Wales, had executed duplicate wills, his object 
being to enable prol>atG to be obtnined in each colony 
as of an original document. The Court granted pro- 
bate of one of them, directing the fact of there being 
a duplicate to be specially mentioned in the grant. 
But there the existence of the duplicate whs mentioned 
in the testatum of each will, which ran thus — "In 
witness thereof, I the said John Gust, the testator, 
have hereunto and to a duplicate hereof set my hand, 
&c.;" nor have I any reason to suppose that the usual 
affidavit, showing the document not before the Court 
to be a duplicate, was in that case dispensed with. 
The will submitted for probate contains a number of 
int«rliiientians and other alterations, luostlv very in- 
significant. It appears to have been written with a 
typewriter, and a good many mis-spellings have been 
corrected by striking out letters or writing one letter 
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over another. Some of tbe alterations have been in- 
itialled by the testator. " Candlebruiii " has been 
cancelled and " Candelabrum " written over it on the 
first piige of tlie will. On tlie iifth pa^e the word 
" my" has been struck throufjh, and the word " any " 
written over it, so thiit the sentence runs now—" And 
my Australian trustees shuU pay to my wife any sums 
Btnnding to my account or current account in any bank 
in Australia at the time of my death,' whereas it read 
before, " in my bank in Australia." On the sixth page 
the word "anything" has been interlined to come 
between the words " uotwithstiinding " and " herein 
contained." Tlie last line of the seventii page has lieen 
struck out, and the first line on the eighth page 
inserted. 1 hese are the only alterations that have lieen 
initialled, and in tuy opinion none of the others are 
of any importance. One of these and only 
one, might be so, viz., the change of the word 
■'my" into "any," if it nhould turn out that 
at the time of the testator's death there 
were sums of money standing to his- account 
or current itccount in more banks than one in Aus- 
tralia. There was no extrinsic evidence to show at 
what time the interlini;ations and obliterations nppenr- 
ing on the face of the will were made, and when tlint 
is the case the presumption ni^ually is that they were 
made after the executinn of tlie will. The will itself 
affords no clue to the time when they were made, ex- 
cept in the nature of the alterations. It is certainly 
more probable that the mistakes of the t)'pcwrit«r 
should have been corrected Ijofore than after the exe- 
cution of the will. In In the will of Purvis (3 V.L.R., 
I.P. and M., 39) Mr. Justice Molesworth said ;— 

"The will waa prepared and engrowed by a. BolioEtor m 
tuwn, who sent it to the testator, and the testator e.ipreBaed 
to him an intention of altering it. The attesting ii-itnesses 
tay that just btslora its executiun tho tealator, in their pre- 
sence, initialled vurious ioterlineationa and alterations in the 
will, but that they cannot idenUfy such, but l>elieve tiiat tho 
will, when executed, woh in its prtiaunt ttato. It wna not 
read. There are a. nunibur of iiiterlineationB in the will, bH 
marked witii the teatator'a initials, also of obliteratioiiB, none 
of them BO marked, but euine of them corresponding with the 
intcilineatiutia— that is, wordt renduri^d unfit by the inter- 
lineations. As far eui I can jud^, the interliueations, the 
obliterations, and BLgnature^ of exeoutiun were writton 
with the same pen and ink and at the name time. I 
think that this afTurda Buffiuient evidence to enable me to 
admit to probate the document with all initialled intsrlinfa- 
tioDs, eicluding all obliteration b the beginning of which U 
under an interlineation. 

" Obliterntiona" in the above extract means " words 
attempted to be obliterated ; " and the cose is an 
authority For admitting initialled alterations to pro- 
bate where some were made prerioiisly to execution 
and all appear to have been mnde at the ssmc time. 
The will of the late Mr. Justice Stephen was a holo- 
graph will, containing some very. trifling alterations, 
and the Court granted probate with the alterations 
{Be Stephen's Will 7 V.L.U. I.P and M., 6'J.) The 
judge there, following the case of In re llindmarah, 
looked at the will for himself, and concluded that the 
alterations were mode at the time when the will was 
written, in which opinion he was fortified by the evi- 
dence of an expert who had examined the will. In 



In llie iniU o/ Armstrong (6 A.L.T., 48.) Mr. Justice 
Molesworth granted probate of a will as altered 
where tlie alterations were absolutely unimportant, 
although no witness was found who could depose 
wliether they were made before the execution of the 
will or not, but one of the witnesses swore lliat they 
were in the handwriting of the testator. This case 
conies nearer to the present than any other which I 
have been able to discover, but is not exactly parallel. 
Were I to grant probate of this wi'l I should be dis- 
posed to grant it with all the alterations excepting 
those which have been initialled, unless it could be 
proved to my satisfaction that the minor uorrections 
had been made at the same time as the initialled ones; 
and I would allow the will to be examined by some 
expert with a microscope, with the view of establish- 
ing that fact, if possible. (See re RiddeWt will, 6 
V.L.R., I.P. and M. n.) But besides the defective 
evidence as to the testamuntsry papers alleged to be 
duplicates, there are other objections to the granting 
of probate. In the atiidavit of the executors thc^ full 
name:) of the attesting witnesses are not stated, and 
the place of his employment is given as the resilience 
of one of them, an articled ulcrk. This may 
seem a small miitier, but it is not so by any means. 
The fouith rule of the Regwlee O'eneraUi of the 23rd 
of June, 1873, directs that every application for pro- 
bate of a will, or for administration with the will 
annexed, shall bo supported by an aUidavit or nflidavits, 
setting forth, amongst other things, the name and resi- 
dence of each executor and of eacli of the subscribing 
witne:^ses thereto. The abject of the rule as to the 
witnesses is, that in case after the will has been proveii 
in common form, the executor should be cnlU'd upon 
liy any party interested to prove the will in solemn 
form per testes, it should be possible to discover as 
easily and expedittously as possil.>le where the attes'iufj 
witnesses may be found. The necessity of procuring 
their evidence may arise after many years ;aud I think 
it important that the rule should be complied with tm 
strictly as it can be. The name of a witness is his fall 
name. Residence is a word of variable meaning. 
Primarily 1 think it signifies a plac<i where a mnti has 
his home, which would usually be where he slept. 
After n Inpse of time inquiries as to the whereabouts 
of a solicitor would most probably be satisfactorily 
answered at his former place of business ; and I should 
accept tlie place of business of a solicitor as a sutlicieDt 
description of his residence. But a solicitur's clerk 
may shift his residence to any part of the world, nnd uo 
record bs kept in the ofiice of what has become of him, 
and in his case I should not consider the place of busi- 
ness of his employer a sutlicieut description. The resi- 
dence to lie set forth is, in my opinion, the residence nt 
the time when the affidavit is sworn ; or if that cannot 
be ascertained, then the last-known place of residence. 
When, after reasonable endeavours to procure the 
necessary information, the executors find themselves 
unalile to comply with the rule strictly, they should 
state in their aHidnvit the grounds on which they a«k 
that compliance may be dispensed witli. A dispensa 
tion on one ground is apt to lead to applications for 
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diapensatioa on different grounds, and -an argument 
frequently ensues na to how far tlie Court tan safely 
permit h, depHrture from establislicd pnictice, even 
when the departure has liecn occasioned by neglect -or 
inadvertence. The late Sir Bobert Molesworth, who 
may be anid to have moulded the whole practice in the 
probata jurisdit^iim of the court, unifoniily required 
tli&t thri full -name and residence of the attesting wit- 
nesses should be supplied when possible ; and I myself, 
and 1 believe other judges have consistently followed 
his ruling. (See re Cook, 10 V.L.Ii., LP. & M., 93 ; 
re FUler, 14 V.L.R., (193 ; and the following unre- 
ported cases, with which I have been kindly furnished 
by the registrar, viz.— re Patrick Houlihan, 9lh Itlarch, 
18S2 ; re Iwaac Waiaon, i>th Febi-uary, 1882 ; re A-uumt 
Freitay, 13th April, 1882, before Moleswortli, 
Re Donald M'Askill, 23rd August, 1888 ;re J'otMci 
GUemii, 19th June, 1890 ; re WUllain Eckertl^y. 30th 
August, 1883 ; re R<Aert Davis, 16th August, 1888 ; 
re Duncofi Ewena, 16th August, 1888 ; and re Alfred 
Burchett, 6th Decemlier, 1888, before myaelf.) in a 
case where, iu the body of the aSidavit filed by the 
executors thrir names were given in full, but one of 
' them Dudley Mitchell Hayes, signed thi 
Dudley Hayes, Molesworlh, J., refused the motion tor 
probate (re Hayes, 6 A.L.T. 64). I ohsfTve that the 
commissioners beforti whom the affidsvits of the 
executors respectively, and of Mr. William Edward 
Morris, were aworn, have described the will in each 
case as "the exhibit referred to in the annexed 
affidavit." The will, which, including the outside 
sheets, consists of nine sheets of paper, bears no mark, 
as far as I can see, of ever having been annexi*! to any 
affidavit. Two letters were also handed up to me, 
which are referrfd to in the affidavit of Mr. Morris as 
letters " hereunto annexed," and they are described by 
the commissioner before whom his affidavit was sworp 
as "exhibits referred to in the annexed affidavit." The 
eshibitB were fastened together with a p;n, but the 
affidavit itself bears no mark of having l>een annexed 
to any document. J think the practice of thus deacrili- 
mg exhibits which are liOt annexed is irregular and 
may he confusing. Upon the materials now liefore me 
I must refuse the application for probate. 
I'roctor, iftc/iie. 

(Before Williams, J.) 

In thk will of McCallum. 

Practice — Kaecvtor's commisinon — Where executors 
have pasKfd tlmr aceounin the Court direeUd the 
Chief Clerk to alluvj commission and to fa 
atntmnl. 

This was an application under the Adminiatra- 
tion Act 1890, s. 26, l>y the executors of iJaniel 
McCallu-ii thut they shtmld be alio ' 
From the affidavits it appeared that the executors had 
pnssed their nccounts with the Chief Clork, 

Mr. Anderson, for the motion, cited In the unit of 
Hugh Short, 7 V,L.R. 25. 

Williams, J.—Intlie uitl o/ l/vgh Sfu>rt 



I' exfcutor had not passed hii 
; Chief Clerk to allow < 
executors and to tix the rate per cent. 

Proctors, Pentland, Roberts, and Thompson. 

(Before Williams, J.) 

In tiik Estate of Dav. 

7 April. 

Adminintration — Where adminintrntion had been 
granted to the intestate's father, ■u.lio had died before 
swearing t/ie administration bond; onnnappliealion 
for admivistration by the inlestate'i brother thf 
Cifurt required to hiow toiiethtr l/ie father hail left a 
u-iU, and if so, uhat was its effect. 
Application for ad ui in ist ration. 
It appeared from the affidavit of jthe. applicant, 
Alex. E. Day, that James Day, junior, died on 11th 
October 1891 idteFtate, that his father, James Day, 
senior, obtsined administration of his estate on 10th 
November 1?91, but died on 6th March 1892, without 
laving sworn the administration bond. Alexander 
E. Day, the brother of James Day, junior, now applied 
ffidavit I for edmini^trstion, with the consent of the widow. 
Mr. Lewers for the motion. 

Williams, J. — It is not stated in this affidavit 
whether the father of tin; intestate left a will or not. 
The Court ought to be informed whether he did, and 
f he did, what the ellect of the will is. Motion re- 
fused. / 

Proctor, J/r. C. M. Watson. 

PRACTICE COURT. 

(Before Hood, J.) 

Robs v. Oobtbllo. 

28, SO March. 

Pounds Act 1890. g. 30 (l).—Ifotice in tlie Govsmment 
Cazflle, although primdfacie evidence of the exisletire 
of a pound, is not the otily evidenee — The limits of 
a pound need not be proclaimed — Notice to the oicner 
ofimponndfd cattle is not necessary to make the 
impounding hgal—A poundkeeper's statement un- 
objected to at the time is mffieient evidence of his 
appointment. 

Order to review order of justices. 
Robert Cost^'llo was, on the 24th February at 
Sale, on the information of George Itoss 
convicted by the justices of rescuing im|iouuded 
cattle. Evidence wis given at the trial that I he in- 
formant was poundkeeper, that cattle of the defendant 
were impounded on the 27th January, escaped on the 
2Stl>, and on the 29th were brought by the deferdnnt 
and put into a yard, as to which there was n conflict 
of evidence whether it was the pound yard or the 
mustering yard. The Oovemment Gazette 18f!0 woa 
put in, appointing a site for a pound, and the Govern- 
ment Gazette 1866 notifying the removal of the pound 
from that site to a "site in the Hnle Common mustering 
" yards now in part occupied by yards and including 
" an area to te hereafter dettued," Evidence Ivaa 
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further given that on the cattle beiiig placed in 
yard the informant forba>!e ilie defendant to reu 
them, stating that they had lieen iinpoundi^l and had 
escaped, but notwithstauding tliia the defendant did 
remove them in the pieaence of the informant. The 
grounds upon which the order niti was obtained fully 
appenr in the judgment. 

Mr. iierjeaiit moved the rule abt^lute. 

Mr. Ciiiten, in showing cause, cited Lodge v, Rowe, 
1 V.L.11. (L) 65; Ji^^ies v. Falvey, 5 V.L.lt. {L.) 230. 

Hood J., after stating the facta auid.— The first 
ground of objection is " tiiat there is no provision in 
section fi of the Poutulg Act 18T4 and section 4 of the 
Pounds Act 1890, for removal of a pound as mentioned 
in the Oazette of 1866." I think this objection is 
taken under a mi&appreliensioii of the taw. Under 
section 4 of the Poundt Act, 1B90, places may be ap- 
pointed as )iounds " from time to time," nnd the notice 
in A Government Uazette, nltliough under section 27 
it is yritiid/acie evidence of the eatabliahiiient of a 
pound, is not the only evidence. The defendant him- 
self, who hastaken advantage of the Crimes Jet, 181^0, 
aays that there was a pound. In addition to this, I 
am not sure that the Act does not give power to re- 
move n pound. Sec. 4 provides for the estsblishment 
of pounds and section 7 contemplates their removal. 
The second objection is " that there were no proclaimed 
limits of the alleged pound." I do not think that it is 
necessary that a pound should have any proclaimed 
limits, although, uf course, it muxt have limits. The 
third objection is " that there was no evidence that on 
the 27th January 1892, the cuttle refen-ed to were 
legally impounded, and that no books liad been pro- 
duced showing that they had been legally impounded." 
This objection ia pointed to the fact that no notice of 
impounding wns given to the defendant, and that 
books were not produced before the justices. I should 
»ty, that if these fact« were correct, it would not make 
the cattle any the less impounded. I think this objec- 
tion also fails. The fourth objection is " that the 
alleged poundkeeper did not on the 27th January, 
n'ceivo and subsequently detain the said cattle in his 
custody." I feel totally unable to understand this 
objection. Section 20 provides that the poundkeeper 
shall receive and detain cattle lodged in the pound, 
iLiid section 28 {VII) imjtoses a penalty on a pound- 
keeper who fails to comply with any of the provisions 
of the statute. What follows from that I do not 
understand. The fifth objection ia " that no Gazette 
notice was produced containing notice of the appoint- 
ment of the informant as poundkeeper." At the be- 
ginning of the case the defendant's solicitor anid that he 
refused to admit anything and insisted on strict pi-oof. 
He uuide no objection however, when tlie poundkeeper 
proceeded to give oral evidence as to his appointment. 
This ia not tlie right way to take objection to evidence. 
It ia not sufficient t" say at the outset " I object to 
any evidence that ia not strictly legal,'' and then to 
allow the evidence to go in witliout objecting. More- 
over the defendant himself fiaya tlint the cattle were 
impounded. They could not be hnpoundcd without 
the existence of a poundkeeper. The poundkeeper ia 



a public officer, and such an officer dischai^ing a public 
duty need not produce his official appointment, the 
fact that he is so acting is sufficient. The sixth ob- 
jection is "that on the 29th January the cattle were 
legally in the custody of the defendant, that he drove 
theui to the mustering yards for a legal purpose, and 
the informant had no right whatever to interfere witii 
them whilst in the yards for that purpose, he having 
failed to detain them in hJE custody, and they having 
been found at large by the defendant." I feel some 
doulit about this objection. The cattle were on the 
27th January legally impounded, they escaped on the 
28th, and got back into the possession of the real 
owner. He took tliem on the 29th to some place, 
about which there b some doubt whether it was the 
pound or not, and 1 should hesitate to say that a man 
was guilty of pound rescue in such circumstances. But 
I am not to reverse the decision of the magistrates 
unless they were clearly wrong. And I think there is 
sufficient evidence upon which they (ould sot. Indeed 
even according to the defendant the cattle were in a 
place over which the i)0undkeeper had some control, 
for he locked a gate in the yard in which they were. 
In some doubt then, I decide on this point against the 
defendant. The last objection is, "tliatno criminal 
intent was proved, and this is essential to stistain a 
conviction under this section." If the defendant 
" wilfully " takes the cattle out of the control of the 
poundkeeper, he is guilty of the ofTence. That he did 
it wilfully he himself admits in bis evidence. The 
order will be discharged with costs. 

Solicitors for informant, Patten and Staveley, Sole. 

Solicitors for defendant, Gill, agent for Serjeant 
and Pace, Sale. 

(Before Williams J.) 

Shike of Oaulpibld v. Evanb. 

8 April. 
The Supreme Court Act 1891 «. 5 doa not apply to vrJsri 

niri to review orders of Justices not in Petty or 

General Sessions, which are therefore still reiumcAlo 

before the Full Court. 

Order nisi to review order of Justices. 

The Justices at Caulfield made an order for rates 
under the Local Government Act ss. 288 and 293 
against the defendant George Evans. 

It appeared that the Justices were sitting at the 
Courthouse of Petty Sessions but it did not appear 
that they were sitting in Petty Sessions. 

Mr. Mitchell to show cause, took a preliminary 
objection. The Court has no jurisdiction to hear this 
motion. The Supreme Court Act 1891, (No. 1208) a. 
5, only applies to orders nut to review orders of Jus- 
tices sitting in General or Petty Sessions and not to 
orders of Justices out of Sessions, and as the justices 
in this case were sitting as Justices only, thi^ order 

'si should lie made returnable to the Full Court 

,der the Justices Act 1890 ss. Ul & U6. 

J/r. /rtnne to move the rule Absolute asked that if 
his Honor was pressed by this objection, he would 
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Mihlrge tlie time for the retnm of tha order nim 
under mc. 143 ol the J'utiev Act 1690. 

WiLLMHB J. — There is no doubt in paint of fact 
that tbi« ii Ml order of Jastice*. I think this objeo- 
fcfoq fa fftt*]. In e x pr cige of the power conferred on 
ne.-bjr the Jiutieei Act 1890 a. 143, I enhrip! the 
thne (or the return of thi^ order ntn until April 22Dd. 

Stdidton tor complutiKnt : Fink, Beet & P. D. 

BMtiUxn 'for defendtuit : Smith, Ewmerton it 
Johhton. 



IN CHAUBEB8. 



(Before Wi!li»in8, J.) 

PATBMOIt V. UoCaRTHT. 

— 8th and 11th April. 

Am^ if Snprema Cottrt 1884 Order III. r. 6 (F) 
OrdtrXtV. r. 1. 

Sfipiatty mdonad writ — Mortgage — AUornnm 
Landloni amH«nant. 

Where, bf a mortgage deed tha mortgagor attorned 
tenant to the mortgagee, and the jnortgagee had a 
ftbttBf of r^^ntry on de/ault, and default tvas made. 

Held, that the mortgagor wa* a tenant tvhoae term had 
ixpirtdor hadbeen didj/ deiermiued by notice to quit 
within the meaning of Order Ill.'r. 6 (F) and that 
Iher^ore a writ to recarer ponseiuion of the land 
eould, under the eiretimgtattcea be epeciaUy endorsed. 
Ai^ication on behalf of die plaintifi for leave to 

ugn final judgment under Order XIV. r. 1. 
IIk writ waa endoned as follows : — 

Stetotwnt ol Cklm. 
TiM pWatUr* claim k Uiat he 1> uitlUed to the ponenton 

of all Uwt piBoa of land with th« apparteDomcet thereto [land 

dMcribed] and ha it abe coititlcd to the poaMwioD of all that 



pfeoi of bad with th« appnrtaiBOGca thereto [iand deacribedL 
Oa nth Novembw IMO the defendant, by inatrnmeDt w 
writl^ UBder tha pTDTinoM erf Iba Tniufer of Land Aot, 
tnoHgMpd the aald landt to thaplalntiff and by alaoM U<rf 
the MM inatmrnent the dnfendanl attorned and buame 
teiMfit ol the Bald laoda with the bnlldiun thereon to the 
plafiiUff fcom jaar to year at a vearly rental provided by the 
■aM e l ate a«d pay^ylea* thereby provided, and by the sidd 
dsMa it WM acreed by aad between the pariie* that It ibonld 
be IftwM for tbeplalatiff ataoy time afttrddaoltahoDldhave 
been made In tlte performaDce or obeerrenoe of any of the 
oerrtwati In the Mid iaatonnent oonta-aed or implied and on 



the part of the 

glvtif MT FrertoM notice or making any demand to enter upon 
and take powewlwi of Um nid land and bnildtnsB and to 

detiftmtoatfc-""' :.,_.._.,. .. »" 

behnltwi 



- - in)^led,na0wly, thecovenantoontBlnedinthe 

fadelanMof thoMJa hMtrain«nt to pay to the ^alntiff on 7di 
N«i«Mnbar and 7lh May reapectlvely in each year intareet on 
Hmmi of ftOOO or m much tiiereof aa waa unpaid at the rate 
rfAper oentnm per aannm.anch defatdtbeipg the non-pay- 
ment of £SM tntereot or any part of the mM aom due <m the 
7tb'Vo*emher IWl or at all. Default waa also made in the 
oo<;enanla to pay rent nnder tbe aaid clfime 14 inaamuch as 
no Myuant M rent baa ever been made, and the rant due on 
the 7th Novamber 1891, namdy £966 hai not been paid nor 



On the 4lh March 189:2 the plalatltf by hii agent Joaaph 
Peter Turner entered upon and demanded pnaunhm of the 
said landa and gave to tha defendant nuUcein writing to fortb- 
with quit the aaid laoda wheroby the said tenancy waa deter- 
mined, but the defendant refuaed and atill refuaea to deliver 
up or q ait poaaesaion of the Bald landa and reroainafa) wrongful 
pceit Baton thereof. 

The plaintiff claitns : — Poaaeaaion of the said landa. 

It was objected on behiUf of the defendant that the 
present action waa not the subject of special indorse- 
ment under order III. r. 6 

Mr. Mitchell in support : — Contended that the 
cause of action waa the subject of special Indorsement 
and cited Daubus v. Lavington, 13 Q.B.D., 347 ; 
Mwnford V. Collier, 25 Q.B.D., 279; and Hall v. 
Contort, 18 Q.B.D. 11. 

His Honob said. — I will consider the matter. 

Hia HoKOR on n subsequent day said : — This is an 
application on behalf of the plaintiff under Order 
XIV. r. 1, for leave to sign GniiJ judgnrent. There is 
Bubstantiatiy no defence to the action on Ihe merits, 
and the quMtion turns on the oonstruction of Order 
III, r. 6. It was contended on behalf of the defen- 
dant that this cause of action did not come within the 
words " In actions 'for the recovery of land, with or 
without a claim for rent or mesne profita, by a land- 
lord against a tenant whose term has expired or has 
been duly determinetl by notice to quit." The action 
in thiacBBfl was a claim that the plaintiff was entitled 
to possession nf the land upon the ground that the de- 
fendant had made default under the covenant to pay 
rent. There was the usual clause of attornment. T 
must say that if this matter had been ret integra I 
should have said that this class of action did not couie 
within the words of the rule before mentioned. The 
English case of DaidMz v. Lavington, 13 Q.B.D., 
347, was, however, cited, which was followed by the 
cases of HaU p. Comfort, 18 Q.B.D., 11, and JTum/tW 
V. Collier, 25 Q.B.D., 279, which decide that an action 
of this nature can be subject of special endorsement. 
As I cannot satisfactorily dialinguisli the present case 
of Daubuz n. f^avington, I think the best plan is to 
follow the English decisions, although 1 do not agree 
with them. I shall make no order as to costs ; execu- 
tion to be stayed for three days. 

Solicitors — For plaintiff, Brahe A Gair ; for defen- 
dant. Little. 



SITTINGS IN BANCO. 

(Before Biginbothtun C J., Williams and Hood J. J.) 

Owen v. Kbhdau. akd otbrbs. 

March 14th. 

Public Service — Promotion — Civil Service Act o/'1862. 
No. 160, «. 11.— Public Service Act 1883, No. 773, 
g. 2—P,ihlic Service Act 1890, No. 1133, «. 2. 
The system of promotion provided/or under the Public 
Service Act 1883, applies to all class^ed u^eerit in 
ihe public serviee including offieers elass^ed under 
Act No. 160. 
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Section 2 of t/m Public Servure Act ld83 does tmj/ pre- 
serve a rigltt of prior promution to o£icer» claggified 
under Act JVo. 160, (u against officem elaneified und^- 
the Public Semite Act 1883. 
A tai-itiff clauee in an Act oj Parliament tohich W re- 
pugnant to the body of Uie Act ia void. 
Brown V. The Qiwen, 12 V.L.B. 31)7, dittitiguished. 
{Per Hood J.y-The remit of neciiim 21 of Act, No. 
160, iBoe to tie the Jiaitds ofOie Goternor-in-Council 
and 80 limit tJte c/ioice for promotion in cages of 
vacancieit to l/ie niejiiberii of a particular close, and 
the ubuoit Section 2 oJ the Public Servtce Ad 1883 
does le to tie the hands of tlie Govemor-inCowncil as 
tfiey were tied hejore by limiting him in filling vacan- 
cifs in the fourth clasg to a choice from the members 
of thefifth class who are legally there at the time of 
the promotion. 

Ttiis waa. a rulo niti for nn information in the 
nBrture of a quo warranto obtained by one Theodore 
Uweii calling upon a number of fellow officers in the 
public service- to show cause why thny should not be 
ousted from their respective offices on the grounds that 
such officers were not ai against the relator entitled to 
liold such offices and as n^^inst him retained them im- 
properly. The rule niiri was granted by His Honour 
Mr, Justice a'Beckelt and was made ri'turnnble before 
the Full Court 

The relator is a clerk in the fifth class of the public 
service, and assists the actuary for friendly societies in 
preparing tnbles of rates of contributions. He enter*^ 
the service in 1877 as a junior cleric in the railways, 
and was placed on the staff in .Tuh, 1881. In September 
of that year he wns transferred to tlie statist's office, 
and on the 14ih December, 1881, he nna classified as 
a fifth class officer ,under Act No. 160, the Civil 
Service Act ot 18S2. After the passing of the Public 
Servi*!e Act 1883 he wns on the 1st of January. 1885, 
cluEsified undeV that act as a fifth class officer of the 
clerical division, and has ever since reniained no clnss- 
itied. Since the last- mentioned date a number of 
vacancies have occurred in the fourth class of the 
clerical division, to which various officers, viz., Louis 
R. Berteau (Customs), -lames T. Beicfaer (Customs). 
John Shea (Water Supply), Charles J. Dunne (Public 
Works), William F. G. Irvine (Audit), George H. H. 
Agg (Penal department), floseph Kendall (Poet-office), 
Simon J. Priestley (Customs), and Lnwrenee B. Banna 
(Money Order department), have been appointed, all 
of whom the relator asserts have been wrongfully ap- 
pointed over his head, and contrary lo his rights under 
section 21 of the Civil Service Act 186:1 and section 2 
of the Fud/i'c Sen-ice AeUof 1883 and 1890 respec- 
tively. 

Dr. Madden, moved the rule absolute. 
Mr. Box and Mr. liigqinn shoved cause. 

Cur. ad. vult. 
March 31at 
The CHlEy Jdstice ;— The first only of these 
cases had been ar^u^'d. It was agreed thnt all the 
olher cases involve the same question, and will be 
governed by our decision in the first case. This 'Ja a 
rule nisi ci^ling oo Joseph Kendall to show cauM to 



the Full Court, to which the matter has been re- 
ferred, why an information in the nature of a writ of 
quo icmTUfUo should not be exhibited against him to 
show by what authority he claims to exerciae the office 
of a clerk in the fourth class of the clerical division of 
the public civil service of Victoria. The ground of this 
rule is stated to be that at the tinje Joseph Kendall 
was promoted from the fifth class of the clerical 
division, and took upon himself the office of a clerk- in 
the fourth class, there were also in the fifth class ot 
the cli'rical dimion divers persons wlio had been duly 
classified within the meaning and under the provisious 
of the Act No. 1 60 and of the Act No. 77 A and of the 
Act No. 1,183, of whom the relator, Edgar Theodore 
Owen, was one, and who were therefore entitled to 
have been promotoil to the fourth class of the clerical 
division oftbe public civil servtce of Victorin, under the 
provisions of the Act No. 773 and the Act No. 1,183, 
in priority to the said JoHeph Kendall, who had never 
been classified under the provisions or within the 
meaning of the Act No. 160. This claim of the Dela- 
tor is founded upon section 2 oF the Act No. 773, the 
Public Service Act 1883, as interpreted and applied l^ 
this Giurt in the case of Broum v. The Quten, 1^ 
V.L. R., 397. Section 2 is in the followinfj terms :— 
" From bnd ifter the passing of this Act the Act No. 160, 
bdng BO Act to regnlkte the civil lervice, ihall be and U 
hereby repealed, uve and except M to nil mattere and thiiiga 



done under and to all the privileges and rijihts now exists 
reaftcr accruing of all persona now subject to the proTi- 
of that Act, and all inch penon* sh^ in every other 



respect be subject to the provimons of dils Act In the ■( 
way and to the same extent u if they had been appointed 
after the pswing hereof, sai'e and except as to being rcqnjred 
to pass any examination." 

The claim of the relator expressly sets up a title in 
himself and in all other persons in the 5th class tH the 
clericnl division to the rights of promotion existing 
under both the Acts No. 160 and No. 773 It was 
admitted in argument that the relator's claim amounted 
to this, that he and all other officers in the 6th claps 
of the clerical division, whose rights as classified 
officers under Act No. 160 were preserved by section 
2 of Act No. 7T3, were entitled to be promdted into 
the 4th class in priority to all other officers in t)ie 
5tb class who hnd had no right of promotion under 
the Act No. 160 so preserved to them. The same 
title to promotion, if it exists, would extend to the 
same class of officers throughout the h^her ranks of 
the public service. The claim as it is thus presented 
is, in my opinion, quite unfounded, and a frholly in- 
admissible claim. It might be lera untenable, alihoogh 
I do not think that it would then be a good claJm, if 
it asserted a right on behalf of all officers classified 
under Act No. 160 to be treated as a continuing,' 
separate, and independent branch of the public ser- 
vice, with the professional division and the ordinary 
division with its five classes preserved for tbeir sepa- 
rate benefit, and having the right to be promoted 
in such divisions and classes by a different authority 
and on difTerent grounds from all other officen in the 
Public Service coming within the Act No. 773, but 
without any rights under Act No. 160. Such a claim 
could not be held, in my opinion, t!o be ooonstent with 
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■the general scope and with tntaiy of the express pro- 
viaioua of the Act N(k 773, but it would not lie self- 
-coDtnidiclor; as the relator's claim, in the form in 
■which he now puts it, appears to me to be. For be 
cUims at once the right to be classified with all other 
officers of the Public Service under the Act No, 77;1, 
and to have the riitbts of piomotion iu:cruE]ig Vi him 
under that classification, while at the same time he 
insists that he and others possessing similar preserved 
rights should be prumoled by an authority acting 
under ditfereut conditions {i.e., the Governor-in- Council 
slone^ and not the Governor- in -Council acting on the 
reoonuneDdation of the Public Service Board) and 
n^n A different ground (i.e., desert, to be judged of 
by the Govemor-in-Council, and not seniority and 
merit combined) from those by which tlie promotion 
of fellonr officers in tbe same division and class itre to 
be determined. The right claimed by the relator, 
therefore, is not only opposed to the rights of other 
officers in tbe same clsss granted by the Legislature to 
all offioers alike, but it is inconsistent with the right 
be claims for himself, for there is no power to promote 
an officer to a higher class in the clericiil iliviston, ex- 
cept in the mode snd upon the terms provided by the 
Apt No. 773, and these the relator refuses to accept. 
As the relator has not presented his claim under the 
Aoti No. 1610, standing alone and apart from tbe Act 
No. 773, I have not thought it necessary to consider 
irhjSther his .claim is one that could be supported as a 
:l^al right nnder the lirst-nientioned Act alone, and I 
.express no opinion as to whether, if that Act 
plona were still in force, an objeGtion by thi 
officers in any class of the ordinary division ti 
.the prnmotton in priority to them of any officers 
classified in tbe same division and class who 
bad been admitted under a different examination 
or without examination, could be sustained. The 
.system of dassifjcation of tbe civil service under Act No. 
160, and of the public service under Act No. 778, though 
tJtey have some features in common, nre entirely dis- 
.tinct snd independent systems. The later act was 
designed to include departments of the public service 
Dot provided for by the earlier act. A nmch larger 
number of persons employed in the public service %k 
olas»fied under it than were included in the classifi- 
cation under tbe first act. The rules for the appoint- 
ment and promotion of officers and the regulation- of 
.tbe service under Act 773 are in many rf-s])ects 
different. It is impossible, therefore, in cases where 
oompeting claims of officers, all of whom are under 
the new system, hsve to be considered and determined 
to apply to a portion of those oFlicere the rules which 
govern the rights of that portion under the old system. 
I think that it was the clear intention of the Legisla- 
ture that tbe system of promotion under Act 773 is to 
apply to all classified officers in the public service, in- 
cfoding the relator, and thc»e who hold a similar posi- 
tioft under the Act No. 160, in accordance with the 
•rales of' promotion laid down by the Act No. 773. 
UtisdeterBttnes, ii) my opinion, the question we are 
.now^ considering, and shows that the right of prior 
promotion claimed by the relator is not one of tbe 



rights preserved by section 2 of Act No. 773. A 
snving clause in an act of Parliament which is repog- 
uant to tbe body of the act is void— Per Lord Coke 
in the case of Alton Woods, 1 co. rep., 40 D./fited and 
followed in the Corp<rration of Yarntoiith v. Simmon*, 
10 ch. div. 518, where Kry J., on page 527, observes : 
— " I think that when the Legislature clearly and 
distinctly authorises the doing of a thing which is 
physically inconsistent with the continuance of an 
existing right, the right is gone because the thing can- 
not be done without abrogating the right." It has 
been contended that this question has been already 
decided in effect by this Coui-t in Bruvm v. The Queen 
12 V,L.R. 397. If that beso we could not, in accord- 
ance with our practice, go behind and review that 
decision iu the Full Court constituted as this Court is 
now constituted. I was a member of the Full Court 
which decided that case, I dissented from the Judg- 
ment of the Court, but I am, of course, bound by it, 
although I aui not lK>und by all the reasons assignpd 
for, but not essential to, the decision. The single 
point determined in Brown v. The Queen, 1 2 V.L. U., 
^97, was that officers of the public service ap- 
pointed under Act No. 160 are not affected by 
section 76 of the Pvilic Sermce Act 1883, which gives 
power to the Public Service Board, with the con- 
sent of the Qovemor-in -Council, to reduce the number 
of officers in any department or lo dispense with the . 
services of any officers, and that the modes and causes 
for dispensing with the services of such officers are 
still governed by section 27 of the Act No. 160, which 
reserves power to the Govemor-in-Council to dispense 
with the aerrices of any offioers for either oE the reasons 
therein stated. There is a marked dilTerence between 
tbe right clumed and allowed by the Court in that 
cose and the right claimed in the present cnse. The 
right allowed by the Court in Brmvn v. The Qiieen, 12 
V.L.S., 397, only affected tbe class of officers to whom 
tbe right was held to belong. The allowance of that 
right did not interfi're with tbe rights of other officers 
who were classified for the first time under the Public 
Service Act 18S3. But tbe right now claimed by the 
relator, if it should bo allowed, would postpone and 
thereby affect very injuriously the rights of promotion 
of officers outside the protected class, and it would thus 
clearly contravene the rules of promotion which the 
Le^slature intended to apply to all officers alike who 
should be classified under the later itct, [ am of opinion 
for these reasons, that the rule iu each of these cases, 
should be discharg(>d, and with costs. 

Mb. Jcsticb Hood said, — The relator in these cases 
alleges that be had certain rights of promotion under 
Act No. 160, which were preserved to him by section 
2 of Act No. 773, and that these rights have been in- 
fringed. It is necessary, therefore, to understand 
clearly what those rights really were. By section 21 
of Act No. 160 it was provided that — 

" When In the ordinary division any iiacaucy oocucs in amy 
pi^rior claaa, if it be expedUnt U> fill up such vooancy, the 
QoveruoT' m-Conncil, except aa hereinafter pro vidad, Bh&l) pro- 
mote from the close next bulow that in which tbe vacaiicy has 
occurred, BUch ofGuer as ha aholl Judge the most deserving ot 
such promotion." *-' 
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That ia the ri^t which that statute gave to oRioers 
with regard to promotion. Vacaiiciea in a cIosei (witli 
certain exceptionB not here material) are to be titled 
from the class next below it — that is to say, the officers 
in the 5th class hare the first claim to promotion to 
the 4th, and so on in each class. There is to be no 
skipping of any claw in favor of the members of a class 
below it. The real btention of the L^islaturs is plain. 
It was to ensure to the public service a regulareystem 
of gradation, so that (unless in certain exceptional cii^ 
cnmstances) no member of thiit service could find that 
his classified junior was promoted over his bead. Sach 
<»vil servant was in respect to promotion to be brought 
into competition with the members of his class only. 
If this be all the relator's righta they have been 
preserved to him by section 2 of No. 773, but on 
the facts of these oases they have not been infringed 
He, bowuver, contends that his rights are hr more 
extensive. He says that his right is not only that 
competition should be limited to members of his own 
class, but that such competition most be confined to 
those members of his class who have entered it in the 
sune way as he did, viz., by examination. I cannot 
find in the statute any tPM» of such an extended 
right. It is true that Act No. 160 provided 
for examinationu ss a trat fur entranoe to the civil 
seryice, but I do not see that this has anything to do 
with the right of promotion in section 21. It the 
relator's contention were correct it would follow that 
the stsndard of the entrance examinations could not 
be altered without infringing the rights of every 
member of the whole civil service. This view would 
also lead to the conclusion that section 2 uf No. 773, 
which purports merely to save existing rights, did 
really create them. For under No. 1(>0, ernn on the 
relator's view, there would be new men entering the 
service continually by examination who wuuld be in 
competition with him. But as now no more can enter 
in that way he would be free from competition, except 
from those who were in the service when No. 773 
passed. In course of time, then, as those men 
moved on by promotion or death, his chanctt of pro- 
motion increanes until, if he survives, his right be- 
comes an absolute one. In point of fact it waa boldly 
put in argument that the effect of section 2 of No. 
773 waa to create a close corporation consisting of the 
then members of the various classes ; that those 
members constituted in each class a body having pre- 
ferent rights to promotion against all new-cnraers ; and 
that until every member of such class had been pro- 
moted no new appointuienta could lie made in any 
higher class. I cannot believe that such a state of 
things waa ever intended, and it is not in my opinion 
anywhere expressed. The result of section 21 of No. 
IffO was to tie the hands of the Qovemor in Council, 
and so limit the choice for promotion in cases of 
vacancies to the members of a particular class. While 
the section does this much, it does nut confer any 
right upon the members of any class to complnin 
when the Legislature sees fit to alter the mode of 
admission to that class. The saving clause in No. 
773 at the utmmt can only tie the hands of the 



Govemor-in-Counoil aa they were tied bcJora, bf 
limiting him in filling vacancies in the 4tti claw to ft 
a choice from the members of the 6th claoa wbo m« 
legally there at the time of the promotion, and as that 
ia what haa been done in these cases the relator mwk . 
fail. It must not be supposed that I do not asaeat to 
the vicwB expreaaed by his Honour the Chief Joatioe, 
hut I have preferred to base my judgment on the 
ground which impresses me most. , 

Solicitor for the relator, F. J. S. Stefth^n ; solicitor 
for the rrapondent, Ouinnt**. 



(Before Higinbotham, C.J„ Williams and Hoo<t, J.J.) 



Ddxtom v. DdMToa. 

March 17^ 

Agrtememi — C&nsideralion. 

(Per Higiitbotham, G.J., and WiiUanu, J. ; Hood, J., 
di»tenti»nte) — An undertaking by a divoreed wf/^ to 
" conduct hertelf with aobrietjf and m « raaptetabU, 
orderly, and virttiout manner," M a tuficiinU eon- 
gideraiion to support a pfomite by her late kutbttmd 
to pay }ier a certain turn of money p«r month wkiU 
she shall so eandtict herself. 
{Per Hood, J., ditseniitnte) : Such an agreement it 

void for uncorfatfUy. 
{Per Higinbotham, C.J. :) A promiu not to do or to Jo 
something which the promitor may UluoJ*dly and 
toitliout uirong to the promisee do or tAstain Jrom 
doing is a good connderaUon to suf>port a promie* by 
tiie protniiee. 

This waa a apeciat case stated by a judge of Ooontj 
Courts. John Donton, the defeooatit, entered into an 
agreement with Louisa Uunton, the plaintiff, hia di- 
vorced wife, that he would pay her £6 a Dionth so 
long as she conducted herwlf with aobiiety and in a 
respectable, orderly and virtuous maaoer. The delua- 
daiit neglected to pay the amount stipulated, and the 
plaintiff brought an action against him in the County 
Court to recover the sum of X6. The learned judge 
who tried the action reserved for the opinioa of the 
Full Couit the question whether the agremneot was 
binding or a nudum pactum for want of consideration. 
Mr. Skinner for the plaintiff. — The agreement is 
not a vudum paetvm The consideration ia an im- 
plied promiae by the plaintiff that she will ooifd|ict 
herself with anbriety, and in a respectable, ordtrl]', 
and virtnons manner. There ia no compnlaion on bw 
to do so. The benefit to the defendant ia (he 
absence of annoyance and disgrace that woi)ld at^aek 
to bim and hia children if the plaintiff miabehavad 
herself. The previoua relationship of the parcies is 
sufficient consideration for the promise. Othmm v. 
Dickie, S U. & S. 463. 

Mr. CuiMM for the defendant. — Then ia no oon- 
sideration for the agreentent All that tbt 
pramiaea to do she is already legal); bovad fa 
xucli a promiae doea not oonstitnta a goad tmmditttm- 
tion. Jamiesonv. Xenwiei, 17 T.L.R^ li7 i.W^idtt 
V. Bluett, 23 UJ., Ex. S6. ^ , 
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Cur. ad. vuU. 
Alafch Slst. 
Mr. Justice Hood, diaaentietUe — Louisa Dunton 
snednTohii Uunton in the CouDty Court to recover the 
auiD of L6 M the aiDouiit agreed to be paid by the 
defendant under a written agreement, for the main- 
tenance of the plaintifl. At the trial a qucaLion waa 
raised aa to whether the alleged agreement was bind- 
ing upon the defendant, and that question wax reserved 
for the opinion of this Oonrt. The document is I'tilled a 
memorandum of agreement and apparently was signed 
by both pdrtiee. Tt recites thai they had been 
married, but that the marriage bad been dissolved on 
the petition of the husband, and it then proceeds as 
follows :— 

" And whereu, DotwithBtanding the uid diwolution, the 
■aid John Dunton 'u desiroiis of making prov^ioii for the Hiid 
Luuisa Dunton no long an she the BaJd LonUa L)uiiton shall 
runduct lieraelf with aobriet;, and in a reapeclablo, orderly, 
and virtuous manner. Now, this agreement witnewetb that 
in oonaideration of the preraiBes the Hiid John Dunton asreea 
to pay the said Louisa Uunton the sum of £6 per month. 
It then contains a proviso that in the event of Louisa 
Duntun committing any act whereby she or the said 
John Dnnton maybe subjected to hate, contempt or 
ridicule, or if she shall not conduct her.?elf with 
sobriety, and in a respectable, orderly, and virtuous 
manner, and with all respect to the said John Dunton 
then he may put an end to the agreement. The 
motive of the defendant in signing this document is 
clear. He desired to provide for the woman who hud 
been his wife, and who was the mother of his children 
in Bach a way as to induce her not to disgrace herself, 
him, or them. But the question we have to decide is 
whether this ilocument constitutes a valid agreement, 
and we have nothing to do with the motives of the 
parties except so far as they are expressed in a bind- 
ing legal document. A man's motives cannot form 
any consideration for a contract. If this document is 
to be held binding upon the defendant it must be 
because' there is some legal consideration moving from 
the plaintifl upon which the defendant's promise is 
fonnded. In my opinion the «nly consideration ex- 
pressed on the face of the document is the defendant's 
desire to make provision for the pliiintilT, and that 
clearly would not be sutBcient. It was, howoTer, 
contended that the real consideration is an im- 
plied promise b; her that she will conduct her- 
self with sobriety and in a respect a hie ordeily 
and virtuous manner, and that the benefit to 
the defendant would lie in the prevention of the 
annoyance and disgrace that might he cnused to him 
and his children in the event of the plaiiititl' mis- 
behaving herself. I cannot imply such a promise 
from the document, but even if it were expressed 
■ therein it would not, in ray opinion, constitute » con- 
sideration for the defendant's agreement. A promise. 
Ml order to be a good consideration, must be such as 
may be enforced. It must therefore be not only law- 
ful and in itself possible, but it must also be reiison- 
ably definite. Now, a promise by a woman that she 
will conduct herself with sobriety and in n respectable, 
orderly, and virtuous manner, seems to me to be about 



as vague a promise as can well be imagined. What 
are the acts which she is to do or to refrain from 
doing 1 What is the meaning to be attached to th^ 
words if looked at in the light of a definite promise f 
A promise by a woman that she will conduct herself 
with sobriety may mean that she will not drink in- 
toxicating liquor at all, or that she will not get drank ; 
or it may mean that she may do either or both so 
long as she doe.t not do so in public. So with con- 
ducting herself in a virtuous manner. Is that in public 
or in privatw, and does it include anything short of 
unchnstity? As to i-espectability and order, they are 
words of aacli varying meaning that I cannot under- 
stand any agreement about them. All this makes me 
unable to sen any promise whatever made by the 
plaintiff in this document, and in any event forces me 
to the conclusion that such a promise is too unoert«in 
to form the consideration for any legal agreement. A 
contract founded upon such an illusory consideration 
appears to me tn be as invalid as a promise by a father 
made in consideration that his son woiUd not bore him 
( Wf.ite u. Blmtt 23 L.J., Ex. at p. 37 per Parke B), 
iind it is not nearly so certain as an agreement by a 
married womnn that she would attend u[>on her aged 
fatlier and mother as long as they lived, and provide 
them with necessary services, and in consideration 
thereof her father should, when requested, transfer to 
her his interest in certain land, an agreement which 
the late Mr. Justice Molesworth considered void for 
andertaXnty {Shieh V. Drxjgdale, G V.L.R. Eq.. 126). 
It must be remembered that we have not here to con- 
sider a case of a plaintifT being induced to niter Tier 
position bv reason of s promise made by the defendant. 
The plaintiff does not allege that she did or refmined 
from doing iiiiything depending upon the defendant's 
promise. If she had slated that she did not get drunk 
as she otherwise would have done, or that she remained 
chaste or orderly or respectable solely io consequence 
of the defendant's promise, and relying thereon, die 
might perhaps have brou^t herself under a diflereat 
rule, but the very suggestion of such a statement shows 
to my mind the impossibility of its over forming the 
consideration for the contract upon which alone she 
sues. For these reasons I find myself unable to con- 
cur in the judgment of the Court. 

TuE Chief Justior :— This isn special coSe by the 
learned judge of the County Court at Melbourne under 
section 135 of the County Court Act 1890. Theques- 
tion reserved for the opinion of this Court is whether 
the agreement (B^hibit A) in the action is binding, or 
is nitd'iin pactum for want of consideration. The 
agreement is in the following terras : — 

" Memorandiun of agreement made and entered into tbis 
thirtieth day of Auguat, 1890, betwern John Dunton. of Garl- 
tr'ii, in the colony of Victoria, contractor, and Louisa Dun- 
ton, of tite saiie place, formerly the wife of the said John 
Dunton. Whereas the marriage hod and Bolemnised betwaan 
tlie said John Dunton and Louisa Dunton was on the 12th day 
of >:urcli. IMK), disaolved by the F^upreme Court of the Colonv 
of Victoria, upon the i>etitioD of tlie said Jolm Dunton, and 
whercim nofwitlistanding the said tjiuaohition the said John 
Uunton is desiruus of m^ing provision for the said Louua 
Dunton so long na she the said Louisa Dunton ihall conduct 
herself with sobriety, and in a respectable, orderly, and virtu- 
ous manner — Now Uiis agreement witnBBseth that in consider- 
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ktioD ot the premisBi the said John Dunton hereby agreeti to 

Ky the said Louiu Dunton the sum of six pounds per munth 
im the fint day of September, 1890, slie thereout niaintAiii- 
iag and clothing heraeU ; suoh sum to be payable on the fint 
day of every month during the continuance of this ajjreemeiit, 
the fint of such pay ni tuts to be made on the first day of Si'p- 
tember, 189a Frovidio; always that in tlie event of the said 
Looiia Danton at any time ooramitting any act whereby «he 
or the laid John Dunton may become mbjected Co peraonal 
bate, oontampt, or ridiuule, or if the sold Louisa Dunton shall 
not conduct hertelf with sobriety and in a reBpectable. orderly, 
and viTtoooa manner, ami with all due respect to the said 
John Dunton, then the said John Dunton may at his option 
Imma4tatriy oeaae tJie payment of the above-mentioned sum 
uid pat kD end to this agreement." 

I ttm (^ opinion th&t this agreement is binding, and that 
it ii not nudum paelvm, nr void for want -of considern- 
tion. It has been contended for the defendant that tli4- 
written agreement discloBea do conaideration for the de- 
fendant's promise to pay the plaintiff£6 per month, that 
this promise therefore was a pni-ely voluiifjiry one, and 
performance of it ^cannot be enforced by action. The 
agreement was signed by the plaintiff. The terms of 
it clearly imply, in my opinion, a promise on her part 
that she will conduct herself with sobriety, and in a 
re^jtectable, orderly, and virtuous manner. Itut it 
was said that this was only a promise to do that which 
the plaintiff was already bound to do, and that such a 
promise does not constitute a good consideration. It 
is true that if a person promises not to do something 
which he oannot lawfully do, and which, if done, would 
be either a legal wrong to the promisee, or an act 
forbidden by law, such promise in no consideration for 
the promise of the other party to the alleged contract 
founded on mutual promises. The cose niJaminaon v. 
Semoiei, 17 V.L.R. 124, and the authnrities them cited 
-snpport that rule. But they also show that a promise 
not to do or to do something which the promisor may 
lawfully and without wrong to the promisee do or 
abstain from doing, is a good consideration, tn the 
present case the plaintiff was released by the decree 
for the dissolution of marriage from her conjugnl obli- 
gations to the defendant lo conduct herself with 
sobriety, and in a respectable, orderly, and vir- 
tuouB manner ; and conduct of an opposite char- 
acter would not necessarily involve a breach 
on her part of any human law other than the 
law ol marriage, which had ceased to bind her. 
She was l^ally at liberty, so far as the defendsnt was 
. concerned, to conduct herself in these respects as she 
might think fit, and her promise to surrender her 
liberty and to conduct herself in the manner desired 
by the defendant constituted, in my opinion, a good 
Gonsideration for his promise to pay her the stipulated 
amount. I am of opinion, for this reason, that there 
was a good legal con Fiiderft tion to support this agree- 
ment, and I answer the question accordingly. The 
proper order as to costs of the hearing of this case 
will be that they abide the event of the action. 

Mr. -fustice Williams said, — In my opinion there is 
a conaideration tor the agroonient upon which the 
plaintifi sues, and it is binding upon the defendant as 
long as the plaintiff ol«erves her undertaking, neces- 
sarily Implied in the agreement, that she will conduct 
heraeU with sobriety and in a respectable orderly, and 



virtuous manner. The pinintiff signs this ^pvement 
id she is bound by it, and the penalty upon her, if 
•3 fails to observe her undertaking, is that imme- 
diately slie does fo fail all benefit to her under the 
agreement ceases. The defendant's promise to pay 
her the £5 per month is ststed in the agreement 
itself to be made "in consideration of the premises," 
and one of those premises is the plaiotifTs undertaking 
to cou<luct herself with sobriety, and in a respectable, 
orderly, and virtuous manner. Then, it is said, this 
undertaking of hers is nothing, as it only amounts to 
indertaking by her to do tliat which she was under 
a legal obligation tn do. From this proposition I dis- 
sent She wns under no l^sl obligation to the 
defendant or to anyone not to get drunk in her own 
any friend's house. She was under no l^al obli- 
ition to the defendant or to anyone not to consort 
ith persons, male or female, of bad moral character. 
She was under no le^al obligation to the defendant or 
to anyone not to allow a paramour to have sexual con- 
nection witii her. She was entitled in them and other 
respects to pursue her own course of conduct. Now, 
turning to the facts aa gathered from the agreetuent 
and the evidence, it appears that the defendant had 
<ibtained n divorce from the ptsintifi) and that the 
issue of their marriage had been five young children, 
nil living at the time the agreement was made. It is 
true, and it is most im)>ortant to bear in mind, that 
with the dissolution of the mnrriage her conjugal oWi- 
gfttions to the defendant ceased. It was periinpa by 
ren-ion of this consetjuenoe that the defendant entered 
into this igreement with the plaintiff, and procured 
her to enter into it with him. It may have been, and 
probably was, of some moment to the defendant to 
hold out a substantial inducement to the plaintiff to 
agree to conduct herself and to conduct herself in 
the manner stipulated by him sell. She had 
been his wife, she was so no longer, but Bhe 
still remained the mother of five young 
children. Remaining undtr no conjugal obligationa 
to him, he probably deemed it advantageous and de- 
sirable that she who reniained the mother of biit 
children should conduct herself in such a way as not 
to bring discredit upon her offspring. In effect he 
says to hev, " If you, who now owe me no duty aa a 
wife, will agree to my stipulation I will, so long aa yon 
observe that stipulation, pay you £6 per month.' 
Thereupon she signifies her agreement and her aaaent 
to observe that stipulation by signing the agreeneet. 
The case of White v. BhieU, 23 L. J. Exoh., p. 36, la 
in my opinion, not an authority against the view I 
have taken. In that case Pollock, C. B., came to the 
conclusion that the agreement set up by the son was 
n\idHm jtaeium, and so no answer to the father's cause 
of action, upon the express ground that the son Itad 
qo right to complain of the father's distribution of {he 
property, for the father might inake wliat diatribntinn 
of hi? property lie liKed, and the son's ahtiaining from 
doinji what he had no right to do could be no conaide- 
ration. Mv nnswer to the question stated is that 
there is sufficient consideration to support the agree. 
ment sued on. 
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SolicitoTB for ttie plaintiff Z.yon« atut Ttimnr. 
Solicitors for tlie defendant ConnnUy and TatcMJ. 

(Before Higinbotham C. J^ WilHaras and Hood J. J.) 

NixoM V. Ah Fook. 

March 22 & 23. 

Service of gtimmom — Juatieet Act 1890, s. 23, (1). 
{Per JUgitibotliam C. J. and Hood J. Williamg J. 
dutimtienie). The wordi "hia plate ofbvnneaa " in 
MctuAi 33 (1) oftJu! Jutlieea Act 1K9U, ar« mil liviited 
to eaeea wkeie the defendant is t/ie matter or one of 
the nuuten qftlie buaineaa but extend lo cases where 
the defeitdant is merely employed as a servant or 
officer. 
(Per WiUiama J. dissentienie) " His place of buginesa' 
in uetion 23 (1) of the Justices Act 1890, viean the 
place of business of the defendant, the place where he 
carries on bu»iness and of wAteA he has the control. 
This WAS an order to review sn order of the Justices 
at Melboame convicting ttie defendant All Fook on an 
information ohai^ng him with selling to one James 
Cook, a lottery ticket. The defendant did not appear 
and proof was given that a true copy of the summons 
had been left for the defendant with a person apparent- 
ly of the age of 16 and upwards at 64 Little Bnurke 
Street, Uelboame, where the defendant has been 
won employed in the business of selling lottery ticketa. 
An order nisi to review the decision of the justices 
was obtained on the ground that there was no evidence 
before the justices that the summona had been delivered 
to some person apparently of the age of 16 at the 
defendant's last or most usual place of abode or business. 
Mr. Forkmge moved the rule absolute on behalf of 
the defendant below. 

Itr. C. A. Smyth shewed cause on behalf of the 
oomplainnnt below. The rule was obtained on the 
ground that there was no evidence before the justices 
that the summons had been delivered to some person 
t^tparently of the age of sixteen years or upwards at the 
. defendant's last or most usual place of abode or business. 
The mode of service is set out in section 23 (1) of the 
Jiutites Act 1890, and the same section provides that 
proof of service may be in one of two ways either by 
the affidavit of t^e person who served the summons or 
by the orally given evidence of such person. Both 
these methods were carried out in this case. Evidence 
was given that the summons was served at the defend- 
ants plaoe of bosineBB. It is purely a question for the 
justices' what ii a persons last or most usual place of 
businees, Exp. HcEvoy, ti V.L.R. (L), 424, 426. 

Mr, Forlonge. — There is a special method of service 
pr«Bohbed by the Act and that special method must be 
followed and there must be evidence before thejustices 
that that special method has been followed. Where a 

- complainant undertakes to prove service by alGdavit 
he cannot turn round and usp the other method. The 
methods are distinctive not cumulative. Ray v. Justicen 

- ^iW6(Mmw, 17,V.L.R. 186. The service woa defective 
in that it woB DOt served at Uie defendant's place of 



business. His place of business is his own place of 
business, not hia master's place of business. All that 
WHS proved was that the defendant was aeen at some 
house selling lottery tickets. I say his place of business 
is the place where he carries on his business, his own 
business, a businees of which he is the master. [Hood 
J. : Where would you serve a clerkinabank:acoording 
to your contention service at the bank would not be 
sufficient.] A bank clerk has no place of business 
within the meaning of this Act. It is difficult to 6nd 
authorities because the words " place of business do 
not occur in the Englbh Act." In the County Court 
Rules, rule 13, Victorian Statutes, Vol. I., p. 892, the 
County Court judges have laid it down that "place of 
business shall not be deemed to be place of business 
of a defendant unless he shall be the master or one of 
the masters thereof. There is a case of BlaeJnoeU v. 
England, 8 El. & Bl., 541, where the words "place of 
business" are dealt with. The object of the Justices Act 
is to lay down aome rule hy which process may he fairly 
concluded to reach the defendant. [Williams, J. : It 
seems to me that we ought to limit this meaning as far 
as possible.] The Justices Act deals with criminal 
offences and should therefore be strictly construed. 
[Hood, J. ; What do you say is the meaning of hia 
place of above 7 Must he have any property in ittl 
It means hia residence, where he eats, sleeps, and 
drinks. It is not necessary that ha should be the 
owner of it. [Hood, J. I cannot see why the word 
"his" with reference to the word " above" should be 
construed differently to the same word with reference 
to the word " business. "[ The reason for such a dis- 
tinction is I submit this. A person's place of abode is 
where he lives and would probably be known, so that 
asummons left there for him would probably reach him. 
But suppose he is employed in a lai^ factory, many of 
theemployesareperfectstrangerstooneanother. [Hood 
J. : In BJaektoeUv. England, 6 El. & Bl. 541,^nd also 
in Attenborough v. Thompson, 2 H. & N. 559, it was 
conceded all round that " his place of business" waa 
where the person was a clerk.] If " business" is to in- 
clude " employment" there is no proof that any business 
was being carried on by tlie defendant at this place. 

Cur. ad. vult. 

('uunsel subsequently banded np to the Court 
Buckley v. Bonn, 5 Ex. K. 43 ; SoMgHer v. Say, 
5 Ex. R. 386 ; Graham v. Lewis, 22 Q.B.D. 1. 

March 31st 

Hr. Justice Williams, dissentiente — What becomes 
of this particular esse is comparatively immaterial, 
but it must be a matter of the greatest moment what 
construction we place upon subsection 1 of section 23 
of the Justices Act 1890. Audi alteram partem is the 
comer stone of the administration of justice, and, for 
the purpose of the due observance of this mandate, 
proceedings have from time to time been prescribed as 
the means of enabling the person complained against, 
be it criminally or civilly, to be heard, or to have the 
opportunity of being heard, if he so pteasee. Not to 
go too fai- back into past legislation, I may begin with 
the proceeding of personal service; At one time every 
summons, whether for a criminal or a penal offence or 
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for a civil proceeding, was required to be , 
served upon the dofeodant. Then, in consequence i>f 
defendants in some cases keeping out of the way and 
taking other means to evade service, apon proof tliat 
such was the case power was given to effect substi- 
tuted service for personal service, but in such a mode 
as to render it highly probable that the process so 
served would come to the defendant's knowledge. 
Then from time to time by various provisions intro- 
duced into various acts modes uf substituted service 
have been provided, rendering it less probable tliat 
knowledge of the process would be brought home to 
the defendant ; and, finally, we have reached a stnge 
at wbicb the Inw instead of providing with reasonable 
certainty that a defendant shall have the opportunity 
of being heard makes it highly probable tliac in many 
cases there may be an odjuc'icatiou of a ciiminal, penal 
or civil nature agninst a defendant behind bis back, 
and without his having ever heard or known of the 
institution of proceedings against him. The 23rd sec- 
tion of the Juitiees Act 1890, Bubeection 1, the sub- 
section which the Court have in the present case to 
consider and to put an interpretation upon, is an apt 
illustration of what I mean. That section prescribes 
how a summons to answer an information or com- 
plaint (a criminal as well as a civil proceeding) may 
be served, and one of the modes is this, " by lesving 
the same with some person (other than the defendant) 
apparently of the age of 16 years or upwards for the 
defendant at his last or most usual place of abode or 
business." This mode is prescribed by the subsection 
as a mode for original serrici!, the same section pro- 
ceeding to state that if this mode of oi'iginnl service 
cannot be effected a justice may order substituted ser- 
vice to be eftected by advertisement or otherwise. 
Ifow, construing the words " at his last or moat usual 
place of business " in the manner in which I under- 
stand the majority of the Court to construe it, namely, 
as the place where the defendsnt is, or has been, last 
employed, the reasonable certainty of the issuing of 
the process coming to the defendant's knowledge is 
secured in the following way ; — If an information be 
laid against A, who is a hand (subordinate or superior) 
in a large foundry or manufactory, good original ser- 
vice of a summons to answer that information may be 
effected by leaving a copy of the summons with any 
boy appsrently of the age of 16 years (not necessarily 
either an inmate or apparent inmate, or a fallow em- 
ploye' of apparent fellow employ^) who may happen to 
be at such foundry or manufactory at the time. The 
book-keeper in a large firm, the overseer of a ^tory, 
the most subordinate hand in a Fonndry, may in this 
way be considered to have had good original service 
effected upon them. This must be the effect of hold- 
ing "his last or most usual place of business" to 
mean the place where the defendant has last been, or 
is, employed, and. if this be law, then the observance 
of the mandate audi alteram partem tends to become 
little bett«r than a farce. For the reasons I have 
stated, I am not disposed to whittle away any further 
than I am forced by authoiity to do, the just and 
equitable rale that a defendant who is being prosecuted 



led should have the fact that he Is being so prose- 
d or sued brought to his knowledge with reasra- 
certainty. I am glad, therefore, to find that to 
construe the words " his last or most usual place of 
business " as moaning the place where he has been 
or is employed, is opposed to authority, and this 
gs me to a consideration of the authorities upon 
question. In Buokleg v. Harm, 5 Ex., p. 43 
(which was not a cnse of service), the question arose 
what was the meaning in an act of Parliament of the 
words, " provided the defendant shall carry on his 
business within the city of Ijondon," and it was held 
that a clerk in the Admiralty, employed oa such in 
the city, did not carry on business there so bb to come 
within the proviso. In Sanggter v. Thay, 5 Ex., p. 
386 (not a case of service), the snme question arose 
under the same words in another act, and it was held 
that a clerk to the Privy Council was not a person 
who could be said to " carry on his business " within 
the meaning of the act, and that those words meuit 
something more than " employment " It is said that 
thest' two authoritiwj have been overruled by the later 
case oi exparU) Breuillin re liomie, 16- Ch. Uiv,, p. 
484, but this is not so, for they we*e never brought 
to the attention of the Court, and if exparte Brtuill 
is to be considered as overruling the two cases in 5 
Exch., much more clearly may it be considered to have 
been in turn overruled, and the two cases in 5, Kxch. 
rehabilitated, hy the late decision of Grakamv. Lewis, 
20 Q.B.D., p. 780, affirmed on appeal in 22 Q.B.D., 
p. 1. In exparte Breuilt the worfs of the rule were 
" carry on business," and in the course of the argu- 
ment. Lush L.J., at p. 485, makes the observation, 
" The rule does not say /lis business." That again 
was not a case of sen'ice, and it is needless to observe 
that the construction of these and similar words may 
well be stricter whem we consider that the object and 
intention of statutory provisions as to " service " is 
presumably to affect the defendant with notice or 
knowledge of the process as Lush, L.J., in the case 
of exparle Breuill says, " The words in question 
are susceptible of a wider or narrower interpretation, 
and in order to interpret them wo must have regard 
to the object and intent oi the rule." In Lewii ▼. 
Grahatii, 20 Q.B.D., p. 780, the same question arose 
as to whether a clerk employed by a solicitor at offices 
in the city of London " earned on business" there, so 
as to fall within the words " cany on businees" in an 
act of Parliament, and it was held that he did not 
" carry on business'' in the city of London. Lord 
Coleridge, in delivering judgment in that case, says, 
" If the question in this case were ret integra I should 
say that it is only where a person is employed in 
business of his own, carrying on .business in tiia 
ordinary sense of the words, that the Court has juria 
diction. In a certain sense the defendant was carry 
ing on business, because he was employed in the city, 
but that is not a fair interpretation of the words ; the 
business must be aoaie business in which he has con- 
trol, or acts as one of the partner* engaged in carrying 
it on. That would be my opinion if the matter were 
new, but it is not new." Lord Colmti^ tJien giros 
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■■ bbreMon for ibia «tatf«wnt the two dMnsioos in 6 
flxoh., oitea thant with ^pioval, recoguiaes them a^ 
^athivitiaa, wxl mftkM the ugnifiDRnt oWrvation that 
neither of thoM chm was prMent to the miad of the 
Ocmrt in export* BrtuiU, in 16 Ch. Div., siid Mr. 
jiutiob Mattben followa Lord Coleridge iu verj mnch 
tkm «HM ftntiik Thii cmb erf Zaitm v, Graham thea 
ircnt to thtt OMrt o< AfHiMl, 22 0.6. D., p. 1, which 
^firmed As dcowion of Lord ColeHdge And Mr. Jiis- 
tioe H«tthewa; Pry, LJ., at p. 6, observing:—"! 
think that the expreoaioa ' oarry on buainesit' is not 
Ofdinarily «wd in tne wnw of a person doing business 
macelj. I thmk that the expression has a narrower 
meuting thanihat of doing boMnesa or liaviog business 
to do. In mf (^nkm, it imports that a person has 
coutrol or dii«otion with respsot to a. businean, and 
abo tliat it b a bnsineM carried on for some pecuniary 
gain., I( that be so, it is evident that this solicitor's 
olerk does not oarry on business ;" and Lopes, L.J., in 
his jndgmetit, oites the two cases in 5, Exeb. with 
approral Mow, the wordt oi the section we are con- 
ndering, wbon expanded, read " at the last or most 
nsiul place uf abode ot the defendant, or at the last 
or QMMt nsnal pUoe of bosineas of the d^endant," and 
it sinular wortb in acts providing for matters trivial 
in c<»np»rLaon with the matter provided for in section 
23 of the JuHieet Act 1890 are to be given the nar- 
rowest Gonstraotion (thongh o^Mble oF a wider) stated 
In the aathorities which I have cited, & fortiori should 
the narrower constmction be placed upon these words 
in a potion which is prescribing the means by whidi a 
defendant may be presnmed to be affeuted with knoir- 
ledge of the issue of process agHinat him. The authori- 
ties I have cited apply h fortiori to the present case, 
and, in my . opinion, conclude the question. Some of 
those authorities admit that the words are capable oF a 
wider or narrower interpretation, but hold that we 
mnst look to the object and intent of the section in 
order to ascertain whether the wider or narrower con- 
structifHi is to be applied. In this cese I have no 
doubt whaterer that the narrower construction should 
be i^lied. Provisions as to original service are, 1 re- 
gret to say, Ian and perilous enough ; and, for myself, 
I should be pleased tofindsome intan tion on the part of the 
LegisUtareinlhisrvspocttoretraceits lateststeps. It is 
Bstoowhiog to find taut, in provisions mode for the 
Service <A summonses on garnishees, it is stipulated 
that the service Shall be " on a person apparently an 
iniiMte at the last-known place of abode or business of 
the gAmishee, and that no place of business shall be 
d e sBig l to be the place ot business of the garnishee 
anle^ be be the master or one of the masters thereof," 
and that, in such a serious and grave matter as that of 
original service of summonses, to show canse against 
fnimiual and penal informations, the most lax provi- 
aioos, couched in the moat lax and ambiguous lan- 
guage, have been allowed to become law. I think the 
words ," his place of business," in subsection 1 of sec- 
tion 23, mean the place of biisiness of the defendsnt, 
the place where be carries on business, sQd of which 
he has the cottUrol. As, however, Uie majority of the 
Court think otherwise^ the order to review must be 



discharged with costs. 

Tub Cbibk Jdbtiob. — Order to review the convic- 
tion on an information charging Ah Fook with selling 
to one James Cook a ticket by which permission was 
given to the said Jauies Cook to compete in a certain 
lottery, by which prizes of money were to be com- 
peted for bya certain modeof chauue, within the mean- 
ing of the Police Offenee» Act 1890, section 37. The 
defendant did not appear, and proof was given that a 
true copy of the sumtuons had been left for the defen- 
dant with & person apparently of tlie age of 16 years 
and upwards at 64 Little fiourke Street, Melbourne, 
on 39th August 1891, wliere the defendant bod been 
seen employed in the business of selling lottery tickets. 
The order to review was granted on the grounds that 
there was no evidence forthcoming before the justices 
that the summons to answer the information on which 
the above conviction wss made bad been delivered to 
some person apparently of the age of 16 years for the 
said Ah Fook, at the sndd &i\ Fook'a last or most 
usual place of abode or business. The sufficiency of 
the servioe of a summons is entirely for the determin- 
ation of the justices (sxjtarle McEvoy,^ V.L.K. (L), 
434), but where a special method of service is [ire- 
acribed by an Act of Parliament that method must be 
followed, the Jutticea Act 169C, section 23 (1), pro- 
vides that — 

' ' Every sammons ihall be wrvBd at least nventy-twu 
hoQia baforo the hearing ihereof |by a member of the police 
Ibrce, or other person, upon the person to whom it Ie ao di. 
reeled by delivering a true copy thereof to such person him- 
■eU, or by leaving tha game it'ith eome other person appareutly 
of the dge of IB years or upwards for him, at hie laat_,or most 
usual plooe of abode or of busineeo. " 

[t has been contended by Mr. Forlonge that a lottery- 
shop was not " a place of business '' of the defendant 
in the absence of proof that it was a place occupied by 
and under the control of the defenilaot for )iis own 
business. 1 do not think that the expression " place 
of business " as it occurs in this section uf this Act 
fairly admits of the limitation thus proposed to be ap- 
plied to it. It is an ambigur>uB expression, like "place 
of abode," and both expressions, as well as similar 
terms iu other Acts and rules, require to be construed 
and to be carefully applied in every case in accor- 
dance with the object and intent of the Act or rule in 
which they occur. (3ee per J<tmea, L.J., in exparle 
Brmilltn re Bowie, 16 Ch. Div. 487.) The defen- 
dant was proved to have occupied or been employed 
at this place in the business of selling lottery-ticket?, 
and the plnce may be properly regarded therefore as 
bis place of business, although the business was not 
his own business. It is obvious that tliere is a risk of 
injustice arising in isolated cases from either of these 
two methods of original service. Personal service is 
the only absolutrty safe mode of service, but the Legis- 
lature has adopted these additional methods with a 
knowledge of tbe consequences ; and the inconven- 
iences and difficulties attendant upon personal service 
which the Legislature sought to remove, would be 
renewed if we were to apply a limitation of nieaning 
to these expressions, •' place of abode " or '• place of 
bnsinesa,'' which the ordinary meaning of the terms 
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empliiyed appears tc us not to warrant. The order to 
review will he (liscliargcd with costs. 

Mr. Justice Hooo^The obJMt of the Legislature in 
passing secr.ioJi 23 of the Jualictta Act 1890 wiis to 
facililfiie the service of BUininonseB and die proof of 
such service. Peraunal service would in muny cases iie 
difficult, and so ii is providwl tlmt service may be 
effected on the defendant by lejivirg a true copy with 
some persiin apparently of the Age of Iti years or 
upwards at his last or most usual place of abode or of 
business. It lias been contended that a defendant's 
"place of busiaesa" must be limited to caseB where 
the defendant is the' master or one of ibe m^Lsters of 
the place. This interpretation would very much cut 
down the benelicial eHect of the section, and would 
restrict its application to those cases whore there 
would ordinarily iieliule trouble in serving a defen- 
dant in person, inasmuch as if he were the master of 
the place he ought as a rule to Iw easily discovered. I 
think that this contention is not correct, and that the 
words bear theii ordinary meaning and refer to the 
pUce where a mail is employed in businesb in the 
same way as the preceding words refer to the place 
where he has his abodd, even though he is not master 
thereof. To read the words othTwise would give the 
word " his " a different meanine as apjiiied to place of 
abode from that which it woald bear in reference to 
place of business. His " place of abode " does not 
mean the place which belongs to him, but the place 
where h^ a'-ides. A nian living in a cofi'co palacp, 
hotel, or lodginghouse, or residing at home with his 
parents, has his place of abode where he lives, though 
he is not the master or ovner thereof. ilven in the 
case of a man who hired a particu.lar mom in a lodg- 
inghcuse it would be very literal langu.igi> to speak of 
the room and not the house as his place of abodi>, and 
to require service on a person at that room would in 
most cases do-tioy the efficacy of the enactment. So 
with " his place of business." The pronoun does not 
imply ownership of the place or of I he business carried 
on there, but itb usid colloquially to express the 
place where thp person performs hia business. Any 
uncertainty as to the summons reaching the defen- 
dant will iiHse whatever inti'rp rotation is put upon 
tliese words Iwcanse that uncert.tinty is caused by the 
absence of any limitation as to the person nppnri-ntly 
of the age of 16 with wliom the summons is to be left. 
In vie* of this uncertainty ii seems to me that jus- 
tices ought to Iw very particular in requiring strict 
proof of service wlien the pruvisv'ns of this part of 
section 23 are mide use of, ami tlin defendniit does not 
appear. I concur with his Honor the Chief Justice 
that the rule should be discharged with costs. 

Solicitor for plain'ifT, re^pondimt, Ouinii'ss. 

Solicitor for defendant, appellant, A'afie. 

(Before H igiiibotham, C.J., Hohoyd and Hood, J.J.) 

Is Kb Kbrin and Lvxcii. 

April 1. 

/.eya/ Prof-union Practice Jcl 1«91, s. 11, ttib-gfc i. 
Sarritters or tolieitors admitted to jiraelice in any part 



of Her Majetly'a dominionn, other Utau in Victoria, 
who aef.k to hi admitted to practice ait barriatert 
and aolicit'irD uf tlie Supreme Gaurt of Victoria, must 
not only prooe tiiat tlify have obtained a qualifieation 
of egual value to that prescribed by mction 11 qf 
the Lfgal Profession Practice Act 1891, but must 
also alioio that all the qualijieations existing in that 
part of Her Maafi»ty» tfominioiM from wkieh thet/ 
loine, are equai m tli« Victorian standard created iff 
t/ie above-ID 'tUioned section. 

These were two applications on behalf of Frederick 
(reorge Kerin and James Lynch for admisaioa to 
practice as barristers and solicitora of the Supreme 
Court of the Colony of Victoria. The applicatioD warn 
supported l>y affidavits sworn by the applicants, which 
set out that they had been admitted to practice as 
solicitors of the Supreme Court of Judioature of 
-Ireland, and that they had given the proper noticea 
with respect to their admission to this Court. The 
affidavits then set forth the course of examination and 
the subjects therein througli which it was neoeasarj to 
pass prior to their admission in Ireland, which oonsirted 
of a preliminary examination, something like tbe mat- 
riculation, three intermediate examinations embracing 
numerous legal, literary and mathematical subjects, 
and a final examination covering what may be termed 
general law. 

Mr. Bryant for Mr. Eerin, I submit that the quali- 
fication held by an Irish eollaitor is equal to that which 
is required by section 11, sub-sec. i rf the Legal Pro- 
fession Practice Act. If section 11 is looked at 
carefully it would appear to mean that the qualification 
that is necessary is ^e qualification that was required 
by a person who was a barrister or who was a solicitor 
under the old rules, that is to say, the word respectively 
should be read into the section. [Hodobs, J.; We have 
now in this colony only one profession which originally 
consisted of two, and it seems to metliat the l^psla- 
ture hiis set up a certain standard which is intended 
to nieaii that no {leraon shall be admitted to that pro- 
fe.s3ion unless he .shall be qualified to practice 
both as a barrister and as a siilicitor.] [HooD, 
.1. : The difficulty I feel is that it seems to 
me that the Ijegislature intended to be prohibitive, 
otherwise what is the meaning of the Awmding Act, 
No. 1229.] That Act was merely passed 10 protect 
vested interests, and is not to be iiad as- explanatory 
of the original Act in any way. 

Mr. Ditfy for Mr. Lynch. The AiMnding Act, No; 
1229 ought not to, and cannot, have any effect apcm 
the construction that should be placed on this section. 
What the Legislature meant was that in any event 
whatever, the Legal Profenwtn Practice Act might 
mean there were certain persons who were entitled to 
protection, but there was no intention to put any par- 
ticular construction ou the original Act The &atB set 
out in the affidavits show that the applicant's quali- 
fications are as great as those required by section 1 1. 
It is impossible for the Court to amve at a scientifically 
accurate knowledge of any person's qualification from 
England or Ireland, and I submit the Court should 
put a liberal construction on this section. ' 
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Cur. ad. L-u^. 
AprU 11th. 

Thb Chikf JuBTtCE. — Application was made to tlie 
Full Court on the Ist instant, on behalf of eath of 
these gentlemen, that be ehould be admitted under 
tlic Legal Prof«uion Praetioe Act 1891, to practise as 
A barrister and eoliuitor. This Act c&uie into opera- 
lion on the 1 at of January, 1893. By the 10th sec- 
tion it is enacted that — 

" No perwm Bhall be admitted to proutise at a btrrister or a 
■otidtor Bftlelf , bat every person admitted l>y the Snprtme 
Court Hhall be admUted bothas a barrutor uiid Buliuitor." 

By the 11th section it is enacted, subject to exist- 
ing nght« of Btndents-at-law, articled clerks, and 
judges' aasociaten, that — 

" No penon not previoiulv adQiittod aa a barrister or solici- 
tor In anme part of Her M^caty'i dominions in whidi the 
qnaliGcation of l«rriaterB and goiiuitore te in tie upiiiion of 
the Supnone Court uf eqaal valne to that required by this 
■eutimi Bhall be admitted m a baniBter and soliiiitor unlew he 
be a natural bom or nainralieed Britbh subject of the full agr 
of twentf-one year* of age, of good fame and cbamctct', and 

"1. He shall before being articled have passed the matriou- 
laUon, or other exAminatioa required by the existing mlrs of 
tbe Supreme Court to be paeled by clerks befure being articled ; 

" 2. Shall also either before brjug articled, or after tlie ex- 
piration of aach artiulei, pass the two annual exuminntioDB. 
inclodilig the Hubjei;t of jnrijprudence, n(jiiired to be puaed 
at the Univeiwity of Melbonrne by a person who has obtained 
the degree of b<H4ielor of arte as a (Oiiditiou to bis obtaining 
the degree of bachelor of laws, or aacb moditicatiun thereof ar 
any mlee of the Supreme Court may presciibe, and 

"8, Shall also be articled to a bnmster and solicitor for the 
t«nn of three years, and shall have aerved the wbi>la of Huch 
titfie either after pawing or before passing the said tuo anuuai 
Bxamtnationi, and 



"4. Shall alto pass the find examination leqtiired by tlie 
__i>tlnR nilei of the Snpreme Cuurt to be paesi ' ' 
before being admitted to practise as solicitors, ui 



clerks 



fisatlDO thereof as any rulea of the iiuprenke Court may 
nrtacribe." 

The Court is required b; these provisions to consider 
in the case of an application for ndniissiou by a person 
who has derived his qualificatiou in some part of Her 
Majesty's dominions other than in VictoriEi, whether 
the qualiticatioD or all the qualifications, if there be 
more than one, of barristers and solicitor? respectively 
in that^part of Her Majraty's diiminions, is, in thfi 
opinioa.of tbe Court, of equal value, subBtaittially, to 
the new qualification required fiom all persons applying 
to be admitted in Victoria to practise hs a bRrrister 
and aolicitor. lUch of these applicants is a solicitor 
of the Supreme Court of Judicature in Ireland, and 
each of them appiears by the affidavits filed to have 
been admitted after service under articles, and after 
iKUsing t^e preliminary examination and intermediate 
law examinations and the final examination pre- 
■cribed ander the authority of the Act 39 and 30Yict. 
c. 25, intituled "An Act to Amend the Laws for tlie 
B'egnlation of the Profession of Attonieys and Solici- 
tors in Ireland and to Assimilate Them to Those in 
England." Tlie standard of qualification thus pre- 
scribed is, generally speaking, of equal value, and, 
probably, in some respects, of even higher value, so far 
as they relate to the qualification of a practising solici 
tor, than that of Victoria ; but the subjects of Roman 



law, international law, constitutional law, and history 
and jurisprudence, which are essential parts of th? 
rse, are not to be found in the compul- 
lri.=h course, nor any other subjecti which would 
confer knowledge that would equally fit the candidate 
to practise both branches of llie profession. It is 
stated that some of these subjects are usually included 
atiou for the "Finlater Siliolarship," but 
this examination is not part of the qualification. It is 
an examination that is only open to a limited class of 
candidates who have oiitained first places and guld 
mediils at the four preceding cSBuiinn'ions. This de- 
fect is, in our opinion, fatal, and it is impossible for 
UB to hold that this particular qualification for attor- 
neys and solictors in Ireland is of iquat value to the 
joint qual ill cation for barristers and sulicitors estab- 
lished in Victoria. But this is not the only difficalty 
that presents itself to granting tlieseapiilicatious. Act 
29 iind 30 Vict., c. 84, provides several qualifications 
for admission, on terms, of solicitors in Ireland. I'er 
sons who have tikkrn various degrees in universities in 
the United Kingdom (section G), persons who have 
Ijeen called to the bar in Ti-ciand (section 8), persons 
who have passed certain examinations in the faculty 
of law in the University of Dublin or in any of the 
Queen's Colleges (section 9), and persons who have 
been boitdjide clerks of aUorneys or solicitors for 10 
years (section 10), may be admitted and enrolled as 
attorneys and solicitors in 1 reland on certain terms. 
Each uf these constitutes a. distinct qualification, and 
it is necessary that we should be satisfied that each of 
them is of equal value to tlie Victorian qualification. 
It is not enough that the applicant should prove that 
lie litis obtained a qualification of the prescribed value, 
he must show that all the qualifications existing in the 
part of I!er Majesty's dominions from which he comes 
are equal to the Victorian standard, and nomeansare 
provided by which we can form an opinion on that 
subject. Wc are unable upon the materials now 
brought before us by affidavit to form the opinion that 
the qualification of attorneys and solicitors in Ireland 
are of equal value to that required in Victoiia by seu- 
tion 11 of the Leijal I'rofeggion Practice ActlSSl, 
and we are compelled, therefore, to refuse this appli- 



(Before Holrojd, J.) 



He Kknkkpt, ExrABTB Tatteksor. 

12th April. 

Insolvency — Goods sf.ized by Ike SJieriff tinder a Ji. fck 
are a security for the judgment debt, and tJie jtUdq- 
ment eredilur pttilionJng for thf, jrtdgwent debtor's 
intolvency must in Aw petition either o£er to give up 
or value tliat security, although on the order being 
made absohite the security beeomeii valueless. 
Petition in insolvency. 

Tlie fiicts sufficiently appear in the judgment. 
Hr. Isaacs for the respondent took a prehminary 

o'ujeotioiL 
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Mr. ffW/for the petitioner. 

Gut adv. vuU. 

HoLROTD, J.— The petition inUiiecase Alleged th&t 
Kennedy was indebted to the petitioner in the ^m of 
L52 4a. lid. by virtue of n judgment of tli« EJupremn 
Court recovered ngBJnit him by the petitioner on the 
IStb of February last ; thnt the debt was wholly unse- 
cured ; and that Kennedy had committed acta of insol- 
vency, one of them being that an execution issued 
against him on the said judgment had been levied by 
seizure, and that snch iirocesa had not been bortd fide 
satisfied by payment or otherwise within four days 
from the seizaro. Mr. Isaacs for the respondent sub- 
mitted, by wa; of preliminary objection to the validity 
of the order nwi, that when the petition was pre- 
sented the petitioning creditor held a security for his 
debt over'the goods seized by tlie slierifT, and that the 
petitioner ought in hia petition either to have stated 
that he would be ready to give up his f<ecurity for the 
benefit of the creditors after adjudication of seques- 
tration or to have given an estimate of ita value, 
which he had not done. The objection is not a teob- 
nijal one, but raises a point of considerable import- 
ance. A writ of fi. /a. when delivered to the sherifi 
to be executed, binds the goods of the debtor in 
general, subjnct to surh title as may be acquired by any 
person bond fide and for value before actual seizure, 
and without notice of the delivery of the writ; but 
after seizure the specific goods seised are bound (8u- 
preme Court Act 1890. fcs. 174, 176). An exeoution 
creditor in Kngland, who had obtained and served a 
garnishee order nwi under sections 61 and 63 of The 
Common Late frocedure Act 1854 before the bank- 
ruptcy of the debtor was held to have security for hia 
debt within section 184 of the English BatJcntpt Law 
Conaolviation. Act of 1849 (Holmes v. SuUon, 5 Et. and 
B. 65 ; and see HutUmv. Cooper, 6 Ex. 159). Simi- 
larly a garnishee order niti after service, as well as a 
garnishee order absolute, obtained before bankruptcy 
has been held to constitute a security upon the pro- 
perty of the bankrupt within the ISU) section of the 
Engliak Bankrvplcy Act of 1869, and also to be a 
charge on part of the bankrupt's estate within subsec- 
tion B of section 16 of the same act {EmanvelY. 
Bridger, L.R. 9 Q.B. 286 ; Lowe t. Blaiiemore, L.R. 10 
Q.B. 485 ; and see Watson v. Harrow, 6 V.L.II. (L.) 
136). The reason for determiningthegRmishee order 
to be a security rested upon ita resemblance to the 
seizure o! goods by a sheriff under a writ of execution ; 
and it seems never to have been for a moment ques- 
tioned that goods which had actually been seized under 
a writ ot fi.fa. fell within the compass of the word 
security, apart from any special definition of that 
word. Subsection 5 of section 67 of the Inaolvency 
Act 1890 is nn exact copy of subsection 5 of section 16 
of the Englith Bankruptcy Act of 1869, and runs 
thus — " A secured creditor shall in this act mean any 
creditor holding any mortgage, charge, or lien on the 
inso'vent estate, or any part thereof, as security for a 
debt due to him." There is nothing in the ImoUxney 
Act which expressly limits the meaning of the word 
Bocnri^ to such Becuritiei m oontinne to exist aft«r 



an order nisi for sequestration hat boen rigtnd, or 
afbtr the order nut has been mide Abwdnte. It is 
however, in the 76th section provided that the sberiff 
must not sell any property under any pnwoH far the 
sumsfLSOor upwards ontil after eigfatdaya fronUM aei- 
zure;audifthepropertyiBacJd,h« istoretaMtbeprooccda 
forfourdays after the sale, and if a seqtKattKtipii of the 
debtor's estate takes place within that time tbesheriffia to 
hand over the proceeds to the assignee ot trustee. By 
tbe same section tlte further execution of uny jnils- 
ment or process against the property of an iosMTMttis 
directed to be stayed after an order of imiiieMntHiD cf 
his estate has been made but tbe poflOD hariiig right 
to such judgment may prove hia debt s^nst tbe in- 
solvent estate, and where any property haa been seised 
by legal process and not sold, snch property is to Im 
placed under sequestration in the same manner as any 
other part of the insolvent' estate. Seotioa Ti enacf 
that no action shall be brought against an nuolvent 
for a debt provable in inaolvenoy, and all prooeedvy 
in an action then pending shall, upon an order of 
sequestration being made, be stayed, and the n* ' 
in the action may prove his debt, together i~ 



estate ; but any creditor who shall oe prevented hy the 
sequestration of the debtor's estate from proceeding te 
sell under an execution levied before the order ol 
sequestration was made shall be entitled to be paid his 
taxed costs incurred in the action under which mch 
execution issued, and not exceeding £50, oot of ttis 
proceeds of the insolvent estate. It seems from tltese 
enactments pretty clear that as soon as mi order niti 
for sequestration has been signed the creditor's secnritj 
over goods seized under a fi. fa. is teuiporarily suspend- 
ed ; and if the order ntn is affirmed hu security is 
gone. Such costs as he is te get in that event are to 
be paid out of the proceeds of the insolvent esta t e 
generally, and not oiitof the proceeds of the partic«l«r 
goods seized. If the order ntat is subsequently dis- 
charged I apprehend thsi the security revires in ita 
full vigour. It has been alrgued that it would be tm- 
poesible for the petitioner to estimate tbe value fA hia 
security when At the time of presenting the petition it 
may be worth a large snm, but may vftolsh on tbe 
order being made absolute ,- and that it is ridiculous 
to ask the petitioner to give up for the benefit nf the 
creditors after the debtor's estate is adjudged to be 
sequestrated something which by the very fact of ad- 
judication will become absolutely vested in tbe assignee 
or trustee. That is certainly a very forcible argu- 
ment ; for, when the law compels a man to do athiiig, 
or rather does it for him, it seems rather superflaens 
to ask him to express his readiness to do it, Kever-' 
theless the fact remains that the petitioning oroditor's 
debt was secured at the time when the petition was 
presented, and that if I discharge this (uder nut it 
will continue to be secured. Though it might have 
boen superfluous, yet it vafi not impossible for the 
creditor te express his rendiness to give up his security 
after adjudication, which was all that could have hem 
required of him. Ite value he was permitted, bat not 
bound, to estimate. The aolntion of the diffioultf |n>- 
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bably is that tlie caao of mi execution creditor atlpmpt- 
itig, after the sheriff hitd levied ou thf^ property nf liis 
deiitor, to aequestrftte the debtor's estate because procesB 
liad not been wholly anlistied iiy the seizure wrs never 
contemplated by the LcKiHlftturc. Tlie pdtitinn does 
not set forth whether the goods seized were sufficient 
to satisfy any portion of the debt, which in the whole, 
including interest, barely exceeded the statutory 
tninimuni. With some hesitation I give eflect to the 
prelimioary objection, and discharge tlie order niiti 
with costs. 

Solicitor for petitioner, Herald. 

Solicitors for respondent Critip, Ij«ma and Hedder- 

IN OHAMBERa 

(BeforoHolroyd, J.) 

Fbdbbal Bans of Aostralia v. Byrne. 

29th March, 2nd May. 

Rules of Sriprmv. Court 1884, On/er ///., Rvli 6— 
Order XIV. t. 1 — t'pecinlly endorted writ — Bankers 
overdra/t^~ Particular » — Interest — /« an action by a 
hanker to recover the umount of an ocerdrnjl icith in- 
terent, the parlietilart should state when the account 
commenced the raienfintere»t ekargfd andlhe manner 
in which it is calculated, whether on daily balance or 
otherwiae and whether half-yearly or other rests — 
Where a eltiim it made /or interest /rom the dale of 
the writ utUU judgment, the parlic^ilars should show 
whether tlie claim it demanded by way of damagea or 
jntrsnanl to a contract. 
Application on behalf of the plaintiff under Order 

XIV. r. 1 for leave to sign final judginent 
The writ was endorsed n* follows : — 

It to 
inkci-a u> 

the Sefendant ; and for monej pniil by thu pUintiffn for the 
defendant at his rrqueeC and Ut hie use ; ami for iiittrest iipun 
money dne fmai ihe defendant to the plaintiffs and forborne ut 
interest by the plninCifb to the defrndiint at his request ; and 
for money found to bo due from the cicfeiidant to the pluin- 
tiffs on aLiMinnta stated between them. I'he pliiintiSi claim 
£21,8701.18. 6d. 

FAItnctrLABS. 

1802 £. i. d. 

Feby. 29th. Principal due upon tho defen- 
dant's overdrawn bulbing account 
with the plaintifTH .. ... 21,266 3 9 

IntercBt on snme ... .. G05 tl 9 

Amount dua J E21,S70 13 9 

And the plaintiffs alto ola^m interect on £21 ,265 3>. 0d. of the 
above Bupi at the mte of £8 per centum per annum from the 
dale hereof to the day of signing judgment, 

Mr. Cook to oppose. — There are several olijectioiia 
to this writ. No dates are given as to when the 
money was lent ; or when money was paid at the re- 
quest of the defendant. No datos are given from 
which the interest claimed is calculated nor the rate of 
interest chatted. No dates are given as to whrn the 
accounts were stated between the parties. No dates 
are given in the particulnrs except the 29th Februnry 
1892, which b the date of the writ. Aa regards the 



interest claimed it should have been alleged whether 
the same was clainied under a contract express or im- 
plied, 'i'he claim for interest from the date of tlie 
writ is manifestly n claim under Sec. 224 of the 
Siipremr, Covrt Act 1890, and therefore is in the 
nature of daninges. Cnane u. Thomnt Bent Land Co. 
12 A.L.T. 182. A defendant is entitled to have suffi- 
cient particulars to enable him tii satisfy bis mind 
whether he ought to pny or resist. Walker v. Hiekt, 
3 Q.B.D. 8 : i'arpaile v. Dickinson, 38 L.T. (N.a) 
178; 2i;W.R. 470; I'erry v. Flint, 9 A.L.T. 99 j 
Windsor Coffee Palace v. C/ieel, 10 A.L.T. 27r). 

ifr. liiqgint in aupporl. — The objections raided, if 
they were to be successful, meant the endorsement of 
the whole of the entries in the ledgers of the lunk. 
The defendant has his pnss book end is perfectly well 
awnre of the nature of the claim. The particulars 
given are sufficient. Aston v. Hurviits, 41 L.T. (M.S.) 
521. 

His Honor said ' — I will consider the matter. 

His Honoii, on & subsequent dfiy, said : — An appli- 
cation was made to me in this case on behalf of the 
plaintifTs for liberty to sign final judgment for the 
amount endorsed on the writ of summons with interest 
and costs. The question ta be determined was 
wticther the particulars in the endorsement on the 
writ of summons were sufficient to constitute the writ 
a specially endorsed writ within the meaning of the 
rules. The particulars were as follows [His Honor 
read the particulars]. Beneath the particulars was 
set out a further claim for interest as follows [His 
Honor read the further claim]. The date of the writ 
is tlie 29th Peliruary of this year. Several Englisth 
cases were cited to me, and, if I followed the principle 
laid down in those cases, viz : that the defendant must 
be furnished with particulars sufficient to eniible him 
to judge whether ho oujiht to pay 'the amount de- 
manded, 1 think I should lie obliged to determine 
that ti:e plaintilTs should have furnished the defendant 
with the whole of bis Imnk account from tbo beginning 
to the end ; but that I think cannot have been the in- 
tention of the rulo. This, however, 1 think should 
have been done at the least.. I think the period at 
which the account commenced should have been stated 
in the particulars, and nlso the rate at which interest 
was charged and the manner in which it was calcu- 
lated, whether on daily balances or otherwise, and 
whether with half-yearly or other re-sta. I also think 
it should have been made to appear whether the in- 
terest in tlie subjoined claim was demanded by way of 
damages or pursuant to the contract stated in the en- 
dorsenient. I must therefore hold that the writisnot 
specially endorsed, and dismiss the summons with £3 
3s. costs. I certify for counsel. 

Solicitors — For plaintiffs, Cntey & O'JJalloran; for 
defendsnt, Fergie. 

(Before Williams J.) 

Bksnbtts v. BKNNEirrs. 

— - — 5tb, 6th April. 

Marriage Act 1890 (A'o. 1166) see. U\— Applications 
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under gee. Ill, of Act No. \\G& canbe Jutard by a 

Judge iH C/uimbers. 

Application on behalf of the petitioner in a suit for 
diaBolutioQ of marriage for the payment of money by 
the reapondeut to enable her proctor to investigate tlir 
merits of her case under the provisions of section 111, 
of the Carriage Act 1890. 

His Honor. — Should not this application be made 
to the Court ) 

Mr. Moule as amicua euri/F. Applications of this 
nature have always been mode upon sumniODB nnd no 
objection was taken until the other day when Holroyd 
J. in the case of Otu-ay v. Otway, (unreported) coti- 
sidcred the objection a good one but by conEent allowed 
the application to be heard before him sitting as a 
Court, 

Hrs HoHOB said : — There seems to be a great doubt 
as to this point and I will adjourn the matter for the 
purpose of consulting with the other judges. 

HiB Honor on the next dny said : — I have consulted 
two of my brother judges as to this point and ne think 
it is not free from difficulty having regard to the inter- 
pretation section of this act rcsd with section 111, 
under which this application is made. Having reference 
however to as. 122 and 123 we think, with some doubt, 
that the former [iractice may be adhered (o, and that 
the application can he heard by a Judge in Chambers. 
There is a double doubt, viz : whether the application 
should not be made to the Court, and also whether it 
should not be made to the Judge sitting in divorce 
proceedings, we prefer to follow the practice which 
has hitherto prevailed and I will therefore hear the 
application in Chambers. 

Proctors for petitioner, CUverdon, We»tley and Dale; 
Respondent in person. 

(Before Williams J.) 

New Orikntal Banking Corpohation v. Pett. 

12th April. 

Ruha of Supreim Court \&Bi Order III r. 6, Order 
XIV. r. l—Specudly endorsed vrril—Overdratim ac- 
count — InUn-eut. 
In an action by a banker to recover the amount of an 
overdraft with interest fAe endorsement ehmitd ahoti) 
how ike claim for interest arigKH, wkellierby eontraol 
or otherwise, and how the rate of interest is arrived 
at. 

Application on behalf of the plaintiff under order 
XIV. r. 1, for leave to sign final judgment. 
The writ was endorsed as follows : — 
The plaintifFs' claim is for the defsndant'a overdrawn ocuount 
with the pUinti A and interest thereon. 
Pabticulass. 
Overdraft ... ... ... £2.825 7 8 

latereit thereon from 3Dcb Sepl«inber 

1S91 to date at 9% per ADDtim ... 141 4 8 
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Mr. MouU to oppose. — The writ is not specially 
endorsed. It contains a claim for interest at 9 per 



cent and there is nothing to show that it arises out 
of any agreement express or implied. There is nothing 
to show that !> per cent, is the usual rate and no in- 
formation is furnished on which >our Honor can act. 
The endorsenieut Ehould thow how and upon what 
contract the claim for interest is liaaed. He cited 
Coane V. T/f.tiiag Bent Laiu( Compnny, 12 A.L.T. 182, 
17, V.L.R. 198. 

It was contended on behalf of the plaintiffs that 
upon an overdrawn account there is always an implied 
contract to pay interest. In a case of Waite v. Power, 
referri'd to in the Annual Practi,-e 1832, pg. 202 where 
the claim was partly for money lent with interest 
■ hereon, the Court held that the claim for interest, 
though no express agreement therefor was alleged did 
not prevent the writ from being speciidly endorsed. 

His HovoK said. — There is nothing to show how 
this claim for interest arises, and there is no allegation 
whether there was any contract to pay interest at H 
per cent., or at any Other rate and 1 therefore think 
it cannot be claimed on a writ spectitlly endorsed. I 
dismies the summons with £3 3a. costs, I certify for 
counsel. 

Solicitors forpUintiff Attenborougli, Nunn& Smith; 
for defendant Grant tk Son. 



(Before Hood J.) 



12th, l^th April. 

Voluntary Liquidation Act 1891 (Ao. 1320) m. 3, 4 — 
Company — Judgment — Voluntary Liquidation — 
Stay of execution — /( is tlie duty of the Court to me 
that the creditors of a company in liquidation ^lare 
equally, and arte creditor icill not be allowett to seize 
the angels and obtain an advantage over tJte others, 
exeejit under very ereeptionnl cireumntanees — Act 
No, 1 220 was passed with a view qf protecting com 
panics Oind of preventing a cre<iitor, in most cases, 
from pushing hi* judgment to the bitter end, and of 
saving contpames from being rusJied into compulsory 
liquidation. 

Application on behnlf of the defendant Bank for a 
stay of execution oh a judgment entered by the plain- 
tiff under Order XIV., r. 1, on the ground that the 
defendant Bank was in voluntary liquidation. 
Mr. Mitchell in support. 
Mr. Weigult to oppose. 

His Honor said :— -I will consider the matter. 
His Honor on the followinu day read the following 
judgment : — The plaintiifin this case applied under 
order XIV. for judgment. The only opposition offered 
was hy an objection that there was no statement that 
an appearance had been entered. There was, how- 
ever, produced a certificate of appearance under orde^ 
XII., rule 8, and I overruled the ohjection, following 
Doughty V. Counsel (13 A.L.T., 180), find entered 
judgment for the plaintiff. An application was then 



Vol. xm. 



THE ALfSfRALtAN LAW TIMES. 



inndt? by the defeudants (founded upon 
taken out some days before) that execution on this 
judgment should be stayed, on the ground that the 
defendant comjiany is in voluntary liquidation. It is 
clear that under the Companies Act 1690 it ia the duty 
of the Court to see that the creditore of a company in 
liquidation share equally, and one creditor will not be 
allowed to seize the assets and obtain an attvaiitaj^e 
over the others, except under very exceptional circuin- 
atancea. This general rule was not disputed on lie- 
half of tlie plaintiff in this case, but it was contended 
that I ought not to exorciRe the power oF the Court in 
th:s particular instance, l)ecauae it was said tliat the 
Legislature had, by passing Act No. 1,220, evinced 
an intention of altering the previous practice. 1 can- 
not, however, discover in that statute any trace of 
such an intention, but, on the contrary, I think it tells 
strongly the other way. Act No. 1,220 {Volun- 
tary Liquidation Act 1891) seenis to me to have Iwen 
passed solely with a view of protecting companies by 
limiting the powers of this CJourt in malting winding 
Up orders. It thereby prevents a creditor, in miiat 
caues, from pushing bis judgment to the bitter end, 
and the object plainly is to savH companies from being 
rushed intu a compulsory winding-up. Comments 
were made on the policy of this act, hut with that I 
have nothing to do, I think that the intention of the 
Legislature is clear, and it is my duty to give effect to 
it. If I were to allow a creditor to issue execution 
and seize the assets, the purpose of a voluntary wind- 
ing up would be practically defeated, and I should, to 
s great extent render nugiitory the protection given 
to companies by this act. En my opinion, therefore, 
this argument affords no answer tt this application. 
It wiks, however, further urged for the plaintilT that 
the nfiidavit made in support of this application is 
defective, and on this point T have felt some difficulty. 
The affidavit ia certainly very meagre. Nearly every 
thing ia left tn inference. There is no distinct state 
ment that this company is registered under the 
Companies Act, nor that it is in liquidation, nor tliat 
it ia unable to pay its debts, nor that the winding-up 
resolutions have been properly carried in accordance 
with the requirements of the act. But the defendants 
are sued and descril)ed as a limited company. The 
deponent swears that he is the duly-appointed liquids- 
tor, and that at a duly-convened meeting an extraor- 
dinary resolution hod been duly passed, stating that it 
was advisable to wind up, as it had been proved to 
the antiafaction of the company that it could not, by 
reason of its liabilitii's, continue its business. Bare, 
therefore, as this affidavit appears, I think that there 
is sutficient in it to justify me in inferring the neces- 
sary facts, especially as there is no contradictiim and 
tio real dispute as to their existence. I will accord- 
ingly make an order staying all further proceedings 
on this judgment, the plaintiff to have liberty to prove 
in tlie winding-up for debt and costs of suit, and for 
the coats of this application, which I fix at three 
guineas, and I certify for counsel. 

Solicitors, for plaintiff, Gilliitan and Jfasgen ; for 
defendants, Oavien, Campbell and Davies 



(Before Williams, J.) 



Bank of Victobia v. PEnRiii, 

28th, 29th April. 

Jitilea of Supreme Court ISSA, Order III. r. 6, Order 
XIV. T. \, Order XIX. rr. 4, 11 Specially emlorsed 
writ — Interest — Siffna ture byjirm —deli very — where 
a guarantee pioviiiea for paymeiU o/l/ie umitl rate 
o/ititereat, t/ie holder of the guarantee may specially 
endm-ae his writ for the principal amount ami 
inlereU at the imual rate^a specially endorsed writ 
need not iuive tite word " delioered " nor the dale of 
delivery on if.— a specially endorsed wrii may be 
signed in the Tiaim of a firm of solieitors. 
Application on behalf of the plaintiff under Order 
XIV, r. 1 for leave to sign final judgment. 
The writ was endorsed aa follows : — 
The plaiQtifl''a claim is against the defendant M Hurety for 
£I^,9m Ilia. 3(1. for principal moneyB lent and odvoncBd by 
the pUiotiff bank to the City of Richmond Coffee Palace Coy, 
Limited, by way of overdraft with interoBt thereon on the joint 
and several giiaraDi>ee of the said defendant and others dated 
the 30th July 1888. 
ltJ91 ParticularB. 

Dec. 3lBttu amount of overdraft at this date £12613 8 T 



April 8th Interest tl 



n at 8% per al 



274 7 



£12919 19 3 
Signed, Uoule and Seddon. 

The affidavit in support of the ap[ilication exhibited 
the guaranteeon which the defendant was sued. By 
tiiis guarantee the defendant undertook to pay the 
amount of the overdraft upon notice given by-the bank 
with interest thereon at the usual rate. The affidavit 
stated that the aum claimed wasjustly due and owing. 
The defendant's affidavit did not deny the debt, but 
stated that several sums had been paid in by the 
liquidator of the Coffee Palace Coy. and aet out a 
notice to pay given by plaintiff to the defendant in 
September 1891, in which the principal sum of L12,166 
13h. 6d. was claimed with interest at the rate of 8 per 
cent. His Honor directed that the plaintiff should file 
an additional affidavit stating what was the usual rate 
of interest and what was the principal aum now due 
under the guarantee and whether any sums had been 
paid into the account by the liquidator of Uie CoSee 
Palace. 

An aflSdavit was accordingly filed sUting that 8 per 
cent, waa the rate of interest agreed upon and waa the 
UBual rate; that the ■principal euni due was LI 21 54 
Is. id., and that no moneys had been paid into this 
accouiit by the liquidator. It wos not stated on the 
writ that it had been delivered and did not state the 
dole of delivery, but there was an endorsement of the 
date of siTvice in the usual form, 

Mr. Moule in support. 

J/r. Weigall to oppose. There are several prelimi- 
nary objections. There is a claim for interest and such 
claim is not the subject of special endorsement. Coane 
V.Thomas BenlLandCo.nA.h.llSZ.Thenm nothing 
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to show that the plaintiir is entitled to iiiterest at the 
rate of 8 per cent. Tlie writ does not eliow the d:ite 
of delivery as required by Order XIX. r. II. Your 
Honor recently decided la I/arrt» v. ,l/oore(unrepoited) 
that this was a fatal objection. The writ also is signed 
in the nanii! of a firm and should be signed by a 
solicitor and not by a firm Order XIX. r. 4. 

Mr. Moule. — The interest is claimed under a guar- 
antee whiuli provides that iiitereat at the usual rate 
inay be charged. It clearly arises out of an express 
agrecnient and the amount is merely a matter of proof. 
A specially endorsed writ need not have the word 
delivered nor the dat« of delivery at the end of the 
claim. Veoh v. Automatic Jioilur and Feeder Co. 18 
Q.B.D. 631. The writ is in accordance with the form 
given in App. A. It would be ImposKiUle to endorse 
the date of delivery upon these writs. Oi-der XIX. r. 
4 does not apply to specially endorsed writs imd such 
writs may be signed in the nam-) of a firm. 

llis Honor said : —I think that in tbia case interast 
is properly claimed and is payable. The guarantee 
provides for it, I gave a decision yesterdav in Uariis 
V. Moore in which I held that a specially endorsed 
writ should show the diite on which it was delivered. 
In other words that Order XIX. r. 11 applied. I »'as 
not referred to the case of Veale v. AiUoinatic liinUr 
and Faeder Co. 18 Q.U. U. 631, and I now think ray pre- 
vious decision was clearly wrong. Hawkins, J., in 
thatcasednys "the special endorsement on the writ is in 
place of a statement of claim nud, although it is prac- 
tically the form to be used where separate statements 
of claim are made, 1 do not think it essential that 
the word delinked should be on the back of the writ. 
I cannot see any object in having it there. No doubt 
the date of the i^sue of the writ sliould be stated on it 
before service, but a man knows when a writ is served 
on him, and if it were necessary to state the date of 
service before serving it the process server would have 
to carry pen and ink and insert the date at the time of 
effecting service ; he misht as well be required to till 
up on the spot the memorandum of service. More- 
over one doei not speak of delivering a specially 
endorsed writ but of serving it. The objection is with- 
out substance and we would be yielding to a technicality 
if we nllowed it" I do not hesitate to say that we 
have carried technical objections in respect of special 
endorsements as far as we shouM go, and I am not dis- 
posed to carry them any further. Then it is said that 
the writ is not signed by the solicitor. It is signed by 
" Moule and Seddon," and I think that is sufficient 
unless we give way again to technical ties. As to the 
merits, it appears thnt there is the sum of L12,154 Is. 
4d. due as principal and the guarantee provides for 
interest at 8 per cent. The affidavits filed in answer 
to the applicntion simply say that the defendant h:)s a 
cIjUhi against some co-guarantors. I think therefore 
the plaintiff ia entitled to judgment for the sum of 
L12,I54 Is. 4d. with interest at the rate of 8 percent, 
from the Hist September 1891, when notice was given 
up to the present. I nllow the application with costs. 

Solicitors, for plaintiff, Moiile and Seddon ; for 
defendant^ WeelUy and Demaine. 



SUPREME COURT SITTINGS. 

Before Uolroyd, J. 

Byrchall v. The Quebh. 

4th Feb., 12th April, 

Public Ser>^eAcl, 1890, wm. 2, 6, 121, 123, 124, 13!l 
— A public servatU appointed under Act No. 160, 
nuvy be diemimed by (lie I'lMic Service Board, lu 
constituted by Ike Public Service Act 1890 — Section 2 
oj'thig Act does not preserve rifflUs previouali/ acquired . 
biU tohich liace not become operaliiv, and therefore 
tlui luorda "any officey^' in, section 124 st^ni/y any 
oSic'.r tii/ienevey and /wzoever appointed. 
This was u pi'tition under the Crown Rentedies and 
Liability Act 1890. 

The f.icts sufiiciently appear in the judgment, 
Mr. Ilayhall for the pi>< i '.ioner. The petitioner i-elies 
on sections 32, 35 and -11 of the Act No. 160. He 
was tried by two members of the Public Service Board, 
instead of bv three members of a special board. Oq 
this point BroiBYie v. The Queen., 12 V.L. It. 897, which 
was decided in section ,35 of Act No. 160 is conclusive. 
The Public Service l{o:Lrd have no jurisdiction to hear 
charges against an officer appointed under Act No 
160, and if they have no power under section 5 of the 
Public Serviee Act 1890, then section 6 giving power to 
two members only also goes by the tioard. 

Br. Madden for the Crown. The decision in Browne 
V. Tke Queen is erroneous, and the whole of the officers 
in the public service are subject to the Public Service 
Act 1890. The petitioner in that case was simply got 
rid of ; it was never suggestid that he was guilty of 
any misconduct. The PiiJtIic Service Act of 1889 con- 
tained a clause which is carried out in seclion 2 of tlie 
Public Service Act 189(1 by which the rights and privi- 
leges of officers classified under Act 100 were altered. 
Section 1'29 of the Act of 1890 runs— "If any officer 
is H'iil'^y "* *"y misconduct, etc." This is a general 
eiiiictmeni, and refers to and includes every officer in 
the public service, lilven supposing that a specially 
appointed Board might have dealt with the petitioners 
ca^' that does not preclude the Public Service Board 
fiom dealing with it, but merely makes the petitioner 
liable to l>e dealt with by two boards. In Browne v. 
The Queen the subject of misconduct was never intro- 
duced into the case, if it had the decision would have 
been different, therefore Brawn's case, does not 
apply. Then there has been public le^^islation since 
Bvowu'a case, vi/,., section 29 of the Public 
Service Act of 1889 re-enacted in section 123 
of the Public Sxrmce Act 1890 also section 12* of 
the latter Act under which the Board proceeded in 
this case. This legislation brings all officers in the 
service within the cognisance of section 124. The 
other point that two members only of the board aijjii- 
dicated in the matter is cured by section 6 of the 
P'd>lic Service Act 1890. 

Mr. l/nyball hi reply. Section 123 of the Public 
Service Act 1890 d'les not make the petitioner subject 
to the Public Service Board because he is not charged 
with any breach of any regulations. [Holroyd, J. : — 
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Was there any section in any previoos Act sirailar to 
Nection 29 of the Public Sereice Act of 1 887 reproiluccd 
in section 123 of tlie Public Service Act 1890 1 la it a 
fact that tliere was no similar section in the Public 
SeriHet Act 1883 ? Browne v. Th-J Qukch was decided 
with referent to the' 76tii and other sections of tha 
Pitblic Service Ael 1883.] There are some general 
provisions in the Act of 1883 dealing with the same 
subject matter. Only in tlie event of a broach of the rn- 
liitious would the petitioner be subject to the Public 
Service Board. In Brown's case the former part of 
the section was construed very strictly. And I submit 
therefore that the latter part should also be construed 
strictly. Cur ad vult. 

HoLBorD, .r.^.V petition un.-ier the Crown Reme- 
dies and Liaiiility Act 1890. VVhon the Public Ser- 
vice Jc( 1883 was passed the suppliant Byrchall was a 
civil servant within the moaning of the third schedule 
ot the Act 25 Vict, No. 160. He was nt that time a 
permant'nt officer performinj^ clerical duties in the 
savings bank branch of the Post-office and Telegraph 
department. Subsequently he became a senior paying 
teller in the savings branch of the General Post office, 
Melbourne, and was so einploynd at a salary of £'i20 
per annum on the 3rd of September, 1890. On thit 
day he was suspended by the permanent head of the 
department. Ho was accused of carelessness in the 
dischsTge of his duties in failing to account for a 
sum of X180 on the 1st oF September, 1890, and also 
of improper conduct in contracting debts for which 
judgmenta were subsequently obtained against liim. 
An enquiry into the truth of the^e charges was after- 
wards held by two members of the Pnhiic Service 
Board, acting as the Board, who found the charges 
proved ; and thereupon the Board so constituted dis- 
missed the suppliant from the service with the consent 
and cODCurreoce of the Guvernor-in-Council. Since 
his suspension the suppliant has continued able and 
willing to perform his duties, but has been prevented 
from doing so by the savings bank authorities. No 
salary has been paid to him since the 3Ist of August, 
1890. His petition is dated the 7th of August, 1891. 
In the foregoing statement ot facts I have incorpor- 
porat^d the admissions made on behalf of Her Majesty 
On notice to admit, and also by counsel in open Court. 
The suppliant submits that his dismissal was wrongful 
and illegal, and claims the amount of his salary {£'20b 
163. 2d.) from the 1st of September, 1890, to the date 
of the petition, and to be reinstated in his former 
office without prejudice to any of his rights and privi- 
leges ; or, in the alternative, damages for the alleged 
wrongful dismissal. One of hi" objections to the 
l^ality of his dismissal was that he only received 
notice of it by a letter froni Mr. Siuibert, the Deputy 
Postmaster-Oeneral, and that he should have been 
served with a cojiy of an Order in-Council bearing the 
seal of the colony ; but this objection was abandoned 
by his counsel at the hearing. His real complnint 
Wfis that he had lx!lni tried and dismissed under the 
7(;th aod 82nd sections of the Public Service Act 1 883, 
repealed and ntenacted by the Public Service Act 1890 
(see sections 121 and 129), and under section 4 of the 



Public Service Act 1889, also repealed and re-ennctod 
by the Public Strei-^ Act 1890 (see seclion 6), which 
provides that any two members of the Public Service 
Board siiall have power to perform any of the duties 
of tlie Hoard, instead of under the 32nd and S-'ith seu- 
tions of the Act passed to regulate the Civil Service 
in 18G2, 25 Vict., No. 160, The inquiry into the 
truth of the charges brought against him should, as he 
contends, hiivo been conducted by a Board of three 
persons — spe'.;ially app. tinted by theGovernor-in-Coun- 
cil for that purpose. Tlie suppliant relied upon the case 
of Broume v. Tlif. Queen, in which it was decided by the 
Full Court that a person who at the time of the [lassing 
of the Public Sfroicn Ael 1883 was subject to the pnivi- 
sioiis of the Act No. 1 ilO was not alfected by t he76th ami 
82nd sections of the I'ublic Service Act 1883 ; all his 
Ieg;il rights and privileges under the Act No. 160 hav- 
ing been eic|ir<'ssly preserved and saved by the later 
act, and that his contract of service was one of those 
rights. Dr. Madden, for the i.Jrown, intimated, with 
the view, 1 suppose, of avoiding any possible n'isunder- 
standiiig in the event of an appeiil, that he challenged 
the decision of the Oourx in Browrte v. 7'/ie Queen, 
which was not unanimous ; but as to this it is suffi- 
cient for me to soy that I adhere to the opini'in which, 
as a member of the majority of the Court, I then 
entertained. The learned counsel, however, attempted 
to ai'aw a distinction between the present case and 
Brown's. Browne was dismissed from his post in 
consequence of a calamity which had befallen him, 
and which was found to incap<u:itate him for the dis- 
ohnrgo of his duties. Byrchall was dismissed for 
alleged indiscretions or delinquencies. Apart from 
subsequent legislation I fail to perceive what differeiioe 
the distinction can make. Brown invoked the aid of 
the Couit, as Byrchall has done, because, as he 
asserted, the charges brought against him had been in- 
vestigated by the wrong tribunal, a tribunal which hod 
no jurisdiction in the matter ; and it was on this 
ground, and not upon any consideration of the nature 
of the oflence or unfitness imputed to him, that the 
Court pronounced in his favour. Aiiotherpoint, how- 
ever, was raised upon the construction of s^ections 29 
and 30 of the subsequent act of 1889, which appear in 
the consolidated statutes as sections 123 and 124 of 
tlie Public Service Act 1890. By section 29 the 
board, i.e.. the Public Service Board, is authorised to 
make regulations concerning the duties to be performed 
by otficers in the public service, whether appointed be- 
fore or after the passing of the act of 1883, and the 
discipline to be observed in the performance of such 
duties. By section 30 it is provided that if any ojicer 
be guilty of any breach of the regulations, or if he he 
guilty of any misconduct, or be negligent orcarelessin 
I he discharge of his duties ... or be guilty of any 
disgraceful or improper conduct, such olficeris to be 
deemed guilty of an oSence. The permanent head of 
the department, if he thinks the offence sufficiently 
serious to report, may re[K)rt the officer offending to 
the Mini.iter ; the Minister may, if he thinks fit, lay 
the matter i>efore the board ; and, unless the charges 
are admitted in writing, the board is to inquire into 
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their truth, and finding thera proved may, vrith the 
consent of the Governor- in-Couiicil, dismiss the officer. 
In this wny, it was said, and in no other, the suppliant 
Byrchall waa treated. The only regulations put in 
evidence were regulations made under section 123 of 
the I'ublic Service Act 1890. Amongst them I have 
been unable to discover any rogulrttion touching the 
ofiencea of which ths supplinnt was accused, nor was 
any such regulation pointed out to ine ;but, inasmuch as 
the suppliant had been accused of carelessness in the dis- 
charge of his duties, and of improper conduct, and in 
the 30th section of the Act of 1889 these offences are 
coupled with breaches of the regulations, and directed 
to be dealt with in the same manner, it was argued 
very forcibly that he was fu much amenable to the 
jurisdiction of th^ board as if he had committed a 
breach of the regulations, and consequently that he 
had, with the consent of the Govern or-in-Council, been 
properly dismissed. Mj attention was also callrd to 
the exception in the proviso which preserves previously- 
acquired rights in the second section of the Consolida- 
tion Actot 1890. The repeal of the Public Servia 
Acts of 1883 and 1889 is not to affect anything d me 
under the Act No. 160, " or any privileges or rights 
existing at the commencement of the Public Sercice 
Act 1883, or thereafter accruing of or to any person 
then subject to the provisions of the said Act No. 1 G'l, 
sate iti »o Jar a» sucli rights or priviUgea may have 
been altered or taken away by any Act amending the 
Puilic Service Act 1883." That is only the UiiguHge 
of a draftsman cautious while engEiged in the ^J^9k 
of consolidation not to prejudice questions which 
might arise but which had not been determined under 
the enactments consolidated. But it is to be particu- 
larly noticed that the Act of 1 889, although it contains 
a saving clause — section 2 — does not preserve rights 
previously acquired which have not become operntive, 
and there is nothing in it which limits the generality 
of the words " any officer '" in the iSOth sfction. Un- 
controlled, those words are wide enough t« signify any 
officer, whenever and however appointed, and as they 
must have that meining in relation to the breaches of 
the regulations, why should they not have it in rela- 
tion to any other offence enumerated in the section 1 
I think the argument for the Hrown must prevail, and 
I must dismiss the petition. 

Solicitor for petitioner, MarahaU Lyle. 

Solicitor for the Crown, Crown Solicitor. 

Before a'Bectcett, J. 

Gregory t. Pools and another. 

11, 25 April, 

Statute of Liniitationa. — TJie entry of an oftininintrator 
on land of hit intestate prevents the Stnlute o/Liini- 
ttUiona beginning to run against the infant hfir. The 
mere fact tJuU the infant did not take posn^jt^ion, 
and that tlis land was unoccupied during her life- 
time makes no difference. 
This was an action for the recovery of land and for 

niesne profits. 
The facts aa disclosed by the evidence were as 



follow: — Thomas Gregory, in 1854, came from Eng- 
land to Victoria, leaving in England a mother, father, 
and older brother, George Gregory, the present plain- 
tiff. Thomas Gregory, in 1856, married Eleanor 
Howe, and by her )iad two children Emma and a 
younger child. He bought the land in question in 
1858. On the 9tli November 1859, he and his 
younger child left French Island in a l>oat for the 
mainland and witre iievi'.r heard of again. His father- 
in-law took nut a rule to administer the giK>ds of 
Thomas Gregory imd d'sposed of the land to one Ward 
who about 1875 sold what right lie had to it to the 
defendant Geoi^e Poole. Emma died in 1866, Thomas 
Gregory's mother in 1864, and his father in 1&82. 
George Gregory now sued as heir-at-law of Thomas 
and of Emma for the recovery of the land and for 
mesne profits. The other defendant, John Saunders, was 
merely in possession of the land as servant of George 
Poole. 

Mr. Uiggins and Mr. Vasey for the plaintiff. 

Mr. Madden and Mr. Poioer for the defendant. 
Cur. adv. vidt. 

a'Bkckktt, J. — In this case the only fact which ad- 
mitted of doubt upon the evidence was the date of the 
death of Thomas (jrrfgury, from whom the plnintifT 
claims title by descent. I accept 9th NovemW 1659 
as the true date. It was fixed as the date of death nt 
a time when no one had an interest in misrepres<tnt- 
ing the date, and when calculations could bo made by 
whicb it could b« correctly ascertained. One of the 
I witnesses, Mrs. B.ites, swears that this was tlie day, 
and though she cannot now explain the i-easons 
which led ber to arrive at it, I accept her state- 
ment on the subject. On this finding of fact I 
have to deal with the defence that the plaintiffs 
title is burred by the StatnU of Limitations. On 
the death of Thomas Gregory, iutestat*, the land 
the subject of this action descended to his infant child 
Emma Gregory, who died on the Hth of May 1886. 
It does not appear that aiiy stranger entei-ed on the 
land in her lifetime. If the administrator of her father 
hod entered I think he should be regarded as having 
done so as her trustee so as not to set the Statute of 
Limitations running against her. S«e Foley v. Egan, 
17 V.l,.R. 340. The mere fact that the infant did 
ni>t take possession and that the land was unoccupied 
during her litetime would not set the statute running 
See Act No. 873 section 1, now part of section 19 of 
Act No. 1136; and inde|)endently of this provision. 
Trustees &c. Co. v. SlioH 13 Ap. Ca. 71)3. I therefore 
think that the statute Itcgan to run against the plain- 
tiff only friira the date of her den th under section 19 of 
Act No. 1136. This was in 1866 ; but the plaintiO 
was entitled to the protection of section 31 being under 
the disability of absence from Victoria allowed for 
under that section. This disability has never been 
removed, but notwithstanding his disability he would 
under section 32 lose his right unless he brought his 
action within 30 years from the right accruing. He 
is well within that time if he claims the estate of 
Emma Gregory. If he is to be regarded as claiming 
the estate not oE Emma but of Thomas Gregory, the 
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lost purchaser, hv in only juat witlijn time. He would 
be t'xcludeil if time had l>egun to run iigiinst Emmii 
and he regirded aa cjUiming uiidor her, were h succes- 
sion of disabilities not I>eing alloweJ for. The plaiutiff 
sues) for mesne profits fttid evidence hits been ^^iveo on 
both sides hb to nnniiiil value. I allow £'l(t a year as 
the annual value. I direct that the plaintiff recover 
possession with .£120 and costs to be paid by the 
defendant George Poole. 

Solicitors for plaintilT McCutchenn and Britce. 

Solicitor for defendant F. J. S- Stxpfutn. 

(Before .Holroy.1 J.) 

Bb Chbistie v. Fostkh Brewing Co, 

25 M^iruh, 2 May. 

Trtule Marks Act 1S90 ». 1S~^ eorporation can he 
convicted o/offimoeii inentioiiedin tliis ieclion — Goade 
manufactured to a custmner's order, but neither de- 
liverfd nnr npfrroned (we " for aalf' within the m«an- 
iitff oj geclion 13 gub. me. (5). An autivirily to 
jyronecule tchich covcra tlie offence get out in the infor- 
mation W ru^ieient, though, it doe» not exactly cor- 
regjtond with ilte information. 

Order nin to review u decision of Justices in Petty 
Sessions. 

The facts sufficiently appear in the judgment. 
Affidavits were filed by three of the Justices to the 
efTtict that the reasons for their decision were thiit 
they thonght sec. 13 of the Trade Marks Act 18:10 
did not apply, to a corporation, that the goods in 
question were not in the possession nf the defendant 
company for sale, and that the defendant acted iiino- 
cently. 

Mr. Isaaca for the defendant to show cause. There 
was abundant evidence that the goods seized, though 
in the possession of the defendant, were not in its 
possession for sale, but had already been seld. Sec 
13 of the Trade Marks Act 1891) cannot apply to a 
corporation. Sub, sec. (6) of that ?(«tion ^i^^ ^n 
option to the defendant which is personal and cannot 
be exercised by a corporation. Taking this section 
and section 43 of the Jiiaticen Act ISIIO together, this 
Tiew is farther liorne out. Section 12 of the former 
Act which is an interpretation section and defines 
the word" person," must be n-ad reasonably so as to 
promote and not lo defeat the object of the Statute, 
re tlie 4th South Melbourne BaiUliny Society 9 V.L.R.' 
(Eq.) ft4. The company acted innocently, as they 
only tiffined the lal>elB supplied by Lunge and Thone- 
man on bottles belonging to that firm. The authority 
given by the Commissioner of Customs is bad. It 
was given on the 21st January and only authorised a 
proeecution for an offence committed on that ditte, 
whereas the present pruaecntion was for an offence 
committed on the^.^rd Jnnuary. 

Mr. C. A. Smytli for tlie informant to move the 
order absolute. Section 13 of the Trade Marks Act 
ISIIO does apply to corporations, Starey v. Chiheorth 
Gnnpinoder Co. 24 Q.B.D. 90, Bey. o. Panton exparte 
Fanners' Produce Co., 14 V.L.B. S.ie. The only 
reason given by the justices in announcing their 



was that the defendants acted innocently. 
That is not denied in any of the aUidavils filed by the 
justices, aud must lie token to lie the real reason of 
their decision. It was for the defendant to show that 
it had acted innocently and there wna no evidence 
Itich tliejustices could have reasonably found 
that it so ncted. Tlie authority given by the 
Commissioners of Customs is to do all acts necessary 
to the prosecutiiin and was properly given before any 
other steps were tnhen towards the prosecution. 

Gur. ad. milt. 
HoiiROTD, J. — ^This was on order nisi to review an 
order of the Court of Petty Sessions at Melbourne, 
disniissing an information laid by Christie ai^ainst 
the defendant company for having on the 21st 
January, 1892, unlawfully had in its possession for 
Rale 50 dozen bottles of beer, to which a false trade 
description was applied. It appears, from the affi- 
davits of three of the four justices who heard the in- 
formation, that they dismissed it on three grounda, 
firstly, that the section of the Trade Marks Act, 
1890, under which the information was laid, did not 
apply to a compnuy; secondly, that the goods in 
question were not in the possession of the defendant 
for sale ; and thirdly, that the defendant acted inno- 
cently. In Seg. v. Panton, exparte Farmer^ Produce 
Company Uwited,{liy.UB.., 836) it *as held by 
the Full Court that an incorporated company was 
liable to prosecution under the 69th section of The 
Public Health Amendment Act, 1883, for 
knowingly having in ito possession for the 
purpose of sale unwholesome meat ; my brother 
Williams doubting whether guilty knowledge 
could be imputed to a corporation. That decision is, 
for the present at least, binding, and from the tend- 
ency of recent legislation is, I think, not likely to be 
disturbed. We have in our Interpretation Act a 
clause which directs that in all statutes the words 
"person" shall include corporation, unless there is 
something in the subject or context repugnant to that 
construction. By section 12 of the Trade Marks Act 
1890, copied from sectinn 8 of the English Statute, 50 
and 51 Vict,, c. 28, the words "persons," "manu- 
facturer, dealer, or trader" snd "proprietor" are 
expressly declnred to include for the purpose of part 
.II, of that Act, which deals specially with offences 
created in relation to Irade-maiks and trade descript' 
ionfi, atiy body of persona corporate or unincorporate, 
Tlie declaration Is absolute. There is do exception, 
even of the case in wliich the subject or context may 
appear repugnant to such a construction. In the 
English statute " person " is defined, and not 
"persons ;" aud the ivord " persons" in section 12 is 
almost I'crtninly a inisprint. It csnnot reasonably be 
suggested that by the definition of "persons " in the 
plural it might have been intended to limit the mean- 
ing of " person " in the singular, because, while 
"person" occurs repeatedly in part II., " persons " 
will be found in only two other places, where any 
definition of the word could not possibly be re- 
quired. Adopting the common rule of interpreta- 
tion, also embodied in oar laterpretation^Act, that 
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tliR plural number includes the sin^'uUr, tliere 
has l>e«t) iutroduced into piirt II. oi tluK purtiuular 
Statute not merely a repetition of thit generul enact- 
ment concernin)!; the menning of "person or persons " 
as ordinarily embracing corporations, hut an enlarge- 
ment of it unqnalitied by any reference to context or 
subject. Lord Selbonrne, on one occasion in the House 
of Lords, observed that statutes, like other documcnis, 
are constantly conceived according to the popuhir use 
of iBngunge, and that in its popular sense " person " 
did not extend to a person in law. "Tliiit accounts," 
he went on to say, " for the frequent occurrence in 
some statutes in interpretation clauses of an express 
declnration thnt the word 'person' shall extend to a 
body politic or corporate." At that time there did 
not, and as far as 1 am aware does not now, exist in 
England a general ennctment like our own, interprets 
ing tlie word in the same way in all statutes unless re- 
stricted by the subject or context. .His lordship's 
language shows clearly ihe importance to be attached 
to such a declaration, whether applied to all statutes 
or to any statute in particular. Uovr much greater 
weight, then, should be attributed to the doclBration 
when the reatiictive quulilication is withdrawn. The 
object of the ri9th and other sections of the Public 
Health Amendmnnl Act I88S waa to prevent the con- 
sumption of unwhole'^OMje iiie^t ; and I thought thnt 
the acts which with that object had heen prohibited 
and made offences under the law, such as selling un- 
wholesome meat or exposing it or knowingly having it 
in posseBsion for sale, were all of one class, ^and could 
be as easily committed by an incorporated company as 
by an individual : and, when committed by either, 
needed equally to be visited with punishment, that 
others might he deterred from the same offences. A 
corporation caniiot act, any more than it can think, 
unless by its ^TVants ; and in all civil proceedings the 
acts of the servants entrusbd with the manaKpmeut 
of its affnirs and acting witliin the scope of their 
authority must, and in some criminal or qua^ii-criminal 
proceedings cerlninly may, be deemed the acts of the 
corporation, and their knowledge its knowledge. A 
proceeding against a corporation for having knowingly 
in its possession for sale meat not tit to be sold was i'l 
my opinion one of those proceedings I think the 
same of a proceeding against this incorporated brewing 
conijiany for uiilnwfullv having in its possession 
for sale goods lo which a false trade description 
was npplied. Thfre is no difference in principle 
lie! ween the two cases. The only distinction is 
one as to proof. The person found with falsely 
descrilKid goods in his piissession may excuse him- 
self in various wiiys, and amongst others by prov- 
ing that he acted innocently. The offence itself belongs 
to a class created by statute with the view of pre- 
venting goods from being palmed off as something 
which they are not. Tlie offence ol which the company 
was accuse<l is puniahalile either by imprisonment 
with or without hard lalmur or by a fine. Every per- 
son charged with such an ollencc before a court of 
petty sessions has the option, if ho chooses to exercise 
it, tA being tried on indictment or presentment, and 



on appearing before the Court is to be informed 
of hia right to lie so tried, and if he then exercises 
his option the justic<'s are to deal with the chnrge 
as with others which may lie prosecuted by indict- 
ment or prosenl meiit. It was put to me by counsel 
that a corporation could neither be imprisoned nor 
nxei'cise the option given to the nccused, which was 
pcirsonal ; and, moreover, that it could not answer the 
questions which the ^Zrd section of the Jvsticei Act 
1 8ilO directs to be u^ked of the accused. These would 
l)e very weighty arguments if the Legislature had not 
indicated otherwisethan bythe penalty and the modeof 
prosecution, by whom the odence may lie committed. 
But once satisfy yourself from other sources that 
Parliament has witltin its purview as offenders corpora- 
tions as well as individuals and the difficulty vanishes. 
Assume that coiporations can offend, will any practical 
inconvenience have to be surmounted in tiie trial of 
such offenders, or in sentencing them if convicted, or 
will they be subjected to an\ injustice 1 As was jxiinted 
out in the ease to which 1 have referred, corporations 
can undoubtedly be indicted and lined ; and as to 
answering questions if ihey can ki:ow, tliiuk, and act 
by (heir servants, why should they not speak by them 
als^i! But, in truth, under the 43rd section of the 
Justices Act, and also under the 39th section, the 
same question would arise as has arisen as to the mean] 
ing of " person." They botli commence " If any per- 
son, Jic,," But to detcrn>ine the meaning in those 
sections, only the aid of the Interpretaluni ActcoxAA b© 
iiiToked. If they were plainly inapplicable tea corpora- 
tion, then in those sections the word " person " would 
not include a cnrporation, because there would be 
something in the subject or context repugnant to such 
a construction. In the next place the magistrates 
were of opinion that the gnods found in tbit company's 
possession were not for sale, but had been already sold 
to Lange and Thonenian. Mr. Talbot the secretsrj- of 
the company, who was managing its business at 
the time of the seizure, has exphiined what the 
course of dealing was between the company and 
Lange and Thoneman. The beer which Lange and 
Thoneman had been in the habit of purchasing since 
August last was specially brewed by the company to 
their order. The labels were prepared by Lange and 
Thoneman nnd supplied by them to the company, and 
the company paid for as many as they used. The beer 
was bottled by the company, and the company's 
servants affixed the labels to tho bottles and packed 
the liottles in cases which the company had had made, 
and stencilled upon the cases the letters lAnge and 
Thoneman over M in a diamond, and also the words 
" Export Brauhaus Compagnie, MUnchener Bier " 
The cases so marked were delivered to Lnnge and 
Thoneman, who paid full price tor them, and the com- 
pany paid Lange and Thoneman for the labels. In 
fact^ Lange rnd Thoneman bought the beer, bottles, 
and cases ; and the company twught the labels. Ko 
charge was made for stencilling. The bottles ot bser 
which were seiwJ were still in the brewery. They had 
l)een ordered by Lange and Thoneman and had the 
labels attached to them, but had not been ^ncked in 
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tlieir casps nor puid for. It did not appear wlietlier 
the order for the goods was in writing nor what ' 
its t.ernia, but in the arguniiMit the validity of tlie 
tract of sale whj tAcitiy assumed. Whether thi're 
been a binding contmct or not, the property in 
goods had not passed to Lange and Thoneman at thn 
time of the seizure. Wlien a man contracts to sell 
another an nrticlp which he has to manufacture, t 
vendor uiuBt appropriate the article when made, a. 
the purchaser nmst nssent to the appropriation before 
the property can pass to liim. In ray opinion the 
company bad not by nllixing tlie labels irrevocably 
appr.>|iriated the goods. If they had sold them to 
others, Lange and Thoneman could not have claimed 
them as theirs, and if in lieu of this lot they had 
supplied Lange and Tlioneman witli other similar !>e<T 
similarly bottled and latielled, they could not have 
successfully sued for breach of contract. Even if 
there ha<l been an appropriation on the pnrt of the 
company, Lange and Thoneman had not assented to 
it. Then the pinch at the ease is this, whether when 
goods have been manufactured to a customer's order 
but neither delivered nor approveil, so that the pro- 
perty in the goods has not passed, the goods are for 
so'e within the meaning of subsection i of section 13 
of the Trade Mavk» Act, or whether the expression for 
sale means more than for sale gene^ftlly, thiit is to any 
person who is ready and witling to pay the price 
demanded. Tlie expression is not necessarily so 
limited and in my opinion is not so limited In 
the definition of the ofl'ence with which ihe com- 
pany is charged. Strictly spenking, the falsely described 
lieer waa for gal& It was neither made nor bottled, 
nor kept for any other purpose, although intended to 
I>e sold to known persons, it they would accept it as 
according to order. The mischief is the same whether 
the manufacturer applies a false description to goods 
at the instance of a promised customer, to assist him in 
deceiving others, or whether he applies it, while await- 
ing customers, with the intent to deceive tlie firet who 
may present himself. When there is a choice of in- 
terpretations it is the duty of the judge to adopt that 
one which will diminish the mischief by cnlaridng the 
remedy. Boni jnilicis e»t anip/iam jurunlietimwrn. 
In the third place the justices were of opinion that 
the defendant had fictixl innocently. But, as appejirs 
froni an affidavit filed on behalf of the company, the 
justices had selected a wrong standpoint. They wei-e 
reganling the company, not as a iKxly corporate, 
acting by its servants, but as an aggregate of respon- 
sible shareholders, all of them poesibly, and most of 
them probably, innocent individually. I can discover 
no trace of innocence in the corporation. The laU'l 
affixed to the bottles exhibiteil in conspicuous letters 
the inscription, "Export Bmuhaus Compagnie, Miin- 
chener bier, beste qualitiit," signifying in English, 
" Export Brewery Coni[iany, Munich beer, best 
quality." It also bore a cross with " Handels- 
Zi'ichen," that is " Trade-mark," written l>enciitli it, 
and the words "specielt fur heisse kliniate gebmut," 
that is " Specially brewed for hot cliniatca," What 
would anyone who had learnt German, or who had the 



inscription trnnslateil to him, understand the label to 
imporl, but thiit the l*er had lieon brewed in Munich 
by u foreign company for exportation to a hot climate 7 
Could anybody conceive from (he general appearance 
of the label that the l-eer had been brewed in Victoria 1 
Not oidy was the description false as to the country 
and plate in which the goods were manufactured, but 
no one, who knew where they came from, could 
reasonably have imagined that it wonld not deceive, 
or that it had not been invented fnr that very purpose. 
Mr. Talltot, the then manager, must have been aware 
that Lange and Thoneman had ordered the beer to 
sell it again. It lay upon the corporation to prove its 
innocence, and no proof of innocence has been pro- 
duced. The evidence, into which I need not further 
enter, bU tends to the opposite eoncliision. The 
proceedings before the court nf pi'tty sessions wei-e 
istituted by the written direction of the Commis- 
sioner of Trade and Cnstoms. Mr. Isaacs attacked 
direction as insufficient, because it did not corres- 
pond wiih the information. The direction authorised 
Christie to prosecute the company for one of the 
offences eniinierated iii the 13th section o( the Trade 
Marks Act, namely, unlawfully having in its possession 
for sale goods to which a false trade description 
applied. It specified the goods as " cases con- 
taining l>ottles of beer," and the description as con- 
sisting of figures, words, and marks which were reason- 
ably calculated to lead persona to believe that the 
beer was the msnufacture of some penon other than 
the person whose manufacture it really was, and as 
being false in a material respect as to the place or 
country in which the beer woa made or produced ; 
ivhereas the information specified the goods as "bivttles 
of beer " only, and the description.as labels to indicate 
that the lieer was made or produced in Germany, and 
false in a material respect as to the place or country 
in which the lieer was made or produced. If the 
information had been laid in the exact terms of the 
authority the evidence would have justified a convic- 
tion ; but the information as laid was sufficient to 
.sustain a conviction if proved. The speciti^^tion in 
the authority was more ample than that in the infor- 
mation, but comprised it. The authority instead of 
iM'ing insufficient was more than sufficient. A 
prisoner may be found gniity of larceny under a pre- 
sentment which charges him with stealing six sheets 
and five blankets, nlthough he stole only three sheets. 
The order to review wiU be absolute with costs. The 
order dismiBsing the information must lie set aside, 
and the case must be remitted to the justices for re- 
hearing with an intimation of the opinion of the Court 
that the seution of the Trade Marks Act 1890 under 
which the information vas laid did apply to an incor- 
porated company ; that in law the goods in question 
were in the possession of the defendant for .<<nle ; and 
that 11161*0 was no proof that the defendant had acted 
innocently ; and further, that Christie's authority to 
institute the prosecution was sufficient. The costs of 
the first hearing mu.st abide the result of the re- hearing. 
Solicitor for cimiplainnnt, Crmvii Snlicilor. 
Solicitors for defendant, Pnrey, Wih"n & Coh'n. 
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(Before Williaiiia, J.) 

Carroll v, Forrkst. 

29 April. 

Water Act 1890— Supreme Caiirl Act 1891 «. h. 
Wliere the affidavit in sjtpjiort <?/ an order niui Ualed 
that the tame ivag heard before two justiee* in PHly 
Sessiong, although tin Water Act mukes ratea recover- 
abie before^ two jiiaticef simply, a judge /lat juris- 
diction to enteTUitu a motion to make that order abso- 
lute. — Municipal rate books are under sees. 338 and 
839 of the Water Act 1890, evidence of the ralua- 
tion therein contained — A Teyulation jnihlished in 
tlie GorKmment Gazette which specified no date for 
liie payment of the rate is insu0cient prcof of that 
rate being due, - 

Order nisi to review a decision of justicps. 
The Western Wimmera Irngntion and Wat«r 
Supply Trust, by their duly authoviKed agent, James 
Carroll, at Horahnn), sued the defend nut, Jo'm 
Forrest, for water rat«a alleged to be due by hni for 
the years 1890 and 1891, The justices made an order 
fori£85 93. ' The defendant obtained an order nisi to 
review this decision on the followinj; grounds :■ — 

1. That the mngiatratea were wrong in admitting in 
evidence on the hearing of the said complaint copies 
of the valuer's returns. 

2. That the magistrates were wrong in admitting in 
evidence on the said henring the rate book of the 
Shire of Arapilea for the year 1891. 

3. That there was nii evidence before the magis- 
trates on the said hearing of the valuation ui any of 
the lands specified in items 7 and 8 of the particulars 
annexed to thi' said complaint. 

4. That there was no evidence befora the magis- 
trates on the said hearing that the defendant was 
the owner or occupier of any of the land in nspect of 
which the rate sued for in the said complaint was 

5. That there was no evidence before the n)agis 
trat^^ on the snid henring of the time or times at 
which the rnt« for the year 1891 wns made paynlile. 

6. That there was evidence I^Fore the magistrntea 
on the said iiearing that the district of the Western 
Wimmera Trrigatiun and Water Supply Trust 
divided under Section :t3r. of the Water Ad 1891, but 
there was n<> evidence before the ma^nstrntes showing 
in which division thi' said lands were situate. 

7. That the magistrates were wrong in holding that 
tho defendant was the occupier of Allotment 6 Parish 
of Connangoraoh mentioned in item fi of the aa,\A par- 
ticulars. 

The affidavit in support stated, among other things, 
that " The said complaint came on foi hearing on the 
8th day of January InstHnt before the Court of Petty 
Sessions Horsham." 

Dr. Madihn, for the complainant, to show cause, 
took a preliminary olijoction that the Court ho-l no 
jurisdiction, as the decision was by two jiratices, roid 
not by Justices in Petty Sesnions. By the Water Act 
1890, s. ;'4], all rates may ibe recovered before two 
justices. 



Mr. Maclhtgh for the defendant to move the order 
absolute. The aSidavit in support states ihat. the 
cause was lieai-d by two justices in Petty Sessions. 
The complainant had two alternative remedies the one 
under this section before two justices, the oi her under 
the Jtwiice* Jet 1890 section fi9 sub-seciir n 5 before 
justices in Petty Sessions and he nnist be t^iken to 
have proceeded under the latter section. The com- 
plainant is estopped fiom taking this objection because 
he cannot now say that the ordir he obtained was a 
bad one. 

Dr. Madden in r;ply— In the Jusluxs Act 1890, 
section 59 sub-section 6 the words "sums of uK'ney" 
le interpreted rjusdem generis wiih fines, 
penalties and forfeitures. This sub-section refers only 
to execution to enforce penalties nlrendy impeded. 
Williams, J., 1 think I have jurisdiction. 
Dr. Madden As to the first ohjectinn, the copii's of 
the rate book are evidence under the Water A ell 890 ss. 
338, 339, of the valuations therein contained. As to 
tlie second objection the rntc book itself was received 
in evidence as to the valuations therein contained. 
Moreover the valuer of the Coiincil was called and 
swore to the valuations. The fourth objection is 
disposed of by the fact that the defendant had paid 
the Shire rates on the lands in question and had told 
a witness that he was the owner of the land. As to 
the fifth objection, there is an eTident misprint in the 
Government Gazette notice by which the word " pay- 
able" is omittted so that "this rale is made on the 
1st January 1891" should be "this rate is made 
pnyable on the Ist January 1891," and the justices 
so read it. See Maxioell on Slntwtes {2nd Edition) 
p. 524. As to the si.xih objection, thp propeity was 
in the division in which the loiiest rate whs imposed 
and as the pioperty was rated at that lowest rate 
alisencc of proof of which division the [iroperty 
Wiis in, is immaterial. This was a matter within the 
knowleilge of the nwgistrates. The sevnnlh objec- 
tion is met by the fact that there was cvid.-ni-i- 
ihal tho defendant had told two of the witnesses thiit 
he was the occupier, l>esides which he paid the shiie 
rates for this land. As to t he thiiil objection therfi w.-is 
evidence of the valuation of all the lands s|iecifipd in 
items 7 ami 8 except two, and as to that the justices 
made allowances. 

Mr. MacUvgh. On tho first two objections the 
Water Act provides no means for proving the valua- 
tion. The intention of the legislature is not cai-rie<l 
out by the Act and we are entitled to take ad^'antage 
of this fact. Further, on the second objec- 
tion, tho rate book is not a public docu- 
ment, and it is not open to the public to see 
Jones \. Fah-ey, .■) V.L.R. (L.) 23(1. As t.. the :ird 
and 4th objections, assuming the rate l>ook is not evi- 
dence there is no proof that the defendant w»k the 
owner. (Williams, ■!, I hold that the rate liook was 
properly ndinitted in evidence.) As to the 5th objiv- 
tion since no demand need liemailc on ft |>er8on liefin'' 
ho is sued fur water rates, he ou^ht to know on wbui 
da} the riite must be paid. 



He 



was stopped by the Court. Qqqo [^ 
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Williams, J. — I think the fifth objectioD is gqs- 
tained. JJut aa I undiirstKnd, thiit will only affect a 
p:irt of the umourit recovered, I therefora hold that 
tlie order of the justices is bad na to the rate for the 
ytjar 1891, but gnod for the year 1890. Order 
alisolute, order of the justices amended, and to be for 
LIS 9s. 4d. I give no costs, as tlie defendant has 
asked for too much and has nsked for it upon gniunds 
on which ho has failed. 

Solicitors for ci>iuplaiu»Lit, Cltantbcrs and Sinwm, 
for De Coiifey Ire/im-t, lloi'^hain ; solicitors for de- 
fendant, TtUhill, GeogJiegan atid I'erry for I'ojoer, 
Horsham, 



(Bbfore Williams, .1.) 

Reid and AN(vrHER V. Lucas. 

29 April, 3 May. 

Jii»ticea have tu> jarimlielioii in giiitu hy or against 

personx tuin^ or sued in a reprfsiiUative capacity. 

Order nisi to roview order of justices. 

A complaint was laid ac YHckaiidandah by Elisa 
Keid and .James Iteid execuliix atid e.xecutor respec 
lively of George Reid deceased agiinat Thomas Lucas, 
for L7 IOb. 7d. for gnods sold and delivered. On the 
7ih March the justices dismissed the case with coats 
on the ground that they had nu jurisdiction. On the 
28th liolroyd, ■!., granted an order nwi to review this 
decision on ihe ground that the justices committed an 
error in law in ailjudicating that, inasmuch hs the ':oni- 
plainants were suing in a representative capacitv, the 
justices in petty sesaions had no jurisdiction to adju- 



Mr. Geo'j}if.gan for the complainant to move the 
order absolute. The Justices of l/te Peace Ant 1865 s. 
43 imposed a disability on persons suing in a represen- 
lative capacitv but that section was omitted from The 
Justices Act 1887 nor is it in the Justices Act 1890. 

Mr. Barrett aa aintcun ciirite pointed out that there 
wore doubts ns to whetliLr thia disabling clause was 
necessary inasmuch as the j urisdiction of jus- 
tices was a statutory one and therefore did not 
extend to persons suing or sued in a representative 
capacity. 

Cur. a-io. vuU. 

Williams, J. — This was an order nisi to review a 
decision of Justices. There waa i 
the complainant, but Mr. Barrett 
iruggested to me that the justices had no jurisdiction 
to hear a complaint brought by or against a person in 
a i-eprescntative capacity. He referred nic to authori- 
ties cited in Casey's Justices Manual into which I have 
looked and 1 think th.it suggestion is sound, and that 
the justices only derive jurisdiction under the Justices 
Acta. 1 cannot Rnd that they have jurisdiction con- 
ferred on them in suits by or i^aiust persons in a 
representative capacity. I therefore think that the 
justices' decision was right and that tliis order nisi 
must be discharged with osta. 

Solicitors, Tutkill, Qeogliiegan and Perry, 



I appearance 



(Before Hood, J.) 



Upton v. Ciiiphas. 



9 May. 
Practice— Pleading — Where a parly intends to rely on 

precious cUalings between tlie parties to add an im- 

plie'J term to a written contract he mitsl set it oui in 

his pleadings. 

In this case the Statement of Claim set out that 
" Bj a contract in writing dated the 10th January, 
1891, the defendant sold U> the plaintiflf 90 tons of 
Paraline Wa\ to come forward in monthly shipments 
of not less than 15 ti^ns at the price of 6^ cents, per 
pound on board at New York." The defendant in 
Ids defence said " tliat it was an implied, term of the 
said contract in writing that the plaintilT should pay 
cash for the said wax therein mentioned upon the 
delivery thereof in accordance with the terms of such 
contract by the defendant and that after the making 
of the said agreement the plaintiS informed the 
defendant that he was unable to pay cash," <%c., 
"theioupon the defendant declined to carry oiit hia 
]iart of the said contract unless he waa paid cash as 
afiiresaid," 

Up-m this the plaiutifT joined issue. 

At the trial the plaintitF proceeded to l^ad evidence 
as to previous dealings between the parties under 
tl)e contract. 

Mr. Isaacs for the defendant objected that the 
evidence was irrelevant. 

Mr. Duffy for the plaintiff. — It is intended to prove 
that there were previous dealings under the contract 
in which payment was not made by caah. If that is 
established the implication of law is set aside Benjamin 
on Saka 4th Edit. p. G78. It is not necessary to plead 
such a course of previous dealings and a consequent 
custom Kimjv. Beediiian, 1!) L.T. N.S. 473. For if a 
usage is proved it is the same as if it were contained 
in the written contract, and if the defendant pleads 
an implied term in the contract, we, by simply joining 
issue, can at the trial prove a custom which overridea 
that term. He also cited Sparlali v. Benecke, 19 L. J., 
C.P. 293, 

Mr. Isaacs in reply. — A custom must be pleaded, 
Sutton V. Ciceri, 15 Ap. Ca. 144. 

Hood J. — The objection is well founded. The 
object of the new rule is to supply the opposite party 
with all the facts intended to be relied on. The 
plaintiff here says that there is a contract in writing 
anil the defendant says that there is an implied term 
of ibat contract. The plaintiff having simply joined 
issue upon that defence now wants to say, " True ; 
that would be the elTeci, of the contract under ordinary 
fircumstances, but in this case the implied term is 
defeated by our previous course of dealing." This is a 
case for amendment on terms. 

Solicitors for plaintltf, Upton and Thoinas, 

Solicitors for defendant, Wilmoth and Wild. 
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INSOLVENCY JURISDICTION. 

(Before Hodges J.) 

In he J. S. Elkisoton. 

— 5 May. 

Iimohfincy Act 1 S90, s. H7. — A petitioning creditor who 
ifi hie petititni nt/Uen t?taC /us liolda a security for hit 
debt and that he valuer it at nil, need not alto offer 
to give it vp for the benefit oj tlie creditors — WItere 
tlie respontlent obtained leaee to file objecliiiis nunc 
]>ro tunc, and in hie affidavit in support verified i) 
objeciiotus but filed 4, tJie fourth n^yt beijuf verified, 
he wan alloiwd at t)ie hearing to verijij it. — Wliere 
tlie ulieri^'n officer under a writ offi. fa. uiaile a 
demand /or payment on t!ie reapondent at 5 p.m. and 
not obtainituj it thereupon made a return to tlie uyrit 
of nulla botta, Iteltl tltat the reapondent had ujt a 
reasonable lime to pay, and order dixliarged. 
Order nisi in insolvency. 

Tlie Anstraliun Financial Afceucy and Ounruntee 
Company Limited, in voluntary liquidation, tlie 
petitioning creditor, on the 6tli January 18i)2 obtained 
judgment against John Simeon Elkingtoii, the rtispoud- 
ent, for £i8i 5b. 7d. ; upon thin judgment they issued 
execution and the sherifFa officer made a return t^) the 
fi/a of nulla bona. This waa tlie Act of insolvency 
nlleged in the petition, 'i'hc petition also set out that 
the potlLioTiing creditor held no security what«ver for 
the payment of the said auiu save and except n policy 
of assurance upon the life of J. S. Elkington, which 
policy tliey value at niL .An order nisi, was granti^d on 
tbo 1st April 1892. On the 1 1th April the respondcTit 
obtained leave to file objections nujtc pro tunc, and in 
his affidavit in support verified the following objections. 
1. That I have not coinmilted tlie act of insolvency 
alleged in the petf^ion. 

■ i. That the petitioning creditor holds'- a security in 

addition to the security referred lo in the petition 
which it hog not valued nor oU'erud to surrender 
for the lienefit of iny creditors. 

3. That the petition and proceedings relating thereto 
are bad and inoperative. 

The hearing was adjourned until 5th May and on 
the itrd of May i objections were tiled, viz., the 3 
above set out and the foUowiug. — 

4. That one James H. Riley the manager of the 
petitioning creditor herein agreed to compromise 
thiB matter and allow the same to lapse. 

On the hearing evidently was given that the iiherifi"a 
officer mado the demand under thc^y» at 5 p.m., that 
tlie reapondent said to him '■ I cannot pay but you 
know I have a house full of furniture and a library,'' 
and that thereupon the officer mnde a reiurntothu 
writ of nulla bona. 

Mr. ICoo?/" for the respondent to oppose the motion 
took an objection that as the petitioning creditor 
had in his petition vnlued bis security at till lie ought 
to have olTered to give it up for the l)enefit of the 
creditors. In re Jlaru-ard, i V.LIt., (I ) 65. 

■ Mr. Hayes for the petitioner. — The Insolvency Act 
1890 s. 37 tjives two alternatives. If the petitioning 



Creditor values his securiiy he need not stale bis 
willingness to give it up to the creditors. In re Hanoard 
the petitioner said that his security had no marketable 
value ; and he did not value it, as he might have done 
for although it h<id no marketable value il might have 
iiei'n of value to the petitioner. 

HoDGKS, J. — I overrule this objection. The words 
of the Act are plain ; if the petitioning creditor lias a 
security he must either oiler to give it up absolutely, 
or if he is not ready to do that he must put a vnlae on 
it. I agree with the decision in In re Hanoard, and 
it is not inconsistent with this decision. If it means 
what Mr. Woolf contends for I disagree with it. 

Mr. Hayes. — The res|Mmdent cannot ^ into the 4th 
objection, as it is not verified, and has only now been 
addffd. In re Fitzpatrick, lO V.L.R. (1) 6. 

HoDUi^, J. — This objection ought to have been 
taken befort. I will allow tlit.' respondent to verify 
the objection now. 

Mr. Wool/. — There has been no proper return by 
the sheriff's officer to the writ of ^. /a. ; it wns hjs duty 
to seiao the furniture and books. In re Douglas, 12 
V.L.K. 265 

Mr. Hayes in reply. — The answer made by the re- 
spondent justified the sheriff's officer in milking the 
return of nulla bona. 

HoDniss, J. — The only question in this case on 
which I feel it necessary (o decide is one upon which 
there is a conflict of evidence, and I must have re- 
course to that general practice of making that party fail 
upon whom tlie burden of proof lies. On the evidence 
I feel a doubt as to whether the respondent had an 
opportunity of paying the money, and it he hod not 
this opportunity he did not fail to sntisfy the writ, and 
as I am not satisfiod tliattliere was a failure to satisfy 
the writ, I shall discbarge the order, but without 
costs, as the circumstances surrounding the case are 
not satisfactory. 

Solicitors for the petitioning creditor, Godfrey and 
Godfrey. 

Solicitor for the respondent, Letois. 

PROBATE JURISDICTION. 

(Before Williams J.) 

In the Will of Irvine. 

_— '28 April. 

AdmlnidratioH — Where a testator gave all his pro- 
perty to his wife /or li/e and appointed his sons lo be 
executors afler his wife's death, administration c. t. a. 
teas granted to the inidoto reserving leave to the sons 
to come in and prove tlie willa/ler Iter deatlt. 
Motion tor ad minis '.ration with the Will annexed. 
William Ross Irvine left a Will containing the fol- 
lowing clause : " I hereby give devisi^ and bequeath to 
"my wife Rachel Begg Irvine all my property both 
" real nnd persinal for her use nnd lienefit «a long as 
"she lives and after her demise to my family their 
" heirs, executors and assigns, and that my sons act as 
" executors oE this my Will after my wife's decease." 
The present ap[iUcation was by Kachoel B^g 



Vol. XI 11. 



THE AUSTRALIAN LAW TIMES. 



' 241 



Irvine and was that administ ration witli tlie will 
annexed should be granted to her leave being reserved 
to the eons of the testators to come in and prove the 
will after her death. 

Mr. Yasey for the motion. 

Williams, J. Motion granted. 

Proctoia, Cnsey and C Hattovatt, 

(Before a'Beckett J.) 

In the Will of Sturbock. 

Probate — Practice — Tlie proper time to apply for 
jury in a probate action is tlie day on v/iie/i the 
order niei is made rp.tnrnable and not on t!i« day 
on jckir^h tlie trial is set dotvn for heairing. Where 
the cavMor propounds a codicil to the Will pro- 
pounded by tJie executors and does not object to th 
Will, the caveator mvxt begin. 
Motion for order absolute for grant of pr.ib&te. 
'Dr. Mclnemey and Mr. Rickarby for the cavalrij 
applied for a jury. 

Mr. Purees, Q.C., niiil Mr. Topp, for the executors, 
opposed the aiipHcation except on the usual terms 
to payment of costs of tlie adjournment. 

a'Bkckett, J. I will go on with the cnse. 
adhere to my view as to what the practice should 
The old practice was that the order nm was obtained 
then the parties used tn come to Court on a day fixed 
with all their witnesses and no bod^v knew what wi 
going to be done. Great expense was incurred ai 
grest delay was occasioned. To nvoid this a practi' 
was introduced, by myself, I believe, that on the day 
when the order nisi was retumabis all the preiimin 
arics should be settled. That would be the propei 
time to arrange for a trial belore a jury. I think it 
would be moat undesirable and wasteful for both sides 
to come prepared to he^^in and then for an applic»- 
tion to be made for a jurj'. This should come on in 
the ordinary way as the Act directs. As the 
caveatvix propounds a codicil to th'i will and does not 
dispute the will she will begin. 

I'roctors for the caveatrix, Armstrong, Kyneton. 
Proctors for the executors, Slronf/mtin and Crawford 
for Palmer, Kyneton. 

(Before Williams J.) 

In the Will of Mary Crawfokd. 

:;8 April. 3 May. 
Probate — where Ihe test-alor exeented four testamentary 
doeianents, A B C & D of which A was a willand 
B and C codicils to it ami D anotlxer will esxculed 
before C tite codicil C revived the icill A ami probate 
ivmild be granted to iht will A and tlm codicils B 
andC. 

Motion for probate. 

The facta xufBciently appear in the judgment. 
Mr. Evans for the motion 

Cur. ad. vult. 
Williams, J. On tne 10th .lanuary 18fl0 the 



deceased duly executed the will marked A. On the 
5th September Is90 she dulv executed the codicil to 
that will marked B. On the 26tli Septmber 1890 
she duly executed the will marked D. Or the 1 6th 
August 1891 she duly executed the codicil maiked C, 
nnd three days nfter executing this codicil she died. 
I am now adieJ to grant proliate nf either will A or 
will D and the question for me to consider is of which 
of these two wills ought T to «llow probate. In 
Jamtanon Wills 4th Ed. vol. 1 p. 181 it is stated 
" sometimes a codicil has the effect of impliedly re- 
voking the posterior of two wills by expressly referring 
to and recognising the prior one as the actuiil mid 
subsiatinf; will of the testator,'' and at p. 1P9 nf the 
same work Lord Walpole v. Lord Or/ord 3 Ves. 402 
nnd Croif/ie v. MncBoual i Ves. 610, are cited for 
the propositions: — (1) that if n teatntor makes two 
wills, the one earlier in point of date than the other, 
and he afterwards makes a codicil which he declares 
to be a codicil to the enrlier will, this would set up 
the earlier in opposition to the posterior will, and (2) 
that parol evidence is inndmiaaible to show that the 
testator actually intended to refer to the latter will. 
Section 20 of the Wills Art 1890does not nppear to 
have affected the law upon this point and the doctrine 
laid down in Lord Orford's case still holds good. 
Si:i:Janiianoii Willsatp. 191. App ly in ij the doctrine 
I have stated to the present case I am of opinion that 
the testatrix in codicil C has given unmistakahle 
evidence of her intention to revoke the will O nnd to 
recognise the will A aa her Bctual and subsist- 
ing will, if she were of sound testamentary 
capacity at the time of executing codicil O. 
Upon the most important point the evidence before nie 
if not satisfactory. The only evidence I have upon 
the point is that of one of the attesting witnesses, 
Andrew O'Neill. The other attesting witness, John 
Cole, makes no affidavit. Before granting proltate of 
will A and its codicils B and C, I desire to have his 
evidence upon the mental state of the testntrix at the 
time of the execution of C, and also the evidence of 
Edmund Moloney the brother of the testatrix who is 
one iif the executors appointed by A, who takes no 
interpst under the will, and at whose house the 
testatrix was staying when she executed the codti-il C, 
and any further disinterested evidence that may Iw 
procurable. When this further evidence is furnished 
to me I shall be disposed to favorably entertain the 
application for probate of the will A and its codicils B 
andO. 

Proctors, Evans and Masters. 

(Before Hodges, J.) 

In thb Will of Peteb'S. Mercbb. 

5 May. 

Probate — The Court will not extend the titne within 
which application for probate must be made, vis., 6 
months from the publication of notice o/intention 
so to cyiply, tvitltout an a0damt explaining the delay. ' 
Motion for probate. 
Notice of intention to apply for probat« of the will 
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of Peter S. Mercer was publislied on the 26th OctolxT, 
1»91. 

Mr. Moule for the motion. Tliis application is only 
s, fortnight lieyond the six inontlis fixed by the rule of 
praoiici! as the time within which the ap{>lication niUHt 
be made, 

HoiniKs, J. — Six months has been fixed ne the 
extreme limit of time within which the application 
must be made. There must be an affidavit explaining 
the de!ay. 

Proctors, Daviei, Price tind Wighton. 



SITTINaS IN BANCO. 



(Higinbothac 



, C.J,, Williams, Holroyd, 
Hodges, Hiid Hood, J.J.) 



The Trustkes and Councii, of the Roval Aokicul- 
TORAL Society of Victoria v. The Mayor, ktc, op 

THB TOWFT OF £fi8RND0N. 

Feb. lat & 2nd. 

Ynliialion of rateable properly — Crown grant subject to 
restriefion — Local (loverntnent Aet 18110, s. 248. 

(Per lliginhotlMin, C.J.)Wkere land is mtf^eet to certain 
re»lrictio)ig and conditiong, such laiid is only to be 
ratfd upon the annual value which a hypothetical 
tenant from year to year- ruould give far the land if 
let til eiich tenant subject to suck restrictions and 
conditions. 

2'lte Trustees oftlie Victorian Rifle Association 

Mayor, etc., of Willianislown, 16 V.L.R., 251, 
corrected and assented to. 

In detemiining the rate to which land is subject undei 
tlie Local Government Act 1890, the net annual 
vahte to the occupier, and not tlie net annual income 
is the fact to be ascertained. 

Tntstecs to whom, land Li granted by tlie Crown in fa 
^■nple cannot ever become tenants from year to yeai 
uj the land for the purposes of their trust, and 
?iot tlterefore be taken into consideration 
or hi/pothelical tenants ofl/te land. 

(Per Holroyd, J.) In assessing either the net annual 
value or the capital value of land for rating pur- 
poses, tJte Court has not to take into account any 
condition imposed by law respecting tlie application 
of tlie revenue lliat may be derivd from »uch land, 
but it m'tut take into consideration all restrictiotts 
and conditions imposed on the user of such land. 

The Trustees of tfie Victorian Si^ Association v. The 
Mayor, etc., of WiUiamslown, 16 V.fj.ll., S-'il, ques- 
tioned. 

{Per a Beckett & Williams, J J.,) Where laud 
produces an income, the ultimate purpose to which 
such income is to ^e applied is not to be taken into 
considerntinn in ascertaining the annual val'f. of 
such land for rating purposes. 

The TriisUes of the Victorian Rijl: Association v. The 
Mayor, etc., of WilliamstowH, 16 V.L.Ji., 251, dis- 
sented from. 

{Per Hodges, J.) Where it is admitted tltat land is rate- 
able, but tu> satisfactory evidence of tlie nnnical value 
of such land is given, tlie only course open to the 



Court is io fix a nominal rate. 
The Trustees of the Victorian Rijle Association v. The 
Mayor, etc., of WiUiamstown, 16 V.L.R., 251, dis- 
sented front. 
{Per Hood, J.) In arriving at tlie annual value of land 
for rating purposes, Where suc/t land is subject to 
various restrictions and conditions, the real lest to b« 
applied is. what would a tenant give for the land 
provided tliat he is to be subject to the restrictions 
and conditions attaching to t/te land. 
Tlie Trustees of the Victorian Rifle Association v. The 
Mayor, etc., of WiUiamstown, 16 V.L.B., 251, 
assented to. 

This was a case stated for the opinion of the Sup- 
reme Coart by the Chairman of General Sessions. The 
trustees of the Royal Agricultural Society are the 
grantees in fee simjile of the Crown of 30 Hcrea ot 
Und nt Bagotville for the purposes of a show-yard. 
The crnwn grant in question provides amongst other 
things that the land and buildings shall at all times be 
maintained and useil for show yards in accordance 
with regulations to be made by the Govemor-in- 
Council and for uo other purpose, that ihe Crown may 
re-enter if the trustees permit or suffer the laud or any 
part ot it to be need for or applied for any other pur- 
pose nrnllow tlie premises to become out of proper 
order and repair or alienate or attempt to alienate 
this land or premises save in pursuance of a 
power contained in tlie deed to raise 4-15000 
for certain purposes and all income derived from 
the land is directod to be expended on tbe 
objects of the society. The valuator of the "Eseeu- 
don Council valued the land at H4000 and the 
improvements at LI 6000 and striking an nnnual value 
of LI 500 made the trustees liable for L112 10s. for 
rat«s. The trustees appealed to General Sessions imd 
the learned chairmnn reduced the rate to Is., but con- 
sented to state a case for the opinion of the Supreme 
Court. 

Mr. J. D. Wood appeared for the Council of Esseu- 
don. 

Mr. Coldham appeared for the trustees. 

Cur. ad. vuU. 
Slarch Slst 
The Ciiibf Justicb, — Tliis is an appeal by the 
Mayor, Councillors, and Ratepayers of the Town of 
Kssendon from the decision of the Court of General 
Sessions at Melbourne, by which a rate, made by the 
Appellants oii land within the Town of ICa^endon at 
L1500 per annum, was reduced to Is. Tbe land in 
question is held by the Trustees, Respondents, under 
a Crown grant dated August 27, 1 886 to the Trustees 
and their heirs " in order to provide a site for the 
" shoiv yards of the National Agricultural Socii'ty of 
" Victoria for holding shows for the instruction of our 
" subjects and people." The Crown Grant contains 
certain provisoes and conditions, one being that 
the land and buildings shall he at all times 
maintained and used as and for the show 
yards of the National Agricultural Society of 
Victoria in accordance with regulations to be made by 
the Governor-in-Council, and for no other purpose 
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whftlsoever. It is also provided by the grant that the 
Crown may re-onter if the tniBlees should |>erDiit or 
suffer the land or premises or auy part thereof to be 
used for or applied to any other than the purposed 
aforesaid, or to Income out of proper order and re- 
pair, or should nlienatit or attempt to Hlicnate io fee 
simple, or for any less estate or interest, the land and 
preniisfs or any pnrt thereof, save io |iursiiimce of the 
power conti^ined in the deed to raise a sum of luoney 
not exceeding £15,O0U for the objects of making sub- 
stantial and permanent improvements thereon. Friiir 
to the issue of the Cniwn grant tlie land was perma- 
nently reserved from saie under the authority iif Tha 
Land Aet 1884, section 10, authorising I lie permanent 
resfrvniion from sale of crown lands fur any public 
purpose whatsoever including the purpose of publi'' 
education. The trustees ai-e empowered by section 2 
of Tht Land Act ^i^Si^ which has a retrospective opera 
tion, to make, with the approval of the Governor-iii- 
Council, rules and regulations for, an'ongst Other 
things, '' the collection and receipt by such tmtitees of 
" tolls, entrance fees, or other charges for entering in 
" or upon such lands or any specified pnrt or parts 
" thereof." It is admitted that in this and in alt other 
material particulars the powers and obligations of the 
Tespondeota, as defined by the deed in this cuse, are not 
distinguishable from those of the trustees in the case 
oi Disn^ V. The Mayor etc. of William»fiitmi, IS V. 
L.R. 59, which was confirmed and explained in a sub- 
sequent judgment of this Court reported in 16 V.L.R. 
251, under the title of The TrtisUes «J the Vict<nvin 
Rifle AamKialion v. The Mayor etc. of WiUiatitetorvn." 
The present case whs argued liefore the Full Court 
consisting oF three Judges on August 19 and 20 last 
year, and in consequence of doubts entertained by 
some memliers of the Court as to the application of 
the rule of computation of value of the rateable 
property at the net annual value prescribed by section 
248 of the Local Governnmit ^c( ISDO, it has been 
deemed advisable, in view of the great importance and 
difficulty of the questions involved in the appeal, to 
have the whole cnse re-argued in this court before all 
the Judges. Much of the confmion arising from 
the English authorities which have lieen cited will be 
removed if we remeniberthat neither in the present i 
nor in Disney's cases did the quesUon of the rnteability 
of the land come before us for determination. It has 
been edmitti'd in both cnses that the land is rateable 
property within section 246 of the Local OovernmetU 
Act IS90, and for this reason the Court in Disney's 
cases, and the Court of Oeneral Seisions in the present 
case, allowed the rate to stand, but reduced it tc 
nominal amount. In Victoria, by virtueof this sect: 
246, all land is rateable property except in certain 
enumerated cases. The English authorities on the 
suliject of rateability for the poor, including the lead- 
ing case of the Mergey Docks Company v. Canuiron, 11 
H.L. 440 ; 35 L.J. Mag. Cas. 1, decided in 1864-5, 
-which swept away a large number of earlier decisions, 
have turned upon the meaning and effect of the Statute 
43 El'zalieth Chap. 2. They decided that under 
that statute the liability to be rated attaches. 



except in the case of the Crown, upon every occupation 
from which benefit is derived, although the occupation 
be for a purpose which may be deemed to be of a 
public nature. If the occupation be beneficisl the fact 
that such occupation is of necessity applicable sulely to 
purposes, wtietlier public cr otherwise, from which the 
i received no personal benefit is not a ground 
of objection tothepixiperty being rateable. St. Thomas's 
Hospital V. Lambeth Overseers, 45 L.J. (N.S.) Mag. 
Cas. 24. These authorities, together with all questions 
icerning the beneficial occupation of land, should be 
missed fiOTn consi;! era tion as inapplicable to Vic- 
torian law on the subject of ratesbility. The English 
id the Victorian law are, however, substantially the 
me in respect to a wholly different part of this sub- 
ject, namely, the computation of the value of pi-operty 
admitted to be ratealib, at it« net annual value. The 
law nf England upon this subject is laid down by the 
Parochial Assessment Act, 6 and 7 William TV. Chap. 
96, Section I., as follows ;— 

" No rate for the relief of tlie poor Id Englaud and Wales 
" shall be alloweU by any Jnatic-s, or be of any force, wfiich 
" shall not t>e mode upoi) on estimate of the net annual value 
" of the Beveril her«ditain«nt< rated thereunto, tlmt is to say, 
"of the rent at which the same might reasonably be expeut«(l 
" to let from year to ye»r free of all usual tenants rates lUid 
" taxes sod tithes uuiiitiiutution and rent charge, if any, and 
" deducting the probabli; aveiage annual coat of the repnira, 
" insnniDce, and other expenses, if any, nLCesaary to mamtam 
" tbeni in a state to command such tent" 
Section 248 of the Local Government Act 1890 con- 
tiiins similar provL^toiks in the same terms with sn 
immaterial ditference. The case of the Corporation of 
Worcester v Droitv-ich Assessment Committee, 3 Es, 
D. 49, upon which thejudginent in Disney v. Mayiyr 
etc, of }ViUiaT)islvuiH,l5 V.L.R. 59, was founded, is 
a decision of an English Court of Appeal turning on 
the rule given by the above section of the Parochial 
Assessment Act, nnditis therefore a decision which this 
Court recognise.s as binding on it. In Trimhh v. Hill 
5 Ap. Cas. 314-5, the opinion was expressed by the 
Judicial Committee of tha Privy Council that where a 
Colonial LegialaturehaspassedanActm the same terms 
as an Imperial Statnte, and the hitter has received an 
authoritative construction from a Court of Appeal in 
England, by which all the Courts in England are 
bound until a contiary determination has been 
arrived at by the House of Lords, such construction 
should be adopted by the courts of the colony. This 
opinion or suggestion is founded on the view that 
'' it is of the utmost importance that in all parts of the 
" Empire where English law prevails the interpreta- 
" tion of that law by the courts should be as nearly as 
"possible the same.'' The suggestion comes to this 
court from the highest authority, and the reason 
assigned for it has had our entire concurrence — see 
Creamer v. Creenitr, 12 V.LK. 744. In re Allen's 
Caveat 17 V.L.R. 108. In the case of the Corp</rati(m 
of Worcester v. Droittmch Amessinent Committee, 'i Ex, 
L)iv. 49, it was held that where land is used for a 
public purpose, and the occupiers thereof are prevented 
by Statute from deriving the full personal benefit which 
it is capable of producing, tlie land is to be rated to 
I the poor with reference to the amount of profit actually 
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made mid not with I'efereuce to the amount wliidi 
might be earned liy a trading coinpAny, or other 
occupier, not subject lo the statutory restriction. It 
WHS admitted that the water works, in respect to whifh 
the rate in that casewaB fixed, were ratealile property ; 
the question in dispute was to wliat extent tliey wito 
liable to he rated. The Court of Appeal held that the 
corporation could only be assessed for the rent which 
a tenant from year to year would give for the land 
subject to the same statutory restrictions as those 
under which the corporation held it, and not that 
wjiich a tenant entirely unfettered might give — " The 
hypotheiical tenant," the Court said, "is to be a 
"tenant subject to the restrictions." The case of 
" Corporation n/ Liverpool v. Owrsf.ers of Wavertree" 
roponod in note to page 55, 2 Kx. 1>.) " is directly in 
"point, and we are of opinion that that case was 
" correctly decided. Buckbuhs, J. there says, ' The 
" ' wbiile question turns upon the rule given by the 
" ^Parochial Assfitsiiient Act, which says the occupier 
" ' is rateable at what a tenant from year to year will 
" ' I[ive as the rent, who takes the land subject to the 
"' same restrictions aa those under which ihe tenant 
" ' holds it.' This decision seems to us to lie right on 
"principle. An occupier of land is not rateable in 
"respect of the whole profit derived from the land, 
" but only in respect of the profit which be himself 
" derives from the land." The coi-poration in that case 
wei-e authorised by the PjihHc Heallk Aet, 1848, 
section 17, to chorge snch a rale only as might lie 
reasonably expected to be necessnry to defray the 
expenses incident to the water supply, and they ac- 
coi-dingly fixed a price to lie paid by the inhabirants 
for Hnter so lo* us (o leave a net profit of only £600 
upon rates actually received after deducting the ex- 
penses connected with providing the water and collect- 
ion of rates. Tiiis sum represented the amount which 
the corporation failed in their pi'ospective "istimate to 
deduct from the water rate in accordancti with the 
statutory direction ; it was undoubtedly profit earned 
during the year in consequence of the erroneous 
estimate, and it was properly admitted by the 
corporntion to be profit, nnd it was accoi-ditigly 
agreed that it sliould be taken as the gross 
eatiniated annuai value of the land and works, 
and the rateable value, reduced by the statutory de- 
ductions, was fixed at £5^0. It necessarily follows 
from the principle laid down in this case that if the 
occupier is restricted by statute from deriving any 
profit at all from his occupation the hypothetical tenant, 
who has to be taken to be subjei't to the same restric- 
tions as the occupier, will not give any rent for the 
land, and consequently that the land, although rateable 
and therefore liable to be rated at a nominal sum, 
caimot lawfully be rated at more than a nominal sum. 
Disney v. Thn Mayor Ktc. oj WilUaimUmm, 15 V.L.R. 
59, was decided by this Court in accordance with the 
principle here laid down. We held that the restrictive 
conditions of a crown grant of land permanently re- 
served for the purpose for which land is authorised by 
an Act of Parliament to be permanently reserved and 
alienated would have the same effect as an Act of 



Parliament, and that, na the trustees in that case could 
not consistently with the terms of their trust derive 
any profit whatever from the rifle ranges, while they 
were at the some time bound to maintain the ranges, 
the rate should Ije reduced to a nominal amount. It 
has been contended in the recent argument that the 
net income of the trustees, that is to say the aiimey* 
received by them from any source beyond what is re- 
quired to defray necessiiry expenses and to keep the 
land and buildings in proper order and repair, should 
be treated as the net animal value of tlie property, or 
the rent at which it might reasonably be expected to 
let from year to year. In the Droitwitch case the net 
income of £600 was profit which the corporation had 
made during the year in consequence of their erroneous 
estimate and it was therefore properly taken to lie the 
gross estimated annual value from which the rating 
value couH be cfllculated. In llisney's case and in 
the present case the net income is not proht in any 
sense of.the word, for the trustees are l>ound by the 
terms of their grant to apply it to purposes of their 
trust audit has not been suggested that tliey haie not 
so applied it. This iirgument also assumes that the 
hypothetical tenant would not be bourd by the obliga- 
tions cast upon the trustees, and might be regarded as 
entitled to apply such net income to his own purposes. 
But this v'ew is inconsistent with the authority upon 
which nur first decision was founded and it isoppost-d, 
I think, to the principle of the lest of computation 
laid down by ifie act. It the trustees are 
restricted hy the conditions of the grant from deriving 
any profit from the occupation of the property, and if 
the liypothetical tenant is also bound by the same 
restrictions he cannot be conceived to be at liberty to 
take for himself as profits what are not profits in the 
hands of the trustees. The net annual value, not tlie 
net aimunl income, is the fact to be asctTtaiiied, and 
the Act prescribes that the mode byjwhich that value 
is to be ascertained is by considering what rent a 
tenant from year to year would give for the property. 
If the pooperty has no annual value no sane person 
wouid gi\e any rent for it, and consequently the pro- 
perty, although rateable and liable ti. lie rated at a 
nominal amount cannot by the application of this 
statutory test of computation be rated at more than a 
nominal amount. It has been further argued fur the 
appellants that the trustees themselves might be re- 
garded as the hypothetical tenants of this land and 
that the gross and rateable values might be caculat-ed 
by the rent which the trustees might reasonably be 
expected to pay for the laud for the puposes of the 
trust. The Queen v. Tlie Sdiool Boardjor London 17 
Q.B.D., 738 was relied on in support of this view. In 
that cai^e the School Board could be a tenant of the 
premises, and it was ndmitted that if by the terms of 
any Statute the School Board could not leg.illy lie 
tenant it would be excluded fiom the calculation. See 
per Lord Ksher, M.R., page 740. That case was fol- 
lowed by the case of The Otfen't CoUegev. Overseen of 
ClKyrliou'Upon-Medlock, 18 Q.B.D., 403. There, trustees- 
were incorporated under an Act of Parliantent for the 
purpose of establishing and for ever maintaining a 
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college for educational purposes. They were by the act 
empuwLTL'd to acquire and hold as owners in fee simple 
the Und as a i^ite and to erect buildingH thcroon for 
the college, and they had no power to sell or lot the 
land so acquired though they were not expressly pro- 
hibited from doing so. It was held that the trustceii 
could not becoiuii tenants of any siti! for the purposes 
of the college, but that the only site they were 
nutiioriscd to take was one which tliey wore to acquire 
iLS owners in fee simple per Lord Esher p. 407- also that 
the land after it was' acquired by the trustees was dedi- 
cated tor ever as a site of a building for the college; that 
the Trustees were incapable of hiring that knd for the 
purposes of a college, and thnt U'ing prohibited from 
hiring that land they could not therefore be taken 
into consideration as possible tenants, per Fi'y, L.J., 
page 411. The aame distinction was recognised in 
TVte Mayor of Bii.rl</n-upon-TreiU v. The A^gensmtHl 
Gommitlee if Bwrion-ujiw^Trfnt Union, 25 Q.B.D., 
197. Applying the doctrine of the.se decisions to the 
present case I think that the trustees could not, aa 
owners in fee simple under the terms of the Orown 
grant, ever become tenants from lear to year of this 
land for the purposes of their trust, and they cnnnot 
therefore be taken into consideration as possible or 
hypothetical tenants. The twofold argument i)r the 
iip)>ellaats on this part of the case has, in my opinion, 
faiie'l. The test of net annual value is ^onietiinos an 
uiiroiil test and difilcult to apply to the subject matter 
rated (per Linllei/, L.J., in ^mxth v. ChurchioardnnH 
of Diriningluxnt, 2:! Q.B.D., 708). If this test cm he 
applied and is applied in the present caw to the land 
rated the resulting net annual vulue, and consequently 
the rate can only be nominal; if on the other hand the 
test cannot hi.' applied because the Innd is held in fee 
simple by the trusceee, neither they nor anyone else 
could hold it as tenant from year to year. The result 
is the same, and the land, though rateable, can only 
be nited for a nomtr.al amount. The argument ad- 
dressed to us on the second test of rateable value con- 
tained in Section 248 of the Local Government Act 
lf<DO, namely, £5 per cent, (reduced by a later ;\.ct to 
£,& per cent.) upon the fair capital value, has not 
altered the view expressed by the members or the 
Court on this subject iu Disney v. TIia Mayor, etc., of 
WiUianulown, 15 V,L.R. 53. I adhere to the views 
on both the points determined by the Court in tliaf 
case. The subsequent case of Tlie Trustees of tlis 
Victorian Rife Association v. Mayor, etc., of WiUiama- 
town, 16 V.L.R., 2.">1, requires an obvious verbal cor- 
rection, to avoid a possible misapprehension, by thi' 
addition of the words " bi-yond a nominal amount" 
after the word " rated " iu the teiith line from the bot- 
tom of page 254. The judgment so corrected is, in my 
opinion, that which it purports to lie, namely, an ex- 
planation of (he earlier decision and consistoat with it. 
It in no way alters or extends the previous decision of 
the Court. I am of opinion that the decision of tti 
Court of General Sessions was correct, and that it 
ought to bu allirmed. 

The determination of the Court is, that the decision 
of the learned Chairman of the Court of General 



Sessions shall be upheld. 

Mr. Justick Holroyo — Section 248 of the IaxoI 
ffoyernM^iif Jci 1890 isnot easy to construe. If we 
discard the authorities, and 1d(^ at the section as it 
stands, what do we find i We find that in valuing any 
rateable property within a municipal district it in the 
net annual value that is lirst to be computed, and the 
section defines what th:it value is. It ib the rent at 
hich the property might reasonably be expected to 
let from year to year froe of all usual tenants rates 
and taxes, hmt the probable annual average coat of 
surance and other expenses (if any) necessary to 
iuntain the property in a state to command such 
nt. We cannot read the definitimi quite literally ; 
for, if the property could not be lawfully lot from year 
to year, it could not reasonably be expected so to let 
at any rent, and the owner might easily lay upon the 
occupier a prohibition which would practically exempt 
the property from being rated at all, to the mutual 
advaniagi! of both parties. The valuer must l«i 
intended to assume for the pur[X)se of his computation 
that thd property can lie lawfully so let. The whole 
hcheme of corajiutation I'esta upon liypothesies. If 
you can suppose a person desirous of becoming tenant, 
why not suppose also that it would be legal to let to 
him fr.>ni ye.ir ti year! The annual value when 
computed is to lie taken as the rateable value 
of the property provided it does not fall below 
5 per cent, (since altered to 3 per cent, by the Local 
Governinvtit Act 1891 s. 55) upon the fair capital value 
of the fee 8im|ile, in which case 5 per cent, upon the 
fair capital valu i of the fee is to be deemed the rateable 
value. The lir.-t que-ition then which the valuer ha'j 
to ask himself is, what rent might the perstin liable to 
pay the rate upon this property, whether occupier or 
owner, reasonably expect ti> get for it, if it were 
lawful for him to let it, and he wanted to let it, from 
year to year, and for the purpose of this computation 
he must take the property as he finds it, and not specu- 
late as to the purposes to which it might by the expen- 
diture ot money be converted. The probable oust 
of maintenance in ataiu guo is to be deducted from the 
rent that might be obtained, not tlie coat of conversion 
into something different, us of a house intii a shop, or 
pmtture land into arable. Should the property from 
any cause be so unsuitable for letting from year to 
year, that it would be unreasonable to expect it to 
yield a rent equni to the requisite percentage on the 
capital value, then the valuer is to calculate the 
capital value of the fee simple, that is, what sum the 
fee simple would fetch in the market, if judiciously 
sold, whieJi would depend very much upon tlie pur- 
poses to which it could be converted by a buyer, and 
the demajid Tor property of that description in the 
neighbourhood. To answer the question a? to annual 
value, the valuer will naturally inquii-o what is the 
property fit for, for what can it be useil. 
At this stage he mny encounter a difficulty, 
which would not lie liitely to occur to his 
mind, uidess it were subsequently brought home to 
bini by an appeal against his valuation, la he to con- 
fine his researches to the description, character, and 
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condition of the property, as, if it be in town, whetlier 
it be uiaiisioii, shop, cottage or factory, what acconiino- 
datioTi it uirords, in wliat locality it is nituate, luid 
whuthei- ic bu in good or bad repair 1 Or must ho push 
his investigation farther ; to ascertain whether any 
conditions ur restrictions liave been imposed upon the 
enjoyment of it ? I do not speak of conditions in- 
tended merely for preserving it^ oh.iracter, us by pro- 
venting a dwellingfrom biting converted into a shop, 
or arablf? hmd into piuiture, but arbitrary conditions, 
and such as would diminish the amount of the rent 
that a person desirous of becooiiiig a tenant from year 
to year might otherwise be expected to otier for the 
property as it is. Now, inasmuch aa rateable pro- 
perty is all land, a,nd all land is ratesbjo property 
extf.pt what is expressly excepted by the Act, and the 
assessment for ratinp; is not to be hxitd at less than a 
certain percentage upon the cnpital value of the fee 
simple, which is tlic largest estate that can 1>e bad in 
the land, it appears to me, apart from authority, that 
when any auch conditions or restrictions as [ have 
mentiiiued, which atfect the enjoyment only, have been 
imposed, whether by a [irivate individual or hy tlin law, 
tlioy ought not to be taken into account, or at least 
not in esti[uating the capital value. It s^ems nnw to 
he admitted, that, if any such have beeu impo^^ed by n 
private individual, they ought to bo disregarded. Bui 
in the Ciisc of Dianey v. The Mayor &c. of Williamstown 
(15 V.L.R. 59) it was undoubtedly decided that, 
when the user of the property rateable lias bePii 
restricted, or conditi'ins hove been attached to it, by 
law, such restrictions and conditions must not 1>e 
overlooked in the oomputation — either of the annu-'il 
value or of the capital value. I confess that, if the 
matter were res integra, I should be disposed to call 
iu ijueation the soundness oF that decisiOQ. I cannot, 
in this instance, appreciate the distinction Ijetween 
restrictions imposed by law, and restrictions legally 
imposed by a private individual. But seeing that the 
decision referred to, beaides being supported by 
EugHsh authority, has met with the unanimous ap- 
proval of my brother Judges, I must treat this point as 
finally settled. It hae, however, been supposed that 
something more than I have slated was decided in 
Disney's cose, although the judgment of my brother 
a'Beckett, when carefully examined, convinces me that 
he personally intended to go no further. The sulrae- 
quent CHfle of The Trustees of llie Victorian RiJU As- 
sociation V. The Mayor &e. of Wiltiamtlotifn (16 
V.L.Il. 251) was founded upon Disney's c»ae, and 
purported to follow and explain it, and there it was 
distinctly laid down that not only restrictions upon 
the enjoyment of the property, but also conditions 
affecting the disposition of the prolit that might be 
derived from it, were to bereganled in the valuation. 
In delivering the judgment of the Court, of which I 
was u niemlier, the learned Chief Justice snys : " It 
" does not matter what revenue the trustees raise or 
" might raise for the lawful use of the land for tlie pur- 
" poses of the trust . . . But they arc bound to apply 
" the whole of the revenue bo raised solely to the pur- 
" poses of the trust. They hare not not in law any 



" beneficial occupation 'of tlie htnd, and tliey 
" cannot lawfully derive any benetit whatever 
" for themselves from the revenue raised from 
"the land." The words "for themselves" hiive 
slipped in inadvcrtcnUy.' All that was intended to 
be Raid was that the occupation could not be bene- 
ficial at all by reason of the direction to a| ply the 
revenue to the purposes of a puhUc trust. Upon a re- 
consideration of the whole matter, and feeling myt>elf 
for the moment untrammcllud by authority, I think it 
is only by putting a forced construction upon the 24 SUi 
section that the principle enunciated can be spelt I'ut 
of it. According to wliat I conceive to bo tlie natuml 
construction, the vnluer is to compute what rent the 
hypothetical ti'nant would probiibly give, supposing 
that he could do as he [ileascd with any profit that he 
might get from the land ; and, were I not bound by 
Disney's case, I should add, and supp ^sing that he 
could use the land as he liked so long as he did not 
alter its chitractui. It seems still more plain lo my 
comprehension that the value of the fee simple should 
he assessed as if it weio unfettered by conditions. If 
conditions must be regarded, why not inquire Lo what 
encuml>ninces, if any, the property is subject! Upon 
the question which was deiiaied Iwfore us I tbii^k not 
much assistance can be derived from t'le English 
authorities. 1 should pay great respect to Eni^lish 
precedents where our legislature had expressed its whole 
iiilention in the language of an English Act of I'arli<i- 
meut, and particularly where iha circumstances were 
identical or closely similar. But it is quite a difierent 
thing to follow the English interpretation of a 
scrap of au act, or n fragment of a section ; 
and especially so whe:i the circumstances to which 
it has to be applied are dissimilar. The addition 
of a clause or a change of circumstances may put ait 
entirely different complexion upon the enactment. The 
proviso in section 24'i of our Local Government Act, 
which is highly important, and furnishes a key to the 
section, is not cont:ii]ied in auction T of the Bnglish 
Act 6 and 7 Wm. 4, c. 96, ■' an Act to reguUte 
I'arocliiol Assessment ; " snd section I of the English 
Act contains a proviso, wliich is not to be found in our 
Act. The Court of General Sessions in this case has 
stated the Facts specially for the determination 
of tlie Supreme Court thereon. We were told that the 
Court proceeded in its judgment upon the principio 
that conditions imposed by law respecting the applica- 
tion of the revenue that might be <1erived from rate- 
able pro[jetty, as well as those restrictive of the user of 
it, wjre to be taken into account in assessing either 
the net annual value or the capital value. That I 
think wrong. But following as I must, the rule as to 
restrictions on user laid down in Disney v. Mayor etc. of 
IViUiamstown, the rate, in my ojiinion, was properly 
reduced by the Court to one shilling. The Crown 
grant under which the land was held by the trustei's 
i-ecitss that it had been permanently reserved from 
Siile by tlie Governor in Council for the purposes 
thereinaFter appearing ; and provides that tlic grant 
shall be subject to certain conditions; amongst others, 
that the land granted and the building thereoii shall 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



NOTES OP CASE? 
Mbj 14, 1892. 



247 



lie at ilH times thereaflur used na and for a site f<>r the 
show yards of the Natiuiml Agriciilturtil Hoc-Jcty of 
Victoria and offices miU coiiveiiieiUfS coiinectfil tlien- 
with, under such regulations as shall from tJinct'i 
lime be made by the tiovenior in Council and in 
the iiieantinie under rpgulnttuns to lip iii^de by 
the trustPCs, and j'vr no other jnirjxisK whnlgo- 
ever. The giant ulso contains n clause of re- 
entry in certain events, and amongst them in the 
event of the trudlees permitting or sufiering tlie 
premises or anv part thereof to lie used for or applied 
to any ntlipr pur|>ose wilh an exceplion of no moment 
ae regards this argument. Tt would be unreasonalile 
in my judgment, to expect that any rer^on would be- 
come tenant from tear to yci>r of this land nt »ny 
rent subject to such conditions, or that the fee simple, 
if the enjoyment of tlie Imid wen; hampered in this 
way, could have any iiiarki^tahlc value. 

Mr. Justice a'Beckktt (concurred in lij- Mr. 
Justice Williams). This is an appeal 'rom a decision 
of a court of General Sessions reducing the valuation 
of land lield 'jpon trust for public purposes from 
£l,riOO a year lo one shilling. The cmditions of the 
crown grant are i-ubstantially identical uith those of 
thfl graut which was considered by this court in tlie 
cases of Ditney v. The Mayor of Williawf.town, \Ti 
V.L.H., S», and TruiUen of Rifle Aitociation v. Tlie 
Mayor of WilliaJiivtou,n, 16 V.L.K. 251. As frequent 
reference to these cases is necessary I will n-for to 
them as Disney's Case No. 1 and Disney's Case No. 2. 
When the appeal was tin^t heard thd respondent's 
council infonn* d us that the learned judge at (ieneral 
Sessions had n'duced the rate to Is, on the authority 
of Disney's Case No. 2, and counsel bef on- us relied on 
that case as concluding ihc mutter ns it undoubtedly 
did. Two of the judges who heai-d the appeal, dis- 
(lentcd from Disney's Case No. 'J ; but as it was a 
d<-cisionof tliit fullcourtit was thought desirable to have 
the appeal re-argued before all the judges. It is to bo 
observed that the decision in Disney's case Ko. 2 pur- 
ports to follow the pievious decision in Disney's ciisi' 
No. 1 ; but in fact it decides s new point. In Disney's 
c:ise No. 1 the justices upheld the contention tlint the 
fee simple slmuld !« valuiil without taking into con- 
sideration the conditions and lesirictions of the Crown 
Grant and the question for the opinion of the Full 
Court WIS whether this di'tetmination ua^ erroneous 
in point of law. It was held to l>e erroneous. 
In Disney's case No. 2 it was decided Hint no matter 
what amount of revenue might lie rais<'d consistently 
wilh the terms of the giant inasmuch as the Imsiees 
were bound lo apply the wlloleof iheievenne so raised 
solely to the purposes of their trust they bad not in 
law any l>eijelicial octupaiion and the land was exempt 
from liability to he rated. Now, nliliough in Disney's 
case No. 1 there are dicta in the judgment of the 
liarned Chief Jusiico lo that ellecl ihey go be.\ond 
anyiiiing which was ai-gui d or decidi^ in that case. It 
is one thing to say that when the conditions of a 
crown grant reduce the iiiconiu which can 1>e produced 
by the laud, the value of the Lind is io be mettdured 
by its io^uced income and another thing lo sjy that 



when the hind eonies to be I'ated this reduced income 
is lo go for nothing because it is to be applied to trust 
purposes. As one of the judges who heaiil Disney's 
case No. 1 I said '' When lands have Ijeen vested in 
" trustees for purposes of public utility as for water or 
" gas supply the annual vahie is not to be assessed hy 
"irealing the lands as available for ordinary letting 
"purposes. The net revenue derivab'e from the pro- 
''perty used lis law requires it to be used is the basis 
" of valuation." If Dianey'scose No. 2 were reversed 
it would leave untouched the decision in Disney's 
case No. 1. I now proceed to stale my reasons for 
dissenting fiom iJianey's cise No. 2. According to 
English decisions, although legal restrictions upon the 
use of land are to be regarded in measuring its pro- 
ductiveness for rating purposes, the land is rateable 
although the income produced is to bo applied to public 
purposes or charitahle purposes from which the occu- 
pant can derive no iienefit. " If any piofit be made 
" the application of it when made is immaterial to the 
" question of rateabilify."' T/c Kiitg v. Inhabitant 
of St. Giles Yi/rk 3 B. and Ad. 673. A series of deci- 
sions has establislied the principle stated as follows by 
Lord Chelmsford in St. Thoma»'<i Hospital v. Lambeth 
Overseer 45 L.J. Magistrates casei p. 24. " There 
" being property of which the beneficial occupation is 
" of iLi'cesaity iipjilicalile solely fo purposes whether 
"public or otherwise from whicli the occupiers receive 
" no personal benefit, that is not a ground of objection 
" to the properly being rateable." Therefore accord- 
ing to Englieh law wliichoar court has heretofore 
followed in rating cases. Disney's case No. 2 is clearly 
wrong in deciding that l)ecause the income which the 
land produced was devoted to trust purposes the land 
was exempt f roni rating. But it has been suggested 
that although the decision may be wrong in stilting 
that the land is exempt from rating it is right in re- 
sult as when the land comes to be valued for rating 
purposes under our Act, its value must be taken to be 
nothing. If is said that under section 248 of onr Act 
you arc to measure value by ascertaining what a 
hypothetical tenant would give for the property and 
as the hypothetical tenant would give nothing for the 
right to receive an income which he could only apply 
to trust purpose^, the land must be valued at nothing. 
Our section provides that the property rateable "shall 
"lie computed at its net annual value that is to say 
" at the rent ut which the same might reasonably he 
" e\pected to let for from year to yeiir with certain 
drductions. The corresponding section of 6 & 7 Wm. 
4 c. 96 provider " that the estimate shall he made of 
"the net annual value, that is to sny of the i-ent at 
" which the same might n'asotiiibly be expected to 
" let from year to year, with certain deductions." As 
Ihe English sectien as io mode of assessing value is 
substantially the same as our own I consider that the 
English decisions which establidi the proposition that 
land held for trust purposes is not exempt from rnting 
are decisions showing that such land cin be valued for 
rating purposes. I cannot suppose that a qui.«tion 
would have lieen repeatedly argued and decided, the 
answer to which would be barren in reLull^^d would 
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catablish that land was not exempt from rating, which 
when rated could be valued at nothing'. In deciding 
that the Innd was rnteable English judges must also 
have decided that it could lie valued for rating pur- 
poses. I admit that these decisiona do not explain 
how the difficulty is got over as to tiiiding what the 
hypothetical tenant would give where land is held hj' 
trustees for public |j«rposes but it must in some way 
have lieen surniounted. In several decisions dealing 
not with the nbstract question of rateability, ^lut 
with the amount at which the property is to be rated, 
a substantial amount lias been fixed where it was per- 
fectly clear that the income of the property was by 
law devoted to a specific purpose from which the 
hypothetical tenant could derive no benefit. In the 
St. Thomas's Hospital case, a hospital established by 
charter the i-evenue of which was to be spent " for the 
use and maintenance of the poor, .=ick and infirm" 
was assessed taking X10900 as the rateable valu-!. 
The Governors of Ihe Hospitjil appealed on tlie 
ground that the revenue was to l>e held in trust and 
the appeal was dismissed. No difficulty was suggested 
OS to the hypothetical tenant, who, if he were bound by 
the trust, could not receive anything for his own liene- 
fit. In CorjiiiratH'n nf Wnrcegf'r v. Droitvnteh Assait- 
ment Committee 2 Exchequer Di'vittion, p. 40, all the 
revenue collected by water rates was to be devoted to 
the improvement of the supply and it was said " The 
" Corporation having in view the beuefit of the inhabi- 
" tants have made the scale of rates so low as to leave 
" n profit only of £600 upon the rrttes actually 
" received after deducting the expenses connected with 
" providing the water, collection Ac, upon which 
" amount they contend they ought to he rated." They 
were fated accordingly. The hypothetical tenant is 
referred to in the judgment which may have assumed 
that he ci'uld put this L600 into his pocket though 
the Corporation were biund to devote it to the im- 
provement of the Water Supply. To the same effect 
is the case of Mayor of Liverpool v. OversKers oj 
ir«jwj'(re« reported in a note to 'the Droitwitch case, 
\i\UltriwhaHUnionv. The Cheshire Lities Committee 15 
Q.Jl. Division a Kailwny Conipany governed by private 
Act of I'nrliament was assessed for four miles of its 
lines on the limited profit to which the Act I'estrictod it 
It could not be supposed that this four miles of rail- 
way could in fact have Ix-en let or that a hypothetical 
tenant could nppropriate to himself the profits of the 
company. There is no doubt that the section under 
which the property is valued has to be strained to 
meet cases oF this kind and is often difficult of liti-ral 
applicatiim. In thecaaaoi Hacknty v. TMvtherhnrgt, 1 
El. U. i L. 41, observations will lie found aa to its 
extension by analogy to deductions not specified in the 
section with respect to properties as to which the 
supposition of a letting in the ordinary seiise cannot 
)« applied and to which the deductions specified in the 
section nie in ixjipli cable. We apply it under our own 
laiv to piiria of public works for gas supply, water 
sup^ily or railway communication. Applying the 
s<;ction in these cases neceasaiily involves an assumed 
alteration of the law under which the property is held. 



We Gild 'I hypothetical tenant for a property wide 
the law does not allow to lie let. part of an undertak- 
ing which is held as a whole under an act prescribing 
how the property is to be used and who is to use it, 
and we assume that the tenant can receive and keep 
what the law would not allow him to obtain. It is 
no greater departure from fact to assume that the 
imaginary tenant of Innd held for trust purposes 
ciiuld apply for his own benefit the income which law 
requires the trustees to devote to Irust purposes. But 
to my mind a more satisfactory solution of the diffi- 
culty is to regard tlie opening words of section 248. 
" The projierty shall bn computed at its net annual 
'' value "as the governing words and to read the words 
"that is to say at the rent, itc," as subordinate and 
inly applicable where the property is of a kind which 
could Iw let. Where you cannot apply the test 
provided by the section for nscertaining net an- 
nual value you are not to say that the land is 
of no annu'ii v.ibie ; liuc you must resort to some 
analogous calculation to ascertain what the value is. 
.It seems to aie most unrensonalile to relieve land froni 
its liability to rates because you cannot literally apply 
the section which provides how it is to be i-ated. It 
is clear that land held by trustees for pulilic purposes 
is not intended to be exempt from rating, for in the 
list of exceptions In Section 246 of the Act, there is 
an exemption of land held by the Crown for public 
purposes. It is obvious that the revenues of the trus- 
tees of land held for pulilic purposes may bo largely in- 
creased by roads, lighting, and other lf)ca! irnprovp- 
ments to which they ought to contribute, and yet it 
has been argued that such land is to go free because 
the section under which all descriptions of property 
are to lie rated does not conveniently fit it. This is to 
defeat the object of legislation by the words intended 
to define the means by which the object i« to be 
attained, and to treat a difficulty ,08 insuperable which 
English authorities have effectually disposed of. I 
have dealt with the case so far upon principle, not 
upon the meagre evidence Iwfnre us, because it was 
upon the principle laid down in Disney's case No. 2 
that the case was decided in General Sessions and "vas 
first argued before us. No question nroae then as to 
whether the land did in fact produce an income. I 
am anxious to disaociale the question of principle from 
the question of evidence. Admittedly we have not to 
deal with land which, as descrilied in some of the 
cases, has lieen struck with sterility, because law bss 
deciiled that it shall be applied to purposes which can 
produce no income or to pjjrposes which produce an 
income only sufficient to pay the expenses of earning 
it. In Buch a case there is no income or no surplus 
income, and there is no net annual value and nothing 
to rate. The principle upon which the present 
case was decided would apply to a grant where 
a large income was undoubtedly produced, as, tor 
instance a grant to trustees of land to be let for 
f^ricultural purposes and the net rents to beheld in 
trust for the umintenance of students at an agricul- 
tural college. According to Disney's case No. 3 end 
the present case whatever the amount of the i^et rente. 
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of such land might be, the Innd could only be nited nt 
% ahiiting. la this it is iti;ot the conect view 1 I liold 
tliat it is not. Whnt is ihe exact eftect of the cvidencR 
before tlie GcDcral SesGions ns to the value of the hind 
here is a doubtful matter and comparatively unim- 
portnnt. It appf-ars that some evidence of income 
produced wns afforded hy a Imlance sheet of the Agri- 
cultural Society from wliioh it miglit be inferred that 
income reached the trustees. There was also a state- 
ment the grounds of which were not explained or tested 
by cross-examination nsto the capital valueof the land 
taking into account the i-cslrictions of the Cronn 
^rant. This woe (he only evidence by which a definite 
amount could be an-ived at nnd was not satisfnclory. 
For (his rcn£ou I think tliat the decision of the court 
below may be sustained though the ground on which it 
proceeded wiis erroneous. 

N B. — My brother Williams desires me to odd tliat 
lie roncurs in this judgment. 

Mh. Justice Hodgrs. — The only questiiiu we have 
to decide in this case is, was the decision of the 
tienend Sessions rightlln my opinion it was. This Court 
decided in Disney v. T'lin'Maijor etc. of WilUaintloinn 
IS V.L.R. 59, that where land has been reserved for 
certain public purposes nnd is aftrrwiirds conveyed in 
fee to trustees for these purposes, thcuunicipal council 
in estimating the rateiible value of such property must 
take into consideration the restrictions and conditions 
in the Crown grant. When the jiresent cafe came 
before the Court of General Sessions there was no 
satisfactory evidence given of the yearlj- value of this 
land with all the rostrictions in the Crown grant or 
that the land with these restrictions was of any value. 
And as it was adniittt'd thnt the land was ratcahle 
the only course open to that Court ws to fix a nominal, 
rKte, which it did. That is all the Court has to decide 
and OS I do not entirely concur in any of tliejudgments 
and as everything outside the decision will lie oditer, it 
aeenis to mo lictter not to embarrass future argu- 
ment and the ultimate determination of this question 
by more dicta. Though it may be proper to express 
in so many words that the case called Disney's No. 2 
is not in my opinion law. 

Mb, Jc?tice IToi'D. — The aiatter for our deter- 
mination in this case is not the liability of the 
land to be rated but the amount of the rate that 
ou^lit to be imposed, the appellants not niising 
any question as to rateabiHty. Land in this colony 
cvfn though it be "struck with sterility" is rate- 
able and the possibility or impossibility nf beae- 
ficinl occupation can only he considered as an element 
in arriving at the amount of the r»tc. lly the Local 
Gwrmnent Act 16itO, section 248 is provided the 
method for nrriving r^ that amount. An annual value 
of 'not less than £.h per centum upon the capital value 
is to be ascertained and this in every case is a question 
of fact to be detenuined upon proper evidence. The 
annual value which the Act contemplates is the rent 
which a tenant might rensenably he expected to give 
from year to year subject to certain deductions. In 
ordinary case^ this rent may be estimated with couj- 
parative ea^ but from time to time exceptional 



instances have occurred which have presented various 
dilHculties, the chief being in thu cases of tramways 
and gasworks, or cases like the present whei-e practic- 
nlly the properties cnnnot be let and the whole matter 
then Ijocomos one of theoriiiing and guessing. I doubt 
if the legislature ever conleuiplated these cases when 
the Act was piissi'd and the difticulty arises which so 
often arises of the Court having to apply a statutory 
test or deiinition to subject matters to which it is really 
not applicable at all (see per L. Coleridge in Smith v. 
ChureliitaTdem of liirmingham, 33 Q.B.]l. 703). 
However, the difficulty has to be fr.ccd and the Courts 
have done so by imagining an imi>osfiible hypothesis. 
They have created a hypothetical thougli impossible 
tenant and then endeavoured to find out the rent such 
a tenant would give. That is the statutory and judicial 
interprt'tation of the words " net annual value " Smith 
». Birmingham, 22 Q.B.D. at p. 2^0. Then is added 
a qualification, the tennnt is to l>e a tenant upon the 
terms pecnliar to the property. 

" It is not reoBonable t<i expect that an; ront cuuld be ob- 



teonnt of the prcmisea in the state in which the 
Act fays thay are to ren tiin Omen'i College v. Ovrraefn of 
CiarUoH, IS Q.B.D. at p. 410." 

"Tho legal principle is thus, yiu are to take tlie aniiual 
value to be the rent whieh a hypothetical lenont from year to 
year would give for it if he had it opon tho same tcrma as the 
aotual ownpr ban it DtiivihtTg WaUT'efri' r. Pmsi'toiit Vuiini, 
17Q.B.1J. at p. 387. 

So that to arrive at the net annual value of the land 
you must consider it with all its natural and statutory 
advantages and disadvantages. In the present cnse 
the title to tlie land is one that it is not eoisy to classify 
under any of the usual headings. The Crown grant 
is cloRged with various restrictions, all of which 
nialerially affect the value of the land. Thnrefore the 
substantial question is what would the property bring 
in the open market burdened with the conditions in the 
Crown grant. In order to arrive at the hypotheticfll 
tenant tlie land must he supposed to be In the niiirket 
and then the way to ascertain its value is to sny " there 
is the land, these are the conditions under which it oun 
alone be occupied, whnt rent is it reasonable to expect 
that anyone will give." In arriving at a determination 
on this point vei ought not to confound the ratonble 
value of the property occupied, with the remunerative 
value to the present occupier, Reg. v. Rhymney Hy. Co. 
L.U. 4 Q.B. at p. 283). The fact that a jirofit or a 
loss arises from the property only constitutes one out 
of ranny elements in determining its value. We have 
no concern with beneficial occupation under our law 
except so far ns it may indirectly induce a tenant to 
pay a rent. In Engbnd if property will let at a rent 
it is immaterial for rating purposes to enquire what 
becomes of that rent or what the Inndiord may have 
to do with it when he receives it. In order to support 
a rale on the grounds of beneficial occupation it is 
sufficient if the property be capable of yielding a clear 
rent over and nbiive the necessary outgoings and land 
occupie*! by bare trustees is not exempt from rating 
under this test Mers»j Dockt v. Joiwi, 11 H.L.C. i4X>). 
But it is obvious that it is one thing to say tliat prop- 
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ei-ty is not exirmpt from mtiiig and a totally different 
thing to Bay bow the amount iii the rate is to be 
arrived at. Land may produce a net annual income 
and so be capable of Iwnoficial occupation while n.t the 
same time it« occupation may be so burdened with 
conditions and restrictions thiit it coold not be reason- 
ably expected to let at any rent. To nrrive at the 
amount of the rate wo have to consider the probable 
rent which is the test of the net annual value. But 
value to whom 1 Suraly not to imaginary persons under 
imaginary, circumstances. We are obliged to assume 
a hypothetical tenant hut ought we to assume anj filing 
iuore 7 Is not the real test of value which the property 
as it is will bring in open competition 1 

"Wonld the property fetch money in the morket if the 
owner wished to let it ? If he coul<l let it only on lerina v hie i 
would givs no benefit no one woiilil occupy. Clould the owner 
find a tenant who would pay him any rent ! That ilepeniU on 
the benefit to be derived from the occupation." I'er Brett, 
M.R., Wm( BrKHtiriek S'-hm^l Board v. Over^r. of Wcni 
Brwuivict, 13 Q.B.D. at p. 911. 

So if by law no one can derive any benefit from the 
occupation what if the value of the land 1 In the pre- 
sent case we have this important element. The trustees 
are not to have the handlinp; of any profits. They 
merely hold the land in trust, to allow the society to 
use it. It is true that the Crown "rant speaks of a 
mortgf^te over the profits but 1 fail to see where the 
tniatees are to get any profit from. They are not to 
use the land themselves nor allow anyone but the 
society to use it, and it can hardly be conceived 
that they are to charge the society for the use of it. 
At all events no such power of charging is contained 
in the grant. The trustees it is said by virtue of 
section 1.17 of the Land Ad 1890 may make regula- 
tious for collection and receipt by them of entrance 
fees on Soch Und. Assuming for the sake ot the ar^ 
ment that this particular statutory power v ould pnsE 
to the imaginary tenant, yet no evidence had been 
given that any such regulations .were ever made or 
any such fees ever received. So that an intending 
tenant would inspect the Crown grant and would di 
cover that he could only have the land oupn the terms 
and restrictions mentioned therein. He would find tha 
his position would be that of a trustee only and that 
apparently his sole duty would be to hold the property 
and allow the Agricultural Society to use it. Th 
society might or might not make profits out of its sho' 
held upon the land. But the utmost power which 
speculator {suppositious but snne) would possess for: 
couping himself would be that he might (subject to the 
approval of the Go vernor-in- Council which might 
might not be given), make regulations for charging 
entrEuicefees. Couldany man tinder such circumstances 
be reasonably expected to pay any rent whatevi 
Even if the present trustees can be considered as 
possible tenants would they pay any rent for land which 
can only be a burden to them. It is possible that the 
society itself would be willing to pay a rent. But it 
is not tha tenant nor is it the person rated, nor conid 
it be. The property must be vested in trustees to hold 
upon the terms imposed by statute ami by the Crown 
grant. The trustees are rated and tho only possible 
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hypothetical tenant must be some person who would be 
willing to take their place and pay a rent. The statute 
no doubt requires tliat one should look at all possible 
tenants, Sfg. v. Lotidon SeJiool Board, 17 Q.E.D. p. 
738, but they must lie reasonable tonants. In my 

ion, property tied like this is could have no mar- 
ketable value to reasonable men and therefore as it 

t be rated at something the amount should be 
fixed at the nominal sum of Is. It has been said thnt 
this point has been impliedly decided, against this view, 
by (he English decisions. I do not think it has. It 
was raised but not decided in the Owtn's College caae 
(see 18 Q.B.D. nt p. 407), and no one seems to have 
suggested that the question had been previously de- 
cided and it must be rcniembeted : — 

"That the dccixioni In thciae r*ting cobcr have been pro 
greaaive andtliat m the earlier catPB f oi'iitA which ini};ht have 
been raised and decijiedwcrc not raised "24 Q.B.D. at p. 209, 
perL. Eaher M.R. 

The cjueslion for the determination of tho Court 
of General Sessions upon these appeals is the value 
in the market of the property considering all the 
terms and restrictions imposed by law and this value 
is to le arrived at upon evidence. The evidence 
given for tho appellants in the Court of General 
Sessions upon the honring of this appeal was in n-y 
opinion founded upon an erroneous basis, totally 
apnrt from the point in issue and was pioiierly 
disregaided by the learned chairman. We have Iwen 
informed however that he gave his decision following 
this court in the case of TIte TruaUei of Oie Victorian, 
Riflf. Assoeiation v. The Mayor etc. of WitliamiUouTt, 
16 V.L.B. 251. That case had been impugned in this 
argument. I cannot see that it decides any new 
principle or was ever meant to decide any. It aeenis to 
me to be the logical conclusion from the pn-vious 
decision between the same parties (l."] V.L.R. S9.) 
The first case had decided that in valuing land grant- 
ed by the crown to any person or corporate body, the 
municipal council must bike into consideration all the 
restrictions and conditions of the Crown grant. 
The second case merely says that when the restrictions 
and conditions of that particular grant were so con- 
sidered the value of the land to any possible t«nant 
n'as only nominal. That is all that cas« decides and 
decides in my opinion correctly though there are ex- 
pressions in the judgment which taken by themselves 
are not strictly accurate. My conclusion therefore is 
that the decision of the General Sessions was correct. 

Solicitors for the appellant council, MaUeiion,Bnt/land 
and Sliiii:art. 

Solicitors for the respondent trustees, MeSean and 

Leonard. 

. IN CHAMBERS. 

{Before Hodges, J.) 

M.iCPIlRRSOX BV PER SErr FKIRNP, HdMK, V, UnIOX 

Trustre Cov. of Australia, Liuitrd. 

l.'ith, 18tli May. 

AilmiriisCralioft nuit — Infant — Wardof Court — Gttartl- 
I ian — WJisre a teslemeTUart/ g^iardian of an infant it 
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domiciled out of tlie jurindielion nf the Court, t!ie 
Court tL-ill appoint a co-gtiardian domiciled within 
tlif, jurisdiction to act with such teilametUari/ 

Application on belinlf of the plaintiff for ciii^ ap- 
pointment of a. gunrdiau of the infant plaintilT, 
MncjiherBOii. 

It appeared from the affidivvits tiiat the iufH^iit plain- 
tift, Kathleen Purves Macpherson, is theoidy daughter 
of the late Mr. Robert Charh'a Maepherson.oEToorak, 
who left property aiuiiunting to X70,000 iind upwards, 
which under his will devolves upon the child upon her 
attaining the nge of 25 veiLrs. Mr. Macphersen died 
on the 15th August, 1889, and in November of the 
year following his widow in<trried Mr. George William 
barton, then of Sydney. Shortly after their marriage 
Mr. and Mi'a. Barton went to England ond settled 
there. In October, 1891, Mrs. Barton died in London, 
having previously to her death, by a codicil to her 
will, appointed her husband guanjian of her child, 
Kathleen Purvea Macpherson. In April last Mr. 
iSavton came out to Victoria for the purpoae of tran- 
sacting certain private business, and upon his arrival 
ill the colony he was informed that an administration 
suit by the infant Kathleen's next friend, Miss Eliza 
Hume, had been coiuuienced against the Union Trustee 
Gouipnoy, the executors under the will of the infant's 
father, and that the child, by reason of the suit, was 
now a ward of Court, and that he could not take her 
out of the colony. Subsequently Mr. Barton took the 
child to visit her grand-aunt, Miss Eliza Hume, from 
whose house she was removed to the house of Mr. J. L. 
Purves, who refused to return her to her stfpfalhcr. 
Mr. Barton opposed tlie application for the appoint- 
ment of a gumdian, on the ground that he was nlreody 
the duly-appointed and legitimate guardian of the 
child, and that it was unnecessary to appoint another. 

Dr. Madden, Mr. Topp, and Mr. CoM/iam appeared 
for the plaintiff, Eliza Hume ; Mr. I'iygolt for the 
Union Tiustee Company, and Mr. Jmacn and Mr. 
BryaiU for G. W. Bjirton. 

His Honor, in giving judgment, said :-~This appli- 
, cation arises out of an administration suit that has 
been instituted by Kathleen Purves Macpherson by 
her next friend, Eliza Hume, and the application is for 
the appointment of a guardian of the infant plaintiff. 
It appears that the infant plaintitr was born about the 
22nd February, 1889, iu Victoria, and that her par- 
ents' domicile tit that time was Victoria ; that her 
father died in Victoria on or about tlie 15th August, 
18B9, leaving considerable property here, in which the 
infant is largely interested ; and that liii< widow mar- 
ried George VV. Barton on or about the 31x1 November 
1890. After this marrbige Mr. and Mrs. Barton went 
to England. Ho far the facts arc not in dispute, but a 
doubt has been raised as to whether Mrs. Barton was 
domiciled in Enghind on the 28th September, 1891, 
the day on which she is alleged to have made the 
codii;il to hiir will, and the question lias also jbeen 
raised whether that codicil was duly executed. From 
the circumstances under which she left the colony, 
from the variances or differences that existed between 



her and her friends and conneclious; from the fact that 
her husLiand hod resigned his position in Sydney togi) 
with her, from the fact of her saying to Mr. Brett, as 
I believe she did, that she did not intend to return to 
Australia, coupled with what took place at home, I 
have come to the conclusion that she was not nierely 
staying in England, but that she meant to make that 
country her permanent home ; that it was herdomiclle 
of choice, and that she had elected to stay permanently 
in it. And I think that, apart from her return here 
for temporary purposes, she would have remained 
there if she hod lived. I therefore think that on that 
day on which tlie codicil was executed, viz., the 25th 
September, 1891, Mrs. Harton was domiciled in Eng- 
land. I think, also, that the coJicil has been duly 
executed in the presence of two witnesses present at 
the same time. I think, also, that Mi's. Barton was 
at the time of her death domiciled in England, and 
that she hod not at that time any intention of chang- 
ing her domicile. After her deatli, which took place 
in London on 11th October. 1891, Mr, Barton re- 
turned to Victoria, bringing with him the infant 
plaintifl, and 1 believe his intention was only to re- 
main in Victoria for a short lime and then to return to 
England, and I have no doubt that he intended to 
take the infant plaintiff with him. This suit was in- 
stituted HTiA this application has been made in the 
course of thr suit for the appointment of a guardian. 
Mr. Isaacs, on behalf of Mr. Barton, contends that 
inasmuch as this codicil was made in the place of Mrs. 
Barton's domicile, and inasmuch as by the law of 
domicile she had power tu appoint aguardi-in, and did 
appoint her husband as guardian, and inasmuch as by 
the law of this country a guardian can be similarly 
appointed, and as Mr. Barton is at present here, this 
a)jplication is not necessary, and cannot be granted. 
Now I take it OS beyond dispute and well established 
by a series of decisions, that the bringing of an ad- 
minJHlration suit makes this infant plaintiff a ward of 
Oourt, and it is equally well established that when 
once a person is mode a ward of Court that person 
cannot bo taken out of the jurisdiction of the Court 
without the consent of the Court — not that that per- 
son cannot be taken out of the jurisdiction at alt or 
that the Court cannot give leave for such purpose, but 
such person cannot be taken away without the consent 
of the Court^and it seems to me on the facts that 
Mr. Barton would be g'>ing, and intends to go, out of 
the jurisdiction of the Court ; and as I must assume 
that he does not intend to commit an act in contempt 
of Court, and to .take the waid out of the jurisdiction 
of the Court, it appears to me that if he carries out the 
intention wliiuh he at the present time has, the infant 
would be left within the jurisdiction of the Court with 
no guardian within (he jurisdiction to whom the Court 
could look, and through whom the Court could enforce 
its orderK. As I uuderstand the case of Johnstone v. 
Biallie (10 CI. & Y. 42), which was followed by me in 
Robert«on v. Smith (16 V.L.R., 566), what the Court 
requires is that thereshall be somebody resident within 
the juris'iiction of the Ci>urt, responsible to the Court, 
and able to carry out the orders of the Court, and 
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tlirough whom and by whose means the orders of the 
Court can be enforced. And the Courts li;ive gone so 
far OS to decide that even wliere a Father has been left 
guardian to his own child, if tho father be resident out 
of the jurisdiction of the Court, the Court will appoint 
a guardian other than t!ip father within the jurisdic- 
tion, and aUhi>ugh the Court will not directly super- 
sede tlie father, it requires (the fatlier bein<; imtof 
the jurisdiction) someone within the jurisdiction 
throu5h whom its orders can liii enforced, and I can- 
not think that that requireineiit is satisfied because 
the person happens to be within the jurisdiction at the 
time the application fc)r the appointment of a guirdian 
is made, or at th^ time the suit is begun. If it were 
BO, it would only be necessary for n person to walk 
within the jurisdiction and leave it as soon as the ap- 
plication was disposed of. I havb therefore come to 
^tho conclusion that in this cqse it will bo propir, and I 
think, on the facts of the case, tlie necessity for ap- 
pointing A guardian exists, no^ o:dy 1«cau^ of the 
child having been born here, and of its father having 
been domiciled hero, but also by reason of the most 
Eultstantial part of her property l>eing hc're. I think, 
therefore, a guardian ought to \m appointjit wittiin the 
jurisdiction. But one having bucn [iroperly appointed 
elsewhere he is not to be superseded and to be re- 
garded as a stmnger, but as a person wilh some rights. 
I think*! oii;,'ht to take the course tnken in RoherUun 
V, SiniUi, and refer it to the Chief Clerk to approve a 
fit and proper peraon to hi- appointed as guardian c-f 
the cliild, some pers<m resident and domiciled in tliis 
country, who will discharge these duties in conjunc- 
tion with Mr. Barton, who may he domiciled and resi- 
dent elsewhere. The costs of alt parties (to be taxed) 
shou'd come out of the estate, the trustees to have 
their costs as Iwtween solicitor and client. 

Solicitors. — For the plaintilFs, Blake efc Rigynll; for 
defendant, WUUtn & Colhs ; for Barton, Wool/ & 
Dentrde. 

Be to re Hoilge-s, J. 

Bone v. Bone. 

20th May. 

Marriage Act 1890 {No. 1166) sec. \\l- Ina}>plicaiion 
ander IhU aeetiott tite Gotirl /tas to nnquirc w/tet/ter 
tli« wife, ifis or AdS TWt m^ietU separate Mtaie and 
alao what toouid bf a eujjicient miin, if aJte hns not 
such estate lo enable kev lo /tave tJie merits ofliAr case 
investigated ; an-i tiiere/hre an affii-laeit is reqnireil 
Hi>f on/y t/ial the wife Jias ttot sti(ficir.nt estate but 
also to show eireumslancei from wkicli tlm Court can 
gather what would be a s'tjteient sum to enable her 
lo haae her case investigated. 

Application under st'c. Ill of the M'crritu/e Act IH90 
on behalf of the wife the petitioner in a suit for dis- 
solution of niRrriage for an order that her husband the 
respondent do pay into Court a sum of money sulficieut 
to enable lier to have the merits of her case investignted 
by a proctor. 

Mr. Woolf in support. 
Mr. Motile to oppose. 



His tluNOR said : — I desire to say a word with regard 
to applications by a wife under this section. The 
practice seams to lie unsettled hut the section requires 
th^it the Court shall inquirij into the question whether 
the wife has or lias not sufficient separate estate ; and 
also what would be a sufficient sum, if she has not 
luffiuient separate estate, to enable her to have the 
iierita of her case investigated. An affidavit is required 
to show that the wife hits not sutKcieut estate and I 
think the affidavit should go on to show circumstances 
from wliich the Court could gatlier what would be a 
sulEcient sum to enable her to h^ve her ca.^e investi- 
gated ; e.g., what has already Iwen done at the time of 
the Application and what in all probnbility will require 
to bi! done by the proctor for the proper investigation 
or her case. Without such an affi;!avit I do not see 
liow the Court can estimit.; whnt would be a sum suffi- 
cient for the inve<itigation and what sum cught to be 
paid into Court i'y the hasl>a' d. In the present ap- 
plication [ can sei.-, from wliut hiu b^en mentioned at 
the bar and fram ruling the petition, that some further 
slight tnvestigntion may be necessary and I bIihII 
therefore order the respondent to pay a small sum into 
Court for this purpose. I order the respondent to pay 
j£3 into Court and tn pay the putitioner's costs of this 
application which I fix at £2 2s. I certify for counsel. 

Proctore, for petitioner OauTison tfc Wallace ; for 
respondent Moule <fe Seddon. 

Before Hoilges J. 

Herrick and oxnEiis v. Usited Oladde Silver 
Mining Comp.^ny, 

13th, 16th May. 

IUle3 o/ Supreme Court 1SS4 Order LXVII. r. 9— 

Reai PropeHg Act 1890 (iVb. 1130) sk 12;'), ISO - 

Fi fa — Execution — Land — A sheriff cayi not seize ami 

s':U property out of the jiirixdiction of l/ie Court. 

Application oil Iwhalfofthe plaintitf under order 
LXVII., r. 9, CTvlling u|<;n the sheriff of the Central 
Bailiwick to show cause why he should not be ordered 
to si'll the defendant company's interest in certain 
silver mining leases, sitnated in Tasmania, under and 
by virtue of a writ oiji-iri facias of the Supremo Court 
of Victoria. 

It appeai-ed from the affidavit in support that the 
defendantcorapany's registered office was in Melbourne, 
that the plaintiff:', who were working miners, had 
recovered against the defendant company the sum of 
jE155 l"2a. fid. with costs for wages, and that on tliis 
judgment execution was issued and the sheriff was 
requested to seize and sell oert;iin silver mining leases 
possessed by the defendant company in Tasmania, bat 
that the sheriff refused ti) do so on the ground tliat 
this property was situated outside the jurisdiction of 
the Court. 

The arguments appear sufficiently from the judg- 
ment. 

The clerk to the plaintiff's solicitor in support. 

Mr. Anderson to oppose. 

His Honor said I will consider the matter. 

Hrs Honor on a subsequent day delivered the 
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following judgment :— This was an npplkatioa by t.he 
plaintifia uuder order LXVII rule 9, for en order 

directing the sheriff to execute a writ of j?eri _/hci(M 
upon certiiiik tenaes in a silver mining company in which 
the defendants were int«re3t)'d in Tiismnuia, and for 
an order that the sheriff sljould be ordered to sell the 
defendant's interest in the same. After seizuri* it wbh 
objected on the pait of the siieriff that the land, beinj; 
outside thi- jurisdiction of tho Court, oould not be sold 
by him. In ray opinion that contention is gocil. 
According to tlie ger.eral principles which govern a 
sherifT, it is his duty to seiw before he sells, and he 
could not seize Und in Tasmania. At one time it wns 
only what might he called a personal eatate in land 
which could be sold by the Bherilf. Afterwards a 
power was fjiven him to Bell Ih.^ fee. Section 180 of 
tlie Jieal Properly Act 1890, provides that ihu sheritt" 
may sell land without seizing it. Section 12.) of the 
. same act shows what lands are there refori-ed to. It 
provides that — 

" From Bad after the pitwLng of this act the boiisea, laiitis, 
and other hereilit&tiients tuiil renl eitatee aituittu or beiug 
withiQ Victoria belonging to iiiiy person indebteil, includinR 
an equity of redemption and all interest to whici-. aiith pi rwin 
ia entitled in any houaea, lunds, and other heredi tames ta, uur- 
portal or incorporeal, and reel estates in VicWria, Ac, shall 
be BubjeuC to the like remedies, proceedings, and proucsa in 
any Court of law or equity in Victoria for seixiiig, Bxteoding. 
selling, or disposing of any such lioiises, ftc, in like manner 
as personal estates in Victoria are seized, extended, sold or 
disposed uf for Ihe satisfoetion of debto." 
That shows that the sheriff can only sell ?uch land 
asniity be in Victoria, .1 cannot find any nuthority, 
nor, HO far as I know, is there any, that the sheriff 
can seize and sell property out of tho jurisdiction of 
the Court. 1 therefore dismiss the summons with 
three guineas costs. 1 certify for counsel. 

Solicilors for plaintiff UobJa^ ; for sheriff, Jt. S. 
Anderson Si Son, 

SITTINGS IN BANCO. 

(Before Higinbotham C. J. Williams and Hood J. J.) 

Whitney v. Jubticks Jfcc. or Footschat. 

March. 

Exploaiveg Act 1885 (1890)— r/te Ammunilion fac- 
tory Act 188!l. 

A general Act ia controileJ 6y a special Act relating to 
the taiM t.nbjecl matter, and the jtroiinioiu of Uie 
general Act immt yield to tfioae if the Bjieeial Act ii 
MO far an Oiey are inconeijii^nt with litem. 

The Ammunilion Factory Act 1889 rattjiea a team, tli 
terms of which arc inconeisteitl witli " 7'he Explosives 
Act 1885 " {teproJiiced in the Exfilusioes Act 1890), 
and authorises lite erection and carrying on of an 
ammunition factory free from the means of control 
created by the last mentioned Act. 

iJ'er Williams J.) The am iituniliun factory autliorised 
by t/ie Ammiinition Factory Act 1889, is sutnethimj 
edlogether outside the Explosives Act. 
This was a case stated liy the cjniirman of General 

Sessions. On the 28th May 1889, a lease of o acres 

of crown land at Footsoray was granted to the Colonial 



Ammunition Company by the Governorin-Conncii for 
tho purpose of eri'cting a factory thereon for tlie mauu- 
facture of ammunition. The lessees bound tliemselvea 
to supply to tho government a very laige number of 
(Mirtrtdgcs on specified terms. They were also at libci ty 
to manufacture ammunition for sale generally. Thu 
lease also contained a number of covenants with res- 
pect to the carrying on ai the business of the manu- 
facture of ammunition and as to Ihe user of the land. 
Iji November 1889 The AmmiMition Factory Act 1889,' 
{Act No. Iu2i) ratifying the leasts was passed, and the 
company subseijuently commenced business. Tlie in- 
spector of explosives, lioweviT, insisted thut before the 
manufacture of cartridges could be lawfully commenced 
the factory must be licensed in ac-ordituce with the 
provisions of t'le Explosiven Act 18y0, and in April 
1891, the company's manager. Captain Whitney, was 
summoned before the justices of Footscray for manu- 
facturing explosives without having obtained a license 
for his premises under the Explosives Act ISHO, and 
was convicted and lini'd £5 with £21 costs. From 
tl ia decision the defendant Wljitncy appealed to 
General Sessions and the learned chairman reversed 
the oi'der of the justices witii £15 t5s. costs, but con- 
sented to state a case for the opinion of tiio Supreme 
Court. 

Mr. C. A. Smyth for the appellant, (the inspectorof 
explosives) contended that the f.nctory was subject to 
the Explosives Act 1890, That the terms uf tho lease 
were in no way repugnant to the provisions contained 
in the Exploiicet Act and that therefore as The 
Ammunition Factory Act 1869, Imd not specially eit- 
ctitpted the lessees fnim the conditions imposed by the 
Explosives Act l^'^a, as to tho manufactures of explo- 
sives, Ihey were sulijcct to the provisions of it. 

Dr. Mmlilen aiul Mr. JlrgaiU for the respondent 
Whitney contended that though The Ammunition 
Factory Act 1889, did not in express words repeal The 
Explosives Act 1885 so far as related to the company's 
factory it did I'upeal it by implication as the conditions 
contained in the lease were absolutely contradictory 
to many of the provisions of tho Explosive* Act. That 
it would be impossible for the lessees to carry out the 
objects and the covenants of the lease if the comjiany 
was held to be within the provisions of the Explosives 
Act. 

Car ad vult. 
March 3Ut. 

TiiK CniRr JtiancR. — Cas-i slated for the deter- 
mination of the Full Court by tho chairman of the 
Court of Gencml Sessions at Melbourne, under section 
130 of tho JiisHcea Act 1890. The appellant, A. 
Whitney, wns convicted on June 10, 1891, bv the 
Court of Petty Sessions, at Footscray, on the chnri^c of 
manufacturing ammunition on April 7, 1891, on the 
premises <if the Coloiiial Ammunition Factory Com- 
pany, of which be was the manager, such premises not 
being then licensed under the Explosives Act 1890, and 
he was Bned jE5 5s. wiih £21 costs. The Court of 
General Sessions, on appeal, quashed the conviction, 
and we have now to determine whether the appellant 
was rightly convicted. The Explosives Ad 1^85, was 
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]iasscd to protect the public against the danger arising 
in the hazardous operntions of the manufiicturo, 
carriage, Htora^'e, and sale of Al kinds of explosives. 
Sflction 7 prohibited, under heavy pennlties, the njunu- 
facture of any explosive — a term which includes 
ammunition of all descriptions — except at a factory 
licensed for the same under any regulation made under 
the act. By section 5 (1) power was given to the 
Oovernor-in-Couiicil from time to time to mate, alter, 
and repeal regulations for tlie purjiose, i>U€r alia, of 
licensing factories for (he manufacture of explosives. 
Regulations made under this power, and in Foi'Ce nt 
the time of tlie alleged ofTence, ioi posed strict conditions 
on the issue of a license by the Minister of the Crown 
administering the act. It was provided by these regu- 
lations, amongst other things, that the Minister might 
reject the application for a license altogether, or might 
grant to the applicant permission to apply to (he muni- 
cipal council for their assent to the establishment of a 
factory on a proposed site, and that such assent should 
be first obtained and forwarded to the Minister in 
writing before the application for h license should be 
finally dealt with ; and further, that on the preliminary 
approval of an application for a license the applicant 
should complete the factory and the arrnngeinenta 
ther-.'of in accordance with the terms of the proposed 
license, and to the satisfaction of a Qoverniuent in- 
spector, before the license should be issued. Minute 
and stringent provisions are made by the act and the 
regulationa for the obsprvance by the licensee of the 
conditions of the license snd for tho ojanagement of 
the fnctory in accordance with specific general rules to 
secure public safety and convenience in tiie |iroct«8 oE 
mnnutacture. Part V. of the act provides for inspec- 
tion by Government inspectors of magazines iind 
factories. Those provisi')ns of the Act of Parliament 
nius*. be taken to have'been known to Ihe Govenimont 
at the time (May 2S, 188'J) the lease alwut to be men- 
tioned was granted by the Govprnor-in-Council, and to 
Parliament at the time (November 4, 1889) the lease 
was ratified by Act No. 1,022. It has liecn assumed 
in the argument that the regulations which weri: put 
in evidence, though of a much later date, were sub- 
stantially the game aa the regulationa in force at the 
same periods. Ou the ^Sth May, 1880, a lease of 
Crown lands, comprising five acres or thereahouts, 
together with certain easements, was gn^nted by the 
Cniw to the Colonial Ammunition Compaiiv Limited, 
a company duly registered in England, under the 
Companies Acts 1862-1883, for a term of 99J years, at 
peppercorn rent. The lessees bound themselves to 
supply ammunition cartridges to the Government iin 
certain t«rms ; they were not prevented froni manu- 
facturing and selling nmmitnition to other purchasers. 
The lease contained covenants by the lessees that 
they would carry on the factory under regulations 
framed by the lessees or tiieir successors, to 1>e appmved 
by the Minister of Defence ; that neither the lessees 
nor their successors would use the demised premises, 
or the easements enjoyed therewith u rider the lease, 
for any other use or purpose than an ammunition fac- 
tory ; that they would at all times permit and allow 



I all persons authorised by Her Majesty or 

I or by the Minister of Defence, mil access to all and 
every part of the premises thereby demised, for the 

I purpose of inspection or for any purpose whatsoever; 

I and that they would not sublet or assign the demised 
premise.", or any part thereof, without the permission 
in writing oi the Minister of Defence. The leaiie was 

I grante^i upon the express conditions tliat Her Majesty 

\ and her successors, or the Doard of Lind and Works, 

I its successors or assigns, might re-enter and re-possej« 
the premises fur rent in arrear or upon breiich of any 
of the covenants, whether negative or positive, therein 
contained by or on the jiart of the lessees. Liastly, it 
was expressly agreed tti.it the lease was granted by 
Her Majesty anJ accepted by the lessees, and that tlio 
several covenauls and provisions thereinbefore contain- 
ed on the part of Her Majesty or Her Majesty's 
OovFrnment in Victoria and on the pnrt of ihe lessees 
were entered into subject wholly to tatification by the 
Parliament of Victoria, and that in the event of the 
Parliament of Victoria not ratifying the granting o£ 
the lease within 12 months from the date thereof the 
lease should be absolutely void and of no effect. The 
Act No. 1,022 was passed in the same year, on Nov- 
ember i. The preamble recited that it was desirable 
and expedient that the tease should be ratified by 
Parliament. Section 2 provided that notwithstanding 
anything contained in any net relating to lands of tbc 
Crown, the lease granted by the I>ov em or-in -Council 
to the Colonial Ammunition Company Limited, and 
bearing date the 2Sth day of May, 1889, together 
with all rights, powers, privileges, and easements, 
thereby created and eotiferred, was thereby ratitied 
and confirmed, and that it ahould be lawful for the 
Oovemor-in- Council to carry out and give effect to the 
same. The first words of this section surest that 
doubts were entertained whether without an Act of 
Parliiiment a lease of Crown lands for such a purpose 
and on such terms could be grunted by the Governor- 
in-Council under the exiatitig Land Act. No reference 
is made to the Exjilosive» Act ISSri, or to any other 
act genera] or special. The appellant relies on the 
rule of interpretation of statutes that a genera! act is 
cotitrulled by a special act, and (hat the provisions of 
a general act must yield to thoae of a special act in so 
fur as they are inconsistent with them. Attomej/ 
Getieral v. Great Eaulem Kailvxiy Coiii/iany, 7 Ch. 
App., 475. confirmed on appeal, in Law Reports, 6 E. 
& 1. App., 367 ; Cor/ioratioiio/ i'arinoalhv. Simtnons, 
10 Ch. Uiv., 518. It has been argued, and in our 
opinion the nrgumeiit baa not been answered, that 
such an inconsistency arises between the Kxplonittv 
Act 1885 and Act No. 1,022 with reference to the 
subject matter of the conviction in this case. The 
E^Kiilotives Act i88o, prohibited the manufacture of 
ammunition, or the carrying on of the process of such 
manufacture, except at a factory licensed under a re- 
gulation, sec. 7. Regulation 34 made the assent of 
the municipal council of a factory on tlie proposed site 
a condition precedent of the power of the Minister to 
grant a license for a factory on such site. The Act 
No. 1,022 ratifying th« lease gave legislative authority 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



to the lessees to erect a fuctory aiid to cnrry on tlio 
process of the nimiufiiciuie of aniniuiiition upon the 
innd contained in the lease. A tense when thus ratified 
must be regarded, we tliink, as ii Parliamentary license 
to the leasee to cnrry on this ha/nrdous buainei^s exempt 
from tlie necessity uf obtaining for the leased site the 
assent of the mnnicipnl council, or a license from tlio 
Minister. It has liecii contended thnt it could not 
have been the intention of the LegiBlnture to deprive 
the inhabitants of this locality of the ample protection 
provided for them by the Ea-pJ-otitfi Art J8Bf>, and to 
substitute for that Act, and the regulations under it, 
such provisions for maiiogement, inspection, and con- 
trol as are contained in the lease. Hut we cannot 
speculate upon what the intention of the Legislature 
may have been. We must only conetrnc the language 
that is used, and the legislature has, in our opinion, 
authorifenl the erection and currvitig on of this factorf 
free from the means of control ctoated by the earlier 
and general act We have arrived at the determina- 
tion, but not without some hesitation, that the appell- 
ant was not rightly convicted, and that the conviction 
was properly quashed. 

Mr. Jpstice Williams. — I agree with llie judgment 
of the Court, and in the reasons stated for the judg- 
ment ; but I desire to state that I was during the 
argument, nnd have since remained, free from the 
doubts which affected, and still scoms to affect, the 
other members of the Court, The view I took during 
the ai^nient nas that this manufactory is outside the 
EtrplotwiH AeC altogether, nnd I still adhere to that 
view. Kor am I so much pressed by ihe considemtion 
thnt the placitg this manufactory outside t.Ke Ej^Io- 
sives Act rendera it a greater source of peri! to the 
locality in which it is situate than would have I 
the case had it been under the operntions of that act. 
There ia a covenant in the lease (which Parlinment 
has ratified, and of which it has expressed approval) 
providing that tlie lessees will carry on their business 
under reflations fiamcd by them, but approved by 
the Minister of Pefcnce. 1 f the lessees commit r breach 
of this covenant {which fact may be ascertained by 
inspection under another covenant in the lease). Her 
Majesty nr the Board of Land and Works may deter- 
mine the leaso by re-entry. It is not to be assumed 
that the Crown {the lessor) or the Minister of Defence 
has so neglected its or his duty as to ullow tliiw 
necessarily dangerous business to be carried on either 
not under reg'ulations, or under regulations which are 
not reasonably adequate and sufficient to [iiotect life, 
limb, and property. Assuming, as I am bound to do, 
that this pressing and momentous duty has not been 
neglected, I fail to see why, under such regulations, 
the business of this factory should not be carried on 
with no greater peril than would have lieen the case 
had it Iteen amenable to the provisions of the act 
mentioned. 

Solicitors for the appellant C'/iinnesa. 

Solicitors for the respondent OHfott, Croker Snouden 



(Higinbotliam C.J., WilliamB & Hood J.J.) 

AfiKifw V. Danbv. 

March, 7, 8, 9, 10. 
Sah to dtfeat ereditorg—Jiill of Sale— U Elh. ch. 5 

Act Ko. 557 —iMtruiimtU^ Act ISOO Part Vl. 
In order to avoid a tale uiider 1 3 Eh'z. ch. 5, it ia mtre*- 
nary that yood eoneideration thall not have bef.n 
givitn and t/ial the person to whom t/ie properti/ i* 
a^gnfd tliall not have received it honajtde, hut with 
notice o/thefraiid of the assiynor. 
In detennijiing uhetJier a document is or is not a bill of 
sa/f. thu later decisions go lo ahovi that tlie Court V^ll 
Ux'k at lite real tranaaciion belveen the parties and 
agcertain the actual truth of tlie case, and u-ill hold 
tltal a document, although informal in character, i« a 
bill of sale, if it ia shown to be either a Titunimeni of 
title to the goods, uilhout which there would be no 
transaetiiin between Ike parlies, or a depository of the 
final intention of the parlies, and tliertfore necessary 
lo be put in evidence in proof of the transaction. 
Act Ifo. 557 (reproduced in the InalrumenU Act 1890) 
with the exception of Section 11 applies only lo 
transfers by wag of ■mortgage or seettrity and does 
not include absolute transfers. 

This was a motion for a new trial by the defendant 
an appeal by the defendant from bo much of the judg- 
ment as was in favour of the plaintiff and an appeal by 
the plaintilffromso much ofthejudgmentaswaain favor 
of the defendant. On the 24th December 1889 A. H. 
Wilkinson sold to George Askew the plaintifF nil his 
business and stockin-tradeand the document by which 
the sale was effected and under which the plaintiff took 
possession of the goods and premises absolutely trans- 
ferred the said business and stock-in-trade for the 
consideration therein expressed. Shortly afterwards, 
early in January 1 890, Wilkinson voluntarily seques- 
trated his estate. Immediately after the document of 
the 24th December 1889 (set out in full in the judg- 
ment below) WHS eigned the plaintiff took posaeaaion 
of the purchased property and sold and Iwught largely 
in the ordinary course of business until he was stopped 
by the seizure of the snoods in March 1890 by Wilkin- 
son's trustee in insolvency, the father of the present 
defendant, who subsequent'y died and the present de- 
fendant was elected as the successor in the trust and sold 
the goods seined by his predecessor. After the seizure of 
the goods the plaintiff' brought the present action and 
sued the defendant for trespass in entering and taking 
the goods, in trover for the conversion of the goods and 
in detinue for the detention of certain trade books. The 
defences setup by the defendant were first that the 
sale to the plaintiff by Wilkinson was a sham sale: 
Secondly that it was fraudulent and void under 13 
Eliz. Ch. 5 ; Thirdly that it was fraudulent and void 
under section 71 of the Insolvency Statute 1871, in 
that it was a fraudulent preference of one Burkitt 
a creditor of Wilkinson, and fourthly that the alleged 
sale was not made in the ordinary course of business 
and tho documentof the 24th December 1889, whereby 
it was effected was a bill of sale invalid by reason of 
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iion-reipst ration. Tlio action wjis tried before Mr- 
Justice ii'Ueckett iiiid a jury of six iind at tlie close of 
the case tlie following questions were Eubniitied to the 
jury. 

1. Was the alleged wile by Wilkinson not n. real 
hut a sham Ente, not intended by either Wilkinson or 
the pt»jiitiir to pnss the property or any of it to the 
plaintilf! 

2. Was the alleged sale made by Wilkinson, as the 
pUintiiT knew, at a time when Wilkinson was greatly 
iiidebteil nnd for the purposp and with the intention 
of defrauding, dofejiting, and delaying the creditors ol 
Wilkinson and without any valuable consideration? 

3. Was Wilkinson at the time of the alleged siile, 
as the plaJntiS* and Burkitt well knew, unable to pay 
his debts ns ihey Iwoaine due from his own nioiiov nnd 
was the alleged aale niadr^ iiifiwour of plaintitTin liust ' 
for Burkitl., and as Burkitt then well knew of giving 
Bui'kitt a preference over the other creditors ? 

4. Assuming tli:it the plaintiff is entitled to damages 
for the seizure and sale of goods iKtught and paid for 
after the purchase from Wilkinson, what damages do 
you give for the seiKure of such goods 1 

5. Do you fi'id that any of the goods seized by the 
defendant wei-e goods which had been bought on credit 
iind not paid for at the tine of the seizure ! 

0. If you answeryes to (juestion five iihttt damages 
do you give for the seizure and sale of such goods 1 

7. What dnmagea do you give for the seizure of the 
trade hooks bought by the plaintiff ? 

8. If you answer <|upstions one, two, and three in 
favour of the plaintiff what damages do you give in 
addition to the damages under questions four, five, si\, 

9. Wei-e the goods bought by the plaintiff nftei- the 
sale liy Wilkinson distingnishnble by the defendant 
from those included in the sale by Wilkinson. 

10. V^cre the goods bought liy the plaintiff after 
ihe sale by Wilkinson distinguishable hy the plahititi 
from those included in the sale by Wilkinson. 

11. Was the plaintiff offered by the defendant an 
opportunity for distinguishing and reinovinir the goods 
so subsequently bought before the defendant sold than 
with the other goods! 

12. llnd the plaintiffs tenancy of Bradford House 
been deleruiined by operation of Uw when the defen- 
dnnt seized in November 1800 ? 

13. If you say No to question twelve what dainties 
do you give for trespass in entering Bradford House 1 

To the aliove questions the jury returned the follotv- 
ing answers. 

In answer to questions one, two and three we think 
Ibat it was a i-eul and not a »liam fuile and was for valu- 
able consideration stid was not in trust for Burkitt. 

In answer to question four ; £1000 damage*. 

In answer to question five ; Yep. 

In answer to question six ; £475 dninages. 

In answer to question seven : £1 damages. 

In answer to question eight ; £.3800 damages. 

In answer to question nine ; No. 

In answer to question ton ; Yes. 

la answer to question eleven ; No. 



In answer to question twelve ; Yes. 

Upon these findings the plaintiff moved for 
judgment for £327G with costs but His Honour 
held that the plaintiff was not entitled to Ihe £38uu 
found by the jury to be the value of the goods taken 
possession of hy the plaintiff under document of tlie 
24111 Decenil^er on tlie ground that such document was 
a bill of sale requiring rejjistration and His Honor 
entei;ed up judgment for the plaintiff for £147& with 
costs of action except the costs of the issues on whieli 
the defendant had succeeded which costs the plaintiff 
was diricted to par to the deFendsnt, and the defendant 
was directed within one month to deliver to the plain- 
tiff the Ixioks purchased Uy the plaintiff after the 24tli 
Decemlier 1889. From the judgment the defendant 
appealed and also moved for a new trial. The plaintiff 
also appealed. 

Mr. Topp nntl Mr. haaes, appe.ircd in support of 
the motion, and for the defendant appellant 

Dr. Mnddmi and Mr. Irvine, appeared to oppose 
the motion and for the plaintiff respondent. 

Cur. ad. vufl. 
April 8th. 

Thk Chibp J0STICK. — A motion by the defendant 
for a new trial, an appeal by the defendant from Ihe 
judgment of the leai'ned primary judge in favour of 
the plaintiff awarding him £1,475 and the genemi costs 
of the action, and an appeal by the plaintiff from a 
portion of the judgment, have by consent been argued 
together. The plaintiff was the tnmsferree under a 
document dated December ^4, 1889, whereby, in con- 
sideration of the sum of £5,3'^5 to be paid by him, one 
A. H. Wilkinson purported to sell and transfer to the 
plaintiff uU his stock-in-trade, goods, fixtures, and 
chattels upon the promises known as Bradford-house 
in North Fitzroy, wliero Wilkinson cnrried on tlie 
bnsiness of a draper. Tho defendant on October iiS, 
1890, became trustee in insolvency of the estate of 
Wilkinsim. The plnintif) sued the defendant on three 
counts. For trespass in entering and taking his goods, 
in trover for the conversion of his goods, and in detinue 
for the detention of the books used in the btisinoss. 
The defendant set up four distinct defences to the 
whole action. He pleaded, first, that the sale on 
December 24, 1889, was not a real l>ut a sliam sate; 
secondly, that the sale was fraudulent and void under 
13 Elis., cb. 6, as it hud been made for the purpose 
and with the intention of defrauding, defeating, and 
delaying tlte creditors nf Wilkinson, and without any 
valuable consideration ; thirdly, that the transfer was 
fraudulent and void within section 71 of the Insolvettcy 
Slatvte 1871, as it was mode to and in favour of the 
plaintiff in trust for Burkitt, acreditorof Wilkinson, 
with the view, as the plaintiff and Burkitt then well 
knew, of giving Burkitt a prefei'cnce over the other 
creditors ; and, fourthly, that the alleged sale was not 
made in the ordinary course of business, and that the 
document whereby the sale took place was never regis- 
tered as a bill of sale under the provisions of Th« 
I>i/:t.rutiir.nt and Securitiet Slatnle 1864 and the Act 
No. 557, and was therefore wholly iiiOperative and in- 
valid. We pi-oceed to d«at with the motion and the 
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several appeals in tlie order in whicli they li/ivti been 
prMPiited to us aiul argned. Tim motion by the du- 
feiicluint for A new trial Ims lieen supportod on six 
grounde. These involve the consideralion of one uv 
more of the answers given by Ihejury tothe 13 questions 
submitted to tlipm by the judge. First, it hus l>oen 
contended that the verdict and the findings of the jury 
adverse to the dffendant are against evidence and the 
weight of evidence. Tliis contention was pointed in 
argument to the special finding that the sale wiih a 
real sale, and to the finding, included in the vei-dict, 
that though Wilkinson and Burkilt may have been 
dbhoneat in the part they took in the transaction the 
plainliff Askew was hooe°t, and did not know that 
they were liishoneat. We have intimated in the couisi* 
of the argument that the case could not, in our opinion 
have been withdrawn from the jury upon either of these 
grounds. There was sufficient evidence to show that 
the sale, npart from the question of the ho7ta fiden of 
the parties to it, was a transaction which all the 
parties intended to curry into eflect ; that Askew was 
not a mere toot of \\ ilkinson and Iturkitt, and that in 
this sense the sale was a. real and not a sham sale. 
The evidence as to the honesty or botui fiihn nf tlio 
plaintiff was much less satisfactory. His share in the 
transaction was open to grave suspicion, and it called 
for. atiil we hnve nn doubt that it received, due con- 
sideration from the jury ; and we are nnt prepared to 
say that the jury could ni>t, as renaonable men, have 
found that the plaintiff in this transiiction was honest. 
He was suddenly tempted by an advantageous ofTer 
which he had to accept or reject with little time for 
consideration, and, although he must have known that 
he was required to pay for the stock less than it waK 
actnally worth, it ia possible, that he may have tliouglit 
tliat the interests of the creditors would be safer if the 
business were in his hands as proprietor rather than 
in Wilkinson's. He had to pay the hills that were (o 
be endorsed by fiurkitt, and he may have believed 
that he would be able to pay them as they became due 
out of the proceeds of the businPss, and that Wilkinson 
would, like any other honest d<'btiir, apply the proceeds 
of the hills, as they were paid, to satisfy (he claims of 
his creditors. We do not say that wo should hnve 
found as the jury haVH found on this question, hut wo 
cannot say that the jui-y have lieen clearly and un- 
mistakably wrong in their finding. Under this head 
it was further contended by Mr. Topp that there was no 
evidence to support thefinding of the jury on the 11th 
queHtion, namely, that the plnintilT was not afhirded 
by the defendant an opportunity for dixtinguishing 
and removing the goods bought sulisequently to the 
purchase front Wilkinson liefore the defendiint sold 
tliem with the other goods. We am inclined to agree 
with this contention, hut it is unnecessary to determine 
the question in view of our decision on the plaintiffs 
ap{«al, by which the question and the answer alike 
l>ecome itnniateriai. 2nd. It is said that the learned 
judge misdirected the jury with respect to the goods 
bought and paid for since December 24, 1889, out or" 
the proceeds of ihe goods iKiught by Ih" plaintiff from 
Wilkinson on that day. This ground was given up 



as a ground of motion for a new trial as the damages 
wcreaKsessed contingently at £1,000. 3rd. This ground 
of motion for a new trial for misdirection fails for tho 
same reason. The jury have assessed the plaintifTs 
damages contingently at £475, and the question is 
disposed of by our decision upon the defendant's and 
the plaintiflTs appeals. 4lh. This ground of motion 
for a new trial resolves itself into an objection to the 
sufficiency of the answer given by the jury to the 
following portion of the second question, "Was the 
alleged anle made by Wilkinson, as the plaintiff knew, 
at the time when Wilkinson was greatly indebted, and 
for the pur|>OBc and with the intention of defrauding, 
defeating, and delaying the creditors of Wilkinson ! " 
Questions one and three have been answered. This part 
of question two, it is said, has not been answered, and 
Ihero has been consequently a mistrial. The question 
was put with reference to so much of the defence as 
rested on the statute 13 Rliz.: ch. 5. By section fi of 
(hat act it is provided that the act shall not extend to 
alienations of property made on good consideration and 
bonafde. to any person not having notice of tlie fraud, 
It has been held accordingly that under this act a mere 
intention to defraud, defeat, or delay creditors is not 
sufficient to avoid a cnle of property made with such 
■mtfai\on—Wood V. Dixi^,1 Q.B.D., 892, AfNallyv. 
Jack, 11 V.L.R., 740— and, therefore, in a case under 
the statute where the judge left it lo the jury to say 
whether the bill of sale was a real bona fide, transaction 
or a mere sham, the direction was beld to be sufficient 
—DariiU V. Terry, 6 H. piuI N„ 807, 30 L.J. E.xch., 
3-^5. In order to avoid the sale it is necessary that 
good consideration shall not have been given, and that 
the peison to whom tho property is assigned shall not 
hnve received ii bonafith and with notice of the fraud 
of the assignor. In the present case the jury have 
found that tho contract wasfor valuableconsideration, 
and they came into court and asked the judge the 
pertinent question, "If Askew was honest, but Wilk- 
inson and Burkitt were dishonest, would thnt make it 
a bogus saleT The judge properly answered, " No, if 
he were honest and did not know that they were dis- 
hiinest." This question and answer, followed by a 
verdict in favour of the pbiintifl, must be takin, we 
think, to supply the omission of the jury to return an 
answer to the portion of the second special question 
on which this ground of the motion rests. The jury 
hn\e found, and as we have already held, on sufficient 
evidence, that A-skew was not a party to the fraud, if 
any, intended by Wilkinson and Purkitt. It is 
evident that the jury, before they returned their brief 
answer to qoestions 1, 2 and 3, found it neoossary to 
consider, and did consider, the question of Askews 
bmtafidef, and that they determined it in his favour. 
That they intended their answer to include a finding 
on this point is further shown by the fact that the 
answer was received without objection or comment 
by the judge and the counsel on both sides, 
although objeelions were taken to some of the 
other answers. 5th. The misdirection alleged as the 
fifth ground of motion for new trial depends upon 
the result of the appeal upon the question whether the 
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document of December 24, 1889, iff a bill of sn.1e or 
not. Tbe sixth and last ground of motion for new 
trial is the alleged miHdirection of the judge in tolling 
the jury, after they liiid partifllly answered the ques- 
tioDfl Bubrnittei3 to them and were re-iiirpcted aa to 
damages, and before they had finally deliverpd their 
verdict or findings, that they had no right and were 
not at liberty to re consider the whole of tbe questions 
and their ausirers. The learned judge baa informed us 
that this objeclion is founded on a mistake as to what 
actually occurred at the trial, and that be merely ad- 
vised the jury, in reply to a question put by one of 
them, not to re-open the consideration of independent 
questions on which they had already arrived at a con- 
clusion. We are of opinion, for the reasons above 
stated, that the motion for a new trial bas not been 
sustained on any of the grounds stated. The defen- 
dant also appealed against the judgment of the pri- 
mary judge, and moved that so much of the judgment 
as adjudged that the plaintiff should recover against 
the defendant the sum of LI, 475, and costs of the 
action might be reversed, and that judgment should 
be entered for tbe defendant, with costs of the action 
and of the appeal. I'his appeal relates to the two 
sums of LIOOU and L475 referred to in the second and 
third grounds of the defendant's motion for a new 
trial. This appeal fails as to both these sums by rea- 
son of our decision upon the plaintiS^s appeal. The 
question of commixture of goods raised and argued 
on this appeal also fails for tbe same reason, and the 
appeal will be dismissed. We now pass to the plain- 
tiff's appeal The document of the 24th December, 
1889, which was put in evidence and relied on by the 
plaintiff as a contract of sale of the goods, was in the 
following terms : — 

" Melbourne, 24th December, 1S89, 

" In consideration of the aum of £5,325 to t>e paid to me, aa 
hereunder meotioneil, by George Askew, o[ North Fitcjoy, 
draper, I do hereby aell. aseign, and trnnafer to him all my 
stock- in -trade, goo<Ia, iixtures, and diatCels in, upon, and 
about my prcmisee, known ib Bradford -hoQse, l6d.St. George's 
Roail, North Fitzroy. Payments to be mode aa follows: — 
£50Oeaah. Balance by approved bills in ei:|Ual amoimta at 1 , 2, 
3, 4, 5, and 6 months, with interest at 6 per cent.— A. H. 
Wilkinson. Witness, M. J. S. Gsir. 

" Received from Mr. Askew the sam 'of £500 above ex- 
pressed to be pud. 

(Stomp) '-A. H. Wilkinson.' 

This document was undoubtedly the foundation of the 
plaintiff's title to the goods ; without it there would 
have been no transaction between the parties. The 
plaintiff's possession taken on the same da; was pos- 
session taken under the contract. It was concrded 
that assuming (which, however, was not admitted, but 
denied) that this document was an assurance of per- 
sonal chattels within the meaning of Section 5G of the 
InstrumeiUi and SentrUieg Statute 1864, the facts did 
not bring tbe document within the consequences 
following under that section upon non-filing. £ut it 
was contended for the defendant that the document 
came within the provisions of section 1 of Act No, 557, 
and that not having been filed it was consequently in- 
operative, and bad no' validity in law or in equity. The 
primary judge, following an earlier decision of his in 



.VcCarthij V. NichoUg, 8 A.L.T. 180, agreed with this 
view, and he held that the plaintitT was not entitled to 
the X3,800 which was found by tbe jury to be the 
value of the goods taken possession of by thn plaintifT 
under the document. The plaintiff appeals from this 
decision, and it has been contended on his behalf that 
tbe Act No. 557 does not apply to an instrument like 
this, which is an absolute transfer, but only to such 
instruments of transfer which are made and given as 
securities for advances. In considering this important 
question, our attention iiasbeen properly invited to the 
general and the distinctive policy of the special provi- 
sions of the two ensctments part vii.. Bills of Sale, of 
" The InstrumenUand Securities Statutf, 1864'' and Act 
No. 557. The first of these i? a copy included in a 
consolidating act of an earlier Victorian Act No, 141 
— " An Act to Prevent Frauds upon Creditors by 
Secret Bills of Sale of Personal Chattels"— -which was 
passed in the year 1S62, and was itself in greater 
part n copy of the English Act, 17 and 18 Vict., c. 
36. Tbe chief purpose of this earliest English and 
Victorian legislation was undoubtfdly to prevent the 
acquisition of false credit b_v persons who had parted 
absolutely or conditionally with their property, but 
were allowed to remain in possession of it. Tlie par- 
ticular evil for which this remedy was provided by the 
Legislature was the practice by which money-Iendei-a, 
by means of secret bills of sale, obtained a title to, and 
a ready means of taking possession of, the property of 
their debtors, who were allowed to continue in apparent 
or ostensible possession bo long as thny paid high 
interest on their debts to this particular class of their 
creditors. Part vii. of " The InstrvmertU and SeeurititM 
StattUe 1864," section 56, required that " every bill of 
e^ale of per>'onal chattels made either absolutely or 
conditionally or subject or not subject to any trusts, 
and whereby the grantee or holder shall have power 
either with or without notice, and either immediat«)y 
after tbe making of such bill of sale, or at any future 
time to seize or take possession of any property and 
effects comprised in or made subject to such l>il! of 
sale. . . ." should be filed, together with the sche- 
dule of inventory, and an affidavit within ten days 
(extended to 31 days by Act No. 6&7, section 11) after 
the making or giving thereof. Section 63 enumerates 
instruments which are, and other instruments wfaicli 
are not, included in this definition of a bill of sale. A 
great many decisions have been given on the question 
continually arising as to what instruments require re- 
gistration under this enactment. The Ijegislnturo . 
appears to have int*'ndrd to deal only with cases where 
the grantor remained in possession of the goods. Ac- 
cordingly it was observed in Cdum v. M'Gee, 4 V.L.R. 
(L.), 552, that the original act was obviously never 
intended to apply to cases where tbe vendor parted 
with the possession of thn goods. This decision has 
never been nveriulcd, though the obsers-ations now 
cited from it were questioned in M'Cartlty v. NirhoUs, 
8 A.L.T., 180 On the other hand it is clear from (be 
terms of the definition that Absolute transfers in ca.xes 
where possession remains with the grantor, as well as 
transfers by way of mortgage or security, come within 
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the datiiiitioii of li " liillof snie" in section 56. The later 
decisions go to show, that the Court in determining 
whether a. document in or is not h bill of sale, vrill look 
at the real traasiictiou between the parties and ascer- 
tain the actual truth of the esse, and will hold that the 
document, Eilthough informal in character, (Glen v. 
Abbott, 6 V.L.K. (L.) 4H3), shall be dDcmed to be a bill 
oE sale, and to require registration if it is shown to )ie 
either a muniment of title to the goods without which 
there would bn no transaction l>«tween the parties, or 
to be the depository of the final intentions of tlie parties 
and therefore necesoary to be put in evidence in proof 
of the transaction^ — I'oimy nnd Others v. Mook Ah 
Me^ig, 17 V.L.R., U A.L.T., 206 ; Yarntonv. Taylor, 
13 V.L.R,, 90a : ond Newhm v. Shrewsbury, 21 
Q.B.D., 41. The purpose of the Legislature in passing 
the original emictuent was carried out by the provision 
that all bills of sale within section >^6 sliould be hied 
within 10 days (now 31 days) after the making or giving 
thereof, and that if not so tiled the bill of snle would 
be null and void to all intents and pui'poaes whatsoever 
as against assignees in insolvency, trustees for the 
benefit of creditors, execution creditors, and officers 
executing process for them so far as regards the pro- 
perty iu or right to possession oC the goods comprised 
thsrein which at or after the time of the sequestration 
or assignment for creditors of the debtor's estate, or of 
the execution of process, and after the expiration of the 
period of 10 days (now 31 days) should be in the posses- 
ion, or apparent possession, of the person making the 
bill of sale, or of the person against whom the process 
should have issued. Such were the object and scope 
of the proidsious of the origiual enactment contained in 
Part Vll., of " Tlie IimtrvinenU and Securitien Statute 
186 1. The means of evading this law were soon dis- 
covered by money-lenders, against whose operations the 
law was mainly directed. The practice grew up both 
in England (_»ee Marplet v. Hartley, 1 Best and Smith 
1, 30 L.J., Q.B., 02) and in Victoiia (see Hedrick v. 
Commera%al Bank, 1 A. Jur. 155) by which the bill of 
sale was constantly renewed before the time of protec- 
tion had expired, thus avoiding the necessity of regis- 
tration altogether, vjhile preserving the Recr(>cy of the 
transaction. This evasion had to be stopped, and it is 
necessary to benr in jniiid in considcrii'g the Act No. 
f)57, passed in the year 1876, tlint it was with the 
object of stopping thip evasion by amending the system 
of registration that this second Act was passed. Such 
' being tlio ol>ject of Act No. 5,^7, it has been argued 
for the plaintiff that the intentiitn of the Leqislatui'e 
was limited to eHecting that object, and that the pro 
visions of the act do not include absolut« transfers, as 
was cont«nded for the defendant, but apply only to 
transfers by way of moitgiigo or security. Section 1 of 
Act No. 557 is iu the following terms: — 

" No bill of salo e^DC'uttil after tlia L-oming into operation of 
thia act shaU b« opDrative or have any vaUility at law or ill 
equity until the Hamci aliall be filed in manner proiiiled by seo- 
IJon Hfly-six of tliB iTistrumentB and SvcMritieii Statute l»e4, 
and no auch bill of nala ahull be to tiled iinlrrs notice of tlic 
intention to tile tlie raxm be lodged at tlie oflice of the regis- 
trar General foarteen dnys befora the filing thereof, uid upon 
such lodgment there ahkll 1>e paid to the regiatrar General 
a fee of one shilling," 



The terms of this section are wide, and taken by 
theriK'^elves they appear to embrace every bill of sale 
within the definition of the previous act, and must 
therefore include (except where, as is provided by 
section 63 of the original act, there is sometliing in 
the subject or context repugnant to Boch construction) 
bills of sale by way of abMilute transfer. The notice 
of intention to file a bill of sale provided for by thb 
section is a new feature of this act. The form and 
contents of the notice are provided for in the second 
section and the first schedule. The form of notice 
distinctly points, in the column headed " Considera- 
tion," only to cases where the bill is given by way of 
security. The words of the notice itself, " to secure 
the debt or advances abovementionfid," point to the 
Siime conclusion. As the notice is essential to the 
validity at law or in equity of any bill of sale executed 
after the coming into operation of the act, and as the 
form of notice of intention to file an absolute transfer 
would involve a substantial alteration of the prescribed 
contents and form of the notice, it would be impossible 
to give a good notice of intention to file any bill of sale, 
except a bill of sale to secure a past debt or present 
or future advances. Section 3 provides for the keep- 
ing of a book by the registrar general distinct from 
the books directed to be kept under the first act, section 
^'i, of all persons making or giving sny bill of sale 
speoiliRd in auch notice. Sections 4 to lU provide 
means by which creditors are enabled to prevent the 
filing of a bill of sale until their just claims at law or 
in equity aio satisfied. Section 11 provides that the 
period of 10 days, within which bills of sale are by six- 
\\oah%iit"T]teInstrumenUandSeiyuritie»SUUvte\&6\" 
directed to be filed, shall be extended to 31 daja as to 
any bill of sale executed after the coming into opera- 
tion of Act No, 557. This seems to apply to all bills 
of sale under both acts. Section 13 is in the follow- 
ing terms : — 

" Evsry bill of Bale heretofore made or given otherwise than 
under or in execution of any process ahalfat the expiration of 
twelve months afUr the coming into operation of thia act, and 
every bill of sale othenvLse than aa aforesaid which shall here- 
after be made or given, shall, at the Bxpiration of twelvemonths 
from the Bling tTicreof, lieuome null and void uoleaa within 
that time an affidavit shall be filed, made by the perw>n or one 
of the persons entitled to the money secured thereby, or in the 
case of a corporation by its manager or other officer able to 
depose of his own knowledge aa to the amount owing on the 
security thereof (auch affidavit to be filed within seven days 
from the day of swearing the same) stating the amount owing 
on the aecurity thereof at the date of awearing the affidavit, 
and at the expiration of twelve months from the lilinir of any 
HUoh affidavit, or of any subsequent affidavit, such bill of safe 
shuU, in like manner, btcome null and void, unless a like 
affidavit is filed within such further period of twelve months, 
showing the amount then owing on the socurity of such bill of 
anle." 

It was argued by Mr. Isaacs that thia section must be 
held to apply to bills of sale under the first act, 
whether absolute or by way of security, as itexcepU 
one and only one of the modes of absolute transfer 
mentioned in the first Act, namely the transfer 
" under or in execution of any process," words which 
are evidently copied from aectioo 56 of the first Act. 
This exception, it is said, would be onmei^ng or un- 
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iiecess.iry if l)ie wonts in tbts section, "evtiry liilt of 
sale," roliile only to securities. But it had to lie ad- 
mitted by Mr. Isaacs timt tlie enuctiiig elTect of tliis 
Bectioii IB only appliuiible to bills of »ilo given by wuy 
of security, and that tlie first words of the section 
must be rend in respect to the enacting effect as nie.iu- 
ing "every bill of salo to secure the payment of 
money." Id is perfectly plain tliiit thereqiiii'ementsof 
thia section could not bo complied witii by ttie grant<'.o 
of an absolute bill of enle by which QO money was 
tutcured, as for example, a declaration of trust based on 
the consideration of natural love and affection. Such 
a bill of sale, if it cnmes within the section at all, 
would necessarily Iwconie nnll and void at the expira- 
tion of 12 mouths from the first tiling. We aiiinot 
believe that it was the intention of the Legislature 
that all such documents should bn vo:d for uon-coin- 
pliance with a statutory provision wiiich it would be 
iinpossible to comply with. The npw provision in sec- 
tion 15 of the Act, avoiding contracts of sale and of 
lotting or hiring of chattels, unless both conlract« nre 
in writing flnd filed within a certain time, indirectly 
supports the same view of the general intention of this 
Ac^ No. 557. According to the defi^ndunl's conten- 
tion, an absolute transfer, whcro po-isession is given, 
must be filed, and notice of intention to file must be 
given, whereas in the case of a contract of sale and of 
letting or hiring, where the goods may be retained by 
the vendor, or may be taken back within an hour after 
they are sold, all that the Actrequircs is tiling without 
notice. Section 17 provides that the Act No. 557 is 
to be construed with and is part of I'art VIII. of " 7'he 
Instruments and Securiliea SUUute 186i." If tiieae 
two Acta are to be read as one, as they now appear 
in the consolidating Act, the IiustrutnetUs Act 1890, 
Psrt VI., the dilTieulty is raised thot we have 
to put a liinitalion upon the words " bill of sale" 
in one part of the Act which we do not put Upon the 
same words in the other parts of tt. It is plain thit 
section 1 3 of Act No. 557 must bo limited in this way, 
and a reference to the first schedule of the later Act, 
and the two sections, 2 and 1:-!, as well as to the dis- 
tinct historical origin of the two parts of what must be 
read as one Act, seemsi to show us that the Lcgislalui-e 
intended that the same limitation should beputupon all 
the sections, except section 1 1 , of the one iVct, which are 
comprised in, or taken from the Act 557. This view 
lenves section 56 of the earlier act inoperutionasregards 
bills of sale other than those given by w^y of security, 
whereas, if we were lo admit the defendant's view, 
it would render the latter half of section 56, beginiiing 
with the word "otherwise," mere sur|ilusnge. The 
defendant's contention as to the intention of the Legis- 
lature in passing the Act No, 557 was that tho 
creditors were to l>e protected ft-oni any transfer by a 
debtor of his goods, otherwise than in the specially ex- 
cepted cases by giving them nn opportunity oF stopping 
sach transfer. We cnnnot l>elieve that such wns the 
intention, for in addition to reasons alreajy mentioned 
it is clear that such intention, if it existed, h;is not 
been carried out, Thi-re is nothing according to this 
view to hinder the debtor from parting with his goods 



by a verbal contraci, and it would be a stmnge result 
if the Li-gislature hindered written transfers of pro- 
perty while it alloived verbal transfers to go uatmn)- 
niellMl. The defendant's contention would also un- 
douhtodly interfere with every-day transactions, unless 
tho oi^inary course of business, as it would require 
t filing of a bill oi sale of every contract of sale, even 
though followed by immeiiiate possession and payment 
of the purchase money. The plaintiff's contention, on 
the other hiind, as to the intention of the Legislntuic 
disturbs fewer transactions, while it protects creditors 
from ail transfers of property where, as a rule, pusses- 
would remain in the transferror. Except in the 
of a pledge, which is admittedly not within the 
act, it is not easy to conceive a case in which posses- 
Bion would not remain in thi- transferror, where the 
transfer is given by way of security. It is more rea- 
sonable, in our opinion, to conclude that what the 
Legislature intended to prevei.t was the constant re- 
newal of securities by way of a fresh bill of sale, and 
that it did not intend tn interfere with the very 
mon case of absolute transfers. We are of opinion, 
e'ore, that the net No. 557 does indirectly whut the 
later English set of 1MK2 has done expressly, when it 
excludes from its application all bills of sate other than 
(1 given by way iif security. The motion by defeu- 
dant for a new trial, and the appeal by the defendant 
from the Judgment l>elow will he dismissed, with costs. 
The plaintiff's appeal will be allowed with costs, and 
the judgment appealed from will be varied by increas- 
ing the amount of damages aiTurdud by £3,800. 

Solicilors for the [ilaintiff, tiralie and Gair ; solici- 
tors for the defendant, Brafucm and I'irani. 

(Uefore Higinbotham, C.J., Williams »nd Hoo.1, J.J.) 

Guru EN V. Browk. 

ttfarch 17th. 

JSurdmi ■>/ proof . 

Tim plaintiff teas on l/ie 17th October 1888 theregU- 
tertii holfter of 1,000 s/iarea in Daeid Munro and 
Co., and tm that ilay lie ittgtnicled hit brokers to »eU 
the shares, andjor l/te i^irpose of/acilitatint/ btunnew 
the giiares were tranKjerred to one O'llanhn, a clerk 
in the broker's ofiiee, wlio was alto registered as lite 
holder of a number of other shares in tite same com- 
pnny. None iif tlie shares in this company were 
numbered or otiierwiae distinguishobte one from the 
oilier. O'llanlon was a minor ami tiierefore irre- 
sponsMe. On itu same day October lite 17(A the 
defendant purchased from 0' Uanlon 100 of tlie 
jdaintilfs shares receiving a hlank transfer of them 
which Ue delivered to the prireitasers to witoin lie sold 
the sliares a feus diiyn a/ler Ite parcliased. T}te re- 
maining 900 shares appeared by the register to /M(t« 
been transferred to di^erent purcliosers b«tuxen 
Oclohtr the 23rd and the 3Ut 1889. On July the 
'.Uh 18H0 100 of t/iesluires /rans/ermibi/ tlie plaintiff 
lo O'llanhn vnre by ordrr of llip. Snpri-.irie Court re- 
tranrferred by O'llanlon to the plaintiff and the 
piniutij^ as ret/islfred owner of these 100 s/iares teas 
compelled tu jHiy ia-o calls on them amoutitiagto £50 
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and ht btvttgkt an action i'h the aninty emirt to re- 
cover litis aiitount aa money paid to the de/endatU's 
vee l»U torn nonsuited oti tJie ground that there was 
no evidence to ideitii/y the slwreg on which the plain- 
tiff had to pay the call with the 100 f hares sold to the 
defendant. 
Held mi appeal that the plaintiff having proved that the 
transfer o/'^(\^i of the shares had been Tegiatered and 
that none nj t/iem were registered in the df/etulant's 
name coupledifith proof that he had been compelled to 
pay the call on the remaining 100 mas si/0cient 
evidence to launch the plaintiffs case. 
Held also that if the defendant had obtained a registra- 
tion of the shares purchased by him iiUo the name of 
his transferree or nominee that thai lemtld be a matttr 
entirely within his oum knowledge and that he would 
therefore have to prove it in order to rebvt the 
plaintiffs primdjaeie ease and the judgment o/non- 
(ut( was set aside, and judgvient entered for the 
plaintiff subject to Ifie defendaut desiring a new trial. 
The facts appear in the judgment. 
Mr. Itaacs for the plaintiff appellant. 
Mr. McArthur and Mr. Wasley for the defendunt 
respondent. Cur. ad. vult. 

March 31st. 
ApiM'al from the Couniy Court The action was 
brought for money paid by the plaintiff for the defend- 
ant for callE due on lOOBliairB in 1). Munro & Co. Ltd. 
purchased by the defendant as a broker nn Oct. 17th, 
1888. The plointiff ns the regislered owner of the 
i^liares, ^vas compelled to pay two calls of 5/b. each 
amounting to £50. The learned judge found ns a fact 
that the identity of the shnrcs sold to the defendant, and 
thoseon which the plaintitfpaid thecallx, whs not proved 
and he accordingly nonsuited the plaintifT, with costs. 
The plaintiff now appeals from that decision. The facts 
of the case are very obscure. It appears that the plain- 
tiff was the owner, on Ottolier 17, 1888, of 1000 shares 
in this Company. Tlie tiist call hod been made on 
Octol«rlI, 1888, payable on November 8. On October 
17, the plaintiff instructed his brokers, Messrs. Willder 
and Griffiths, to sell his 1000 shares, and they were 
transferred on October 22 by the plaintiff, acting under 
his broker's ndvice, into the name of O'Hanlon, a clerk 
in the brokers' olllee v lio was a minor, and therefore 
irres)>onsible. This was slated to be a gererol practice 
and adopted " to facilitate business." O'Hanlon be- 
came registered for these shares and also for tlie shares 
of other vendors amounting in all to 1500, according to 
one witness, or to IGGO, according to another witness. 
None of these shares belonging to different owners ap- 
pear to have been numbered or to have been otherwise 
distingnishnble from one another. The defendant 
bought 100 of the plaintiff's 1000 shnres fitini O'Han- 
lon on Octoljor 17, receiving a blank transfer of them 
which he delivered to the purchasers to whom he sold 
the shares a few days after he bought them. Tiie 
register of the Company's shares was produced. It 
showed that 100 of the 1000 shares transferred by the 
plaintiff to O'Himlon on October 17, 18S8, were re- 
transferred, by order of the Supreme Court, by 
O'Hanlon to the plaintiff on July 9, 1890. The re- 



maining 900 appeared on the register to have been 
transferred between October 23 and October 31, 1888, 
to ditferent purchasers, one of whom, Atkins, was the 
purchaser of 100. There was evidence that a person 
named Wilton also bought 100 sliares in the Oompftny 
from O'Hanlon some time in October, 1888. It was 
argued foi ' the defendant that it was impossible on 
this evidence to identify the plaintiff's 100 shares sold 
to defendant, and that the plaintiff had consequently 
Tailed in the proof necessary to support his case. We 
do not concur in this view. The plaintiff proved that 
the transfer of 000 shares had been registered, and 
none of those were registered in the defendant's name. 
The register showing tliis, coupled with proof that 
the plaintifi had been required to pay the calls on the 
remaining 100 shares was sufficient, we think, to 
Isunoh the plaintiff's case against the defendant. More 
than this, the plaintiff could not prove. The register 
was primd fac\e evidence that the defendant had not 
done his duty. He was bound, as |the purchaser, to 
get himself or his transf^rree or nominee regis- 
tered ns the proprietor of the 100 shares he 
had bought ; until he did so, the plaintiff would 
remain liable for calls on thnae sbarea. In ITonfa 
Case, L.B., 2 Ch. Ap. at p. 438, Lord Cairns 
" says : " On the lAth June 1863 Wai-d sold these 
" thirty shares to Stafford through Henry, a broker, 
" and on the following day executed a transfer to 
" Stafford in the usual form. There is no doubt that 
" this transaction constituted Stafford in Equity the 
" owner of the shares ; that it was the duty of StdTord 
" as between himself and Ward to have taken in the 
" transfer to the company and to have had his name 
" substituted for thnt of Ward on the register, and 
" that Ward could have compelW Staflord to perform 
" this duty and to indemnify him, Ward, against any 
"loss occasioned by his remaining the registered owner 
" of the shares. This decision has been followed in 
" Skinner v. London Marine Insurance Corporation 
(U Q.B.D. 882), snd the same principle baa l>©en fre- 
quently affirmed, the only qualification that baa been 
introduced being that laid down by Blackburn in 
Maxtei V. Paitte (L.R. 6 Ex. at p. 152) to the effect 
that while it is the duty of the purchaser to get the 
transfer registered so as to relieve the vendor from 
future liability, yet he is not bound when the ti'ansfer 
has been signed in blank to have his own name inserted 
as transferree. He may in such a case take the shares 
in the nanio of a nominee. If the defendant in the 
pi-esent case had obtained a registration of the shares 
into the name of bis transferree or a nominee that 
would be a matter entirely within his own knowledge 
snd one about which the plaintiff would be totally igno- 
rant, and the defendant would therefore hare to prove 
it. He, however, gave no evidence on the point, and 
tlie plaintiff's primdJaHe case was accordingly left un- 
touched. The decision of the learned judge was, there- 
fore, ill our opinion erroneous. The appeal will bo 
allowed, with costs. The judgment of nonsuit, with 
costs, will he set aside. Judgment will be entered for 
tlie plaintiff for £50, with costs, in the court below 
unless the defendant signify in writing to the pro- 
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thonotary within seven dnys from this date his desire 
that there shall be a new trial. If he do so, tho 
case will be reheard before a Judge of th(< Supreme 
Court, and the costs of the tirst trial will be in the 
discretion of the judge at the second trial. 

Solicitors for the plaintilT appellant, Manlon ; aoli- 
cilor for the defendant respondeat, Coburn. 

(Before Higiubotham, C.J., Williams and Hood, J.J.) 

Gbigg v. Bkknbtt. 

March 18th. 

Debtors timinumn — IinprUonment of Fraudulent Debtors 

Ad 1890, KheduU IV. form I. 
Form I, scJiedule IV. of the I mpriaoniiient of Frautlu- 

letU Debtors Act 1890 it defective in that it does not 

state liie day on which tlie debtor it to afipear to 

answer the sumntvns, and wUets the debtor does in 

fact appear in anmxr to stich defective stimtnona no 

order can be made against him. 

This was a motioo to make absolute an order nisi to 
review a decision of justices. On the 4th June 1891 
the justices at Drysdsle Petty Sessions on the com- 
plaint of William Henry Grigg made an order against 
Mark Bennett for the payment of the sum oF £6 2s. 
lOd. The defendant neglected to pay the amount and 
on the 20th July he was served with a debtors sum- 
mons in the form contained in Form 1, 4th schedule 
Imprisonment of Fraudulent Debtara Act 1890. Oc 
the 23rd July the summons was called on but tho 
defendant did not appear and an order of commitment 
was made against him. The defendant then obtained 
a rule nisi to review this decision upon several grounds 
one of which was that the summons delivered to him 
did not state any day for appearance in answer there- 
to. 

Mr. Anderson moved the rule absolute. 

Mr. Power showed cause. Section 22 of the Impri- 
sonment of FraiuduleyU Debtors Act 1690 says that 
" the person making default may be served with a 
summons in the form in tho 4th schedule." The sum- 
mons served in this case followed that form. [Wiir 
LiAMS, J. The objection seems to me to be fatal. The 
schedule ia clearly defective. How could the debtor 
attend nbeo be is not informed when he ia to attend.] 
Having been served with the sammons he should have 
enquired when it would be heard ] 

The'CuiBK JosTiOE. We thisk tliat this objection 
is fatal. The order will be made absolute with costs. 

Solicitors for the defendant appellant Davies, Frice 
and Wigkton for lliggins ; solicitors for the com- 
plainant respondent, FitzGeraid for Lite/ifield 

(Before Higiubotbam C.J., Hodges and Hood J. J.) 

Hkgina v. Mohok and Hollv. 

April 7tlu 

Verdtet^^Reeomntendation of jury and reasons therefor 

no paH of finding— Crimea Act 1890, ». 196. 
TuM prisoners were presented under section 196 o/'(/i« 
Crimes Aol 1890,/or "unlaufuUy and maliciously 
teUingfire to a fence." The jury relumed a verdict 



of " guilty toith a recommendation to mercy on the 
ground Uiat l/iere toae no malicious intent." 
Held, on motion for a rule calling on tlie learned judge 
wlio presided at tliC trial to state a case for tlie opinion 
of tlie Full Court that the recommendation of a jury 
or (A* reasons given for it formed no part of their 
finding. 
Held also that the jury must be tinderslooti to have 
meant an absence of soi/i6 malicious intent not in- 
oonsisletU mh'(A tlie malice which necessarily formed 
part ofUieir verdict of guilty. 
This was a motion to make absolute a rule nisi 
calling on a'Beckett J. and tl^e Attorney-General to 
shew cause why a certain question of law which arose 
at a criminal trial over which tfie learned judge was pm 
siding should not be reserved for the opinion of tbv 
Full Court. John Morce and George Holly were pre- 
sented before a'Beckett J, under section 196 of the 
Crimes Act, 1890, which provides that— 

" Whosoever shall unlawfully and maliciously setBre to any 
fence of any dencriptiou whatsoever ahsll beguilly of felony 
and being couvicCed thereof ihall be liable ut the diaoretioa oE 
the court to be imprisoned for any term not exceeding seven 

The jury returned a verdict of "guilty with a re- 
commendation to mercy on the ground that there was 
no malicious intent." The verdict was returned late 
in the afternoon and early next morning upon the 
opening of the court counsel for the prisoners asked 
tbe learned judge if he did not think the verdict 
equivalent to an acquittal but the learned judge was 
not of such opinion as he said that he considered the 
action of the prisoners "wilful." Onunscl for the 
prisoners then asked the learned judge to state a case 
for the opinion of the Full Court but the learned judge 
refused to state a case, and the present rule nisi was 
then obtained. 

Mr. Fisher moved the rule absolute. 

Mr. Dffiiovan allowed cause. First, as to whether 
the application to the learned judge was in time. It 
was not made until the morning following the trial. 
If it bad been made as soon as the verdict 
was returned and before tho jury was discharged 
it might have been cured. Section 485 sad section 
481 of the Crimes Act 1890, must be read 
together as to the time when the applicati'in must 
be made and section 381 states that the queaiious 
of law must arise at the trial, rHtniNBOTHAH, Yes 
the question must arise on the trial but may not the 
ap|)lication be made afterwards.] In the present case 
the circumstances no doubt arose at the trial but no 
question of law arose until a case was asked to b« 
stated which was not until the day following tho trial. 
[Hood J. It seems to me there ought to be some limit 
otherwise an application might be made 10 years after.] 
RiceUonv. Botichier 16 V.L.R 468 deals with the 
words " at the trial". The application should have 
been made (tither at the trial or immediately afterwards 
On the facts the word "guiltj" shows that the jury 
found Lhat the prisoner had done the act and that it 
was unlawful ; what they meant by the words " no 
malicious intent" was that the ptisouers had no 
personal spite against the owner of the fence, 
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but that is not »n element in the oSence under this 
IDtith section, ivhat ismoaut by tho word"uiikliciously" 
in the section id malice in law. As to tlie meaning of 
the word " malice" see Brotiiayf. v. ProMon 4 B. ib C. 
247, and at p 255. Chitty'i Practice. Rex v. Jmticet 
of Suffolk 5 S. & M. 139. [HiGiNiioTiiAM C. J. re 
furred to Beg. v. I'emblilon L.R., 2 C.C.ll. IIU,] Mr. 

Mr. jWier* in reply. I submit the app1ii:atton to stiite 
a case was not made too lute. The Sessions are one day 
Pritchard'g Practice of Quai'ter Sessions, Reg. v. Jtis- 
ticea oj SurreT/ 1 M. & S. 479, Reg. v. Mount and 
Morria 4 A.J.Ii. at p. 41, the Mignonette cane 15 Cox 
624. This is a felony and there are two ingredients 
necessary to constitute this felonv, viz. — the burning 
muBt be unlawful <ind it must be malicious, Bosco p. 
277. The verdict ia bad, Reg v. Maloneg 9 fiox. 6 
Reg. V Jteader 4 C. i P, 245, Reg. v. Gibson 16 Cos 
181 &. 18 Q.B.D 537 Reg. v York 1 Den. C.C.R., 33.->. 
[HiuiNBOTHAM C. J., the recommendation by the jury 
IS no part of their finding.] It in contradictor; to it, 
and governs it. The effect of this verdict is that the 
jury have found the prisoner guilty of a trespass only. 

The Chikf Jcstice. In this case the prisoners 
were charged under section \^^ ai tha Crimes Act 1890 
with having unlawfully and maliciously set fire to a 
fence. The jury returned a verdict of " guilty with a 
recommendation to mercy on the ground that there 
was no malicious intent." It has been contended that 
that addition to their finding stating thp ground of 
their recommendation must be taken as pail of their 
finding, and equivalent to saying that the prisoners 
did not maliciously set 6re to the fence. We do not 
think that that contention has been supported in argu- 
ment. The re has been no object ion to the charge addressed 
to the jury by the Court, It is therefore to be asbumed 
that the Court gave a proper definition of the ofience 
to the jury and that that definiLion included these two 
elements of unlawfulness and malice and it is also to be 
assumed that the jury found their verdict in nccordance 
with that charge. A recommen4ation is something apart 
from their finding and is no part of what the jury are 
swam to do. A recommendation following upon the 
verdict of a jury^is a suggestion sometimes offered of 
the opinion of the jury upon a question outside th«ir 
jurisdiction viz., what would be circumstances proper to 
be considered by the Court in dealing with the question 
of punishment. That view is confirmed if it needed 
confirmation by Reg. v. Trehikock, 1 Dearsby and Bell, 
C.C. 453. In that case the prisoner was indicted for 
larceny under the Fraudulent Trustees Act 20 & 21 
Vict. c. 64, and it appeared that the prisoner had broken 
open a box which had been deposited with him and lind 
taken out some plate and pawned it. The jury returned 
a verdict of guilty and recommended the prisoner to 
mercy on the ground that he intended ultimately to 
return it to the prosecutor. Tt was observed by tlie 
Lord Chief Justice in the course of the argument that 
the recomraendntinn was no part of the verdict, 
and tiie Court fonnil that the recommendation was tio 
part of the finding. Now in the present cnse the jury 
have found that the prisoners uulawfally and malici- 
ously set fire to the fence and afterwards they recom- 



mend a light punishment to be infticted because there 
was no malicious intent. We think that the jury must 
be understDod to have uieontby tliat, an absence of some 
malicious intent not inconsistent with the malice which 
necessarily forms part of their verdict of guilty. It 
may mean that they thought that the prisoners had no 
personal spite or malice against the prosecutor, and not 
having that fceliag that that was an element which in 
theii- opinion might be considered by the Court in 
awarding punishment we think therefore that the jury 
hai'e not found that the prisoners did not maliciously 
set fire to this fence and the subsequent recommenda- 
tion mast not be taken as part of their finding. Another 
question was raised in argument upon which it is un- 
necessary for us to express any opinion viz. as to time at 
which a judge must be sftked and must refuse to reserve 
a question of law under section 485 of the Crimea Act, 
IH90, but theCrownhavingsrgued the caseupon the view 
presented on the behalf of the prisoners, and as OOT 
view of the argument leads us to the opinion that the 
conviction is good and cannot be quashed it is unneces- 
sary for us to express any opinion as to whether this 
case has or has not been refused to be reserved by the 
lesmed judge within the proper time, the application 
in point oF fact not having been made until after the 
jury was discharged. Whether that is within a suffi- 
cient time or not we, do not intend to determine. The 
rule niat will be discharged. 

Solicitor for the prisoners Windsor; solicitor tor 
the Crown Guinnesn. 

(Before Higinbotham C.J., Hodges and Hood J, J.) 

U'Bkien ANn Wipe v. Ths Victceian Railways 

CoHHISelOMERS. 

April nth. 

Railways Act, 1890, s. 119 — Cause of action in 

respect of which Railways Commissioners are entitled 

to notice. Time/or t/iving notice. 
An action arising oid of tfie negligent management of 

railway gates is an action in respect of which the 

Commissioners are entitled to notice. 
Tlie tcords " suing out " in Section 119 oJ tlie Railways 

Act 1890, mean the issue or delivery oJ the urtt to 

the person obtaining it. 
Notice of action must he served ott the Gbmmissioners 

tirilhin five inonths from the dayon which theeauseof 

action arose. 

This was a motion for a new trial. On the 26th 
December, 1890, the female plaintiff, Eliza O'Brien, 
was passing over a crossing upon the defendants rail- 
way at Siran Street, Richmond, and while doing so the 
defendants servant shut, without notice or warning, 
the gates upon sucli crossing and struck the female 
plaintiff, and knocked her down over a stone which, 
according to the plaintiff's case, was neligently and 
improperly left on the crossing, wliereby she was 
injured and whereby Patrick O'Brien, her husband 
and the other ptaintiFt lost her services and society 
and the plaintifis claimed £500 damages. On the S4th 
June following the accident the plaintiffs caused to be 
sent to the defendants the following notice of action : — 
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NOTBS or CASES 



ilWavB I 
( OBrit 



^ , ^, - i J. Melliourne. 

Take Notice that Patrick O'Brien uul Klina O'Brii^i, Itia 
wi/8, both of Number 12 Crown Stroot, Riulimonil, iu the 
Colony ut Victoria, intend takinj; legal proctcilings wuinst 
you for duiiBgss for uegligenfr "^ ' _--;._ =^ 



.. „ . .. _ _, uf Bction _.„. 

wei of mjunes received )jy Kliai O'ltrimi fulling over 
placed negligently by your Bervunt, wliile attempting .„ 
Swan Street oroBsine, where inleB No 5 



croea your railway 

are (ituat«, on the 26th day of DecninberTaat 

Dated thia 2-lth day of June, 1S91." 

The defesidftnta by thnir defence denied negligence, 
alleged contributory iiegligonco on tlie part of tlie 
female plaintiff and took objection to the notice. The 
action came on for trial on the Iflth November, 1891, 
beforo Mr. Justice a'Beckett and a jury of six h lien 
coausel for the defendnnls took the objection ihat ihe 
notice was insufficient and was served loo late and the 
jury upon tlie direction of the learned judge found a 
verdict for the deteodnDls. The pinintiffs now move 
that the verdict for the defendants be set aside and a 
new trial ordered on the grounds that the learned 
judge misdirected tlie jury in directing them (1) that 
the act complained of was one done under Part I. of 
the Eailteai/s Act 1890, (2) that the notice was in- 
BufTicient and (3) that the notice was not properly 
served. 

Mr. J. T. T. Smith (with him Air. Mullen) in 
support of the motion. The first point I have to urge 
is that this was not an action requiring iiotieo. It 
was an action of tort and not an act purporting 
to be done under section Hit of Ihe Jiaihmyt, 
Act. There is no mention of gates in Parts [ or 
II. of the Act. [HoDGKS, J.— If tlie Commia- 
bioners may have gates, does not the management of 
them comeunder the Act)] Thia is aii action in tort 
not contract [Hood, .I.^If your contention is right 
tlien you would be non-suited, because if this stone was 
not put there in pursunnoe of the management of the 
railwayp, then it was put there by the rnilways servants 
wrongfully, and tho Commissioners would not l»e 
liable.] The next point is that tho notice given was 
sufficient in itself, and was suffirient as regards the 
time within which it wns given. The accident took 
place on the '26th December, 1890. Now the Eailmays 
Act siaya that the action must be brought within six 
months after the accident, and the writ in this ease 
was issued on the 25tli June 1891, so that that was 
within the six months. The Act further says that the 
notice must be given one month before the suing out 
or serving of the writ. In the present case the notice 
was given on the 34th June 1891, Hnd tlie writ was 
istiued on the day following, the 25tli, bat it was not 
served until the 27th of July. [Hoou, J. —What are 
the meaning of the words " suing out )" is not that the 
same thing as " iasuing )"] I aubniit not. It is some 
thing difFei-ent from issuing ; jirobahiy it means the 
same as serving, but it cannot be intended to refer to 
the iaaue of the writ, because if the Legislature hnd 
not meant something different from "issuing" they 

would not have u-ed a different word. [Hood, J. 

The same objection would apply to your contention 
that " suing out " means " serving."] I don't contend 
that. All 1 contend is that " suing out " does not 
mean " iBsuitig," 



Mr. lioj- and Mr. Bry-int to oppose the motion, were 
not called on. 

TiiK CiiiKF JusTiCE.~Thiii case in free from diffi- 
culty OS soon as it is understood. The first objection 
tiikeii is that the present notion is not one in res|iect 
of wjiich notice of action has to be served on the Rail- 
ways Commissioners. It was an action brought for the 
negligent raansgement of a milway gate at a crossing. 
The gate was attempted to be closed without notice to 
the female plaintiff, who was on the crossing, and was 
struck by it and fell over n stone and was hurt. The 
cause of action is substantially for the n^ligcnt 
management of a gate, and that we think is an act 
done or purporting to have been done under Part II. 
of the Sailwaye Ad 169C, and within the t«rms of 
^■ectinn II!), and therefore was, we think, an action in 
respect of which the Com mission ere v/ould be entitled 
to notice. As to the service of the notice. Tbeaction 
most be conmienced within six months of the act com- 
plained of. In this case the act complained of hap- 
pened on the 26th Decemlier 1S90, and the writ was 
issued on the 25th June 1891, so thst the action was 
commenced within tlie six months, which did not ex- 
pire until the 26th June 1891. Then the Act pro- 
vides (Section 119) that 

" No writ shall be sued out 'agaioit nor any copy of any 
proceea served upon the CominLuionera or against any person 
for anything done or purporting to have been done by tbem or 
him under Para I, or II. ot this Act until notice in writing of 
such intended writ or process haa been delivered to them or 
liim or left at the offiuo of the Seeretary or at the obuuI place 
of abode of such person by the agent or attorney of the party 
who intends to cause the same to be sued out ur servnl nt 
least one month before the suing out or cerving of the same." 
Now in this case the notice was served on the 24th 
•June 1801, and the writ was issued on the following 
day, so that the notice was not served one nmnth 
Iwfore the suing out of the writ. Those words, it has 
been argued for the plaintiff, mean the same as '' serv- 
ing," but we do not think that usual language or the 
defined inesning of that t^rm will admit of that con* 
tention. " Suing out " means the issue or delivery of 
the writ to the person obtaining it. This notice ought 
to have been atuved one month before the 25th of 
June. Not having been served before that time, it is 
defective, and the motion must be refused, with costs. 

Solicitor for the plaintiti appellant, Fat/. 

Solicitor for the defendant respondent, Guinneas. 

(Before Higinbotham, C.J., a'Beckett and Hood. J.J.) 

Begins V. Gbeog. 

April 1 3th. 

Thfl Crimea Act 18!)1 ». 3S (2). 

A jn-inoner v^s charged loith committing an initecent 
aanault upon a girl eight years of age. The un- 
sworn lettimmiy ufliie chiU u-a» received under tee- 
lion 33 of Act No. 12ii], and oilier tvidence tens alto 
given which strongly corrtAuraUd her tttiry but Iha 
only eeidenee iiiiplicating tlie accused tuae the girVs 
description to tlie nwtlfr aj' the person wlto had a«- 
taulted Aer, and hrr ident^/lcalion ajteruards of the 
prisoner astke person who had assaultedfier, who tallied 
Kith the description given bt/ Ihe child to her mother 
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immetliaUti/ after the offence u,aa cominitl^it. T/ie 
prumwir wan convicted attd aeniencid but llie harned 
jitdgefeding gome doubt uAether tiie cmvietion could 
be nutained ttated a eaue for opinion of the full 

Jleld Uiol cu aeetioH 33 {2) of l/te Crliiuse del 181)1 iiitile 
it neceunrif tiinl tlie ckildn evidence »fioulii be corro- 
borated by vome mtterial eeidence iinplicatiiu/ Um 
aociued t/ie oonoiction could not be suelaitieU nnd 
that evidence merely corroborative oj (/»« c/iiUCn tenti- 
vioitij on otiier points uxte ineujfieimit to eaetain llie 
conviction ani tlie conoiction iva» qiiaahed a/ula ne-v 
trial orderai. 

{PerJIijiitbotiiain., C.J.)^^'U:ha}rroborationcnn onlybe 
given, to aelo iinplieale an, accufed pernon, ij tlie child 
knows at llie time oftlte tWiaiUt the jieraon wlio ka» 
tuaaulted her, or if name oilier lentimony exiete inde- 
pendent of titat of the child by whicli tlie asiaila/U can 
be identified. 
{Per Mood, J.) Tliere must be §ome ot/ter material Jaet 
proved altogetlier apart from tli-, chUitt atory, ami 
apart from evidence conjinniiuf Iter credibility, which 
tende to eslablith file gudt of the prieoner. 
ThiB was a case stated by His ilouor Mr. .(ualice 
a'Beckett, for the opiniou of the full Court. 

The case staU'tl was as follows : — "The prisoner was 
charged with couiraitting an indeccut assault on Jessie 
ywyare. She was a girl eight years of nge. The 
prisoner was undefended. Tlie child was tha first 
want;es called. Shu seemed intelligt^nt, but on qui 
tiouing her I did not thiuk she understood the nature 
of an oath. Hhe had not betin sworn in the Court 
below, and I did not swear her, but took her evidence 
under section 83 of Act No. 1,2^1. !She uuhnsitiit- 
ingly identified the priaoner, and said she hail mat 
him in the street wlieu shn was going on a message. 
He promised her a pennjr, and took her to au empty 
honae and into a bathroom, the position of which she 
described. There he exposed his person took down 
her drawers, aiid couiuiitted an indecent assault upon 
her. The mother, who was then called, proved the 
age of the child and described the child's returning 
distressed from the message on which she had heen 
sent. She said that the child described the man wlio 
had BssHultcd her as "a mil dark man with a bluck 
moustache and curls, dressed in dark clothes, with a 
boxer hat, and that he had a ntnrk across his ) 
like Churlie'^," The witness slated that Uharles 
a man wlio was an inmate of her hou^e, and that he 
had a scar across the noae like a clearly marked scar 
which was on the prisoner's nose. Tho child n&\e her 
mother the same account of the place where the assault 
had been committed and of the assault as she gave in 
her evidence. A con^ttable was called, who had gone 
with the child, who pointed out the house and tiio 
room, wtiich were tound as she described them. He 
drew her attention to sevenil men supposed to answer 
the description of the man who had assaulted lier, and 
in each case she said that the suspected person was not 
the man. Another constable was called, who describ- 
ed his visit to prisoner's house and talking to him at 
his door in sight of the child. The prisoner went in. 



and the child llmii said he was the man who had 
assaulted her. The prisoner denied that he hod ever 
met the child, and called his wife and anotlu'r wituesb 
to prove an alibif but tlieir evidaace altogether f.iiled 
to establish it. The jury convicted thu prisoner, and 

1 scnteniiud hjiu to a Hogging of 20 laslies and two 
years' imprisonment. Some time after the verdict hail 
been given [ had occasion to consider uiore fully the 
provisions o£ sectiou 33, and liaving inigurd to clause 

2 tliereof, I doubted wlieihar the conviction could be 
sustained. I therefore resnrve the following question 
of law for the couiiderution and. determination of the 
judges of the Su,ir6ine O'lurt, and have respited the 
sentence of Hogging until after its determination. The 
queiLiou ia — (Jan the couvictioa be sustained on the 
evidence given as above set out " 1 

Section 33 of the Ciiiiiee Act 1»91 is as follows : - 
(1). Where u pun the lieariug before a justioeof a jLnrge of 
rape or of uuluwfiilly uuil caninlly knoiviiig or uf aCctmpting 
o: aauulUng with iuteut unlawfully am! i^rnally to know or 
of iuilTceotly iiasailtlng any girl ; ur where upon the trUl ba- 
fore u julgi 01 thii tjuprema (^.^urt of any [lerson for any of 
a luh ottjoKd— the gin iu reapact i>! wliotn the offtace la 
chargBil lo liavn oecD uomnitieii or an, .(h.ruhilil it trader 
years who idt/uiered as a Hitoeu does n it in tho opiniun of 
ttii cou't ur jjittcex uaderataud toe nature of an oath, the 
erldeuiHi u! eiiu.i >iirl or o:h?T uhiM of temlB; yeira uiay Im 
re'jjivel, tiougli not given upon oalh if in the op ni jn of the 
uourt or jiist.i.es |as the ciwe may be) >i.di girl or ot^er c lild 
of tender years ia p(iaai:'ss>d o! a .thcteiit intelJigencfl to juitify 
th: re.:eptiuD of the evidenm: and iiDderatinds tliB duty of 
apealiing the truth. 

(2). No pereou shall b.' liable lo be convicted of Che uflen.-e 
unlesa the testimony admittedly virtue of this I'.ution and 
given on behall of the proaeuutiun be corroborated by sjme 
other Diuterial evidence hi support thereof iinplicatiug the 

^(31* ■ 

Mr. Kelly in support of the conviction. The ques- 
tion tor d etc rnii nation in this case arises under section 
33 of Act No. U'3I. This section is taken directly 
from tlie Kngliali Act 48 and 49 Vict. ch. 54 and 
without alteration so far as the 2nd subsection is con- 
cerned. The Ci-own rely upon the evidence of tliu 
child's statement to the motlier immediately after the 
otfence, as sufficient corroborative evidence to satisfy 
subsection 2 of section 33 of Act Nil. 12^1. [Hooii, 
J. It seems to uic that the Act means and intends 
th»t there shall be some indejiendent evidence to bear 
out the child's story.] I submit not, [Hiuinbotiiam, 
C.J. There is evidence to show that a place, such as 
described by the child as tho place where the offince 
was cominitt^cd, existed, that may be evideni.-e corro- 
borative of the commission of the oHence.] i&y con- 
tention is that under this section the evidence of some 
third party is not necessary. [HooD, J. What 
is required here is evidence identilying the prisoner 
as tlic person who ciiumiitted the assault.] 
[ti luiNBOTHAM, C. .1. — Is there any evidence cor- 
roborative of the identity of the accused as the person 
wlio committed the crime] Certainly there is, tho 
evidence of tlie girl describing the person who had 
ussaulh'd her which description tallied with the pri- 
soner's appearance. All that is required is that the 
evidence of the child should be corroborated by the 
facts surrounding it. [a'Deckett and Hood J. J, 
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Tlie description of the prisoner by the cliild is not evi- 
dence itniplitating the accused ] The child ideiitiliod 
the prisoner as the person who assaultwi her and the 
evidence with respect to the scnr on hie nose is cor- 
roborotive of that identificiition. [a'Brckett J. It is 
not a, question of id entih cation but whether there is 
evidence implicating the accused.] As to the meaning 
of the word "corroborative" see Johnson's dictionary 
and as to whnt araounte to corroborative evidence sec 
Jieg. V. Paul^5q.B.D. 202, Sei/. v. Bates, 8 V.L.R. 
(L.) 310. 

There was no appearance for the prisoner. 

llioiXBOTiiAH, C. .1. We will deliver judgment in 
thii) cose on Friday the 23n'1 instant, and it will be 
advisable for tlie Crown to be repre^entc-d in order 
that in event of the conviction not being sustained the 
Crown may suggest to the Court what course should 
be taken. 

Car. ad. vtiU. 

April 32nd. 

Tub CiilEK JunncB. --This is a case in which the 
judge reserved a question of law for the consideration 
i)f the Court. The prisoner wfb charged with commit- 
ting an indecent assault on a girl eight years of age. 
Tlie law in being at the lime of the trial was the law 
in force under Act 1,231, section 33, which repealed 
the former provisions of the Evidetice. Act regulating 
tlie admiaaion of evidence of a child of tender yeart. 
The new law provides that if a child of tender years i,* 
tendered as a witness, and does not, in the opinion of 
tlic Court or justice)!, understand the nature of an nuth 
the evidence of such child may l>e received if, in (hp 
opinion of the Court or justices, such child is possessed 
of sufficient intelligence and sense of duty to know it is 
speaking the truth. The judge who tried this case was 
of opinion that this child was of sufficient intelllgenc:e 
to justify the reception of her evidence, and that she 
did understand the duty of speaking the truth, and 
accordingly he received the evidence of the cliild. It 
appealed that the child, iuiuiedintely after the assault 
was committed on her, returned to her mother in a 
state of distress, and told her mother that a man, 
whom she desciibed as a tall man with a black 
moustache and curlx, dressed in dark clothes, 
with a boxer hat, who had a mark across liis face, like 
Charlie, a man who at that time lived in cheir house, 
had assaulted her. She did not at that time iilentify 
her assailant with the man charged. She afterwards 
was shown several men who were suspected by the 
police i.s possible men to have committed the assault, 
but she denied that any of theui had been her assail- 
ant. Subsequently she saw a man speaking to a 
policeman whom she immediately identified as her as- 
sailant, and when her evidence was received at the 
trial she iilentitied tlie prisoner as being that man, and 
upon her evidence so given the jury convicted the pri- 
soner. The Act 1,231, proceeds, after giving the test 
of admi^siijility of the evidence of a child, to say that 
" no pcraoii shuU be liable to lie convicte<l of the iiflenee urilcaa 
the ttvti many admitted by virtue of this aeutioD |^1) and given 
oil lieluilf of Che proaeouliDQ Ik mrrobointed b 



It is suggested that upon this evideuoe there is no cor- 



roboration iiuplicating the accused, and we are of 
opinion that that objection is b good one, nnd must Ijc 
sustained, and that this conviction cAnnotstand. Thi-re 
was evidence — in my opinion, forcible evidenc«^of 
CDrrobo ration, by other material evidence of the child's 
testimony iu the witness-box. That evidence is toii- 
tained in the statement mede by the child to its motbf r 
nnd which ngree.i with and corroborates the statement 
made by the child in the witness-box respecting tlie 
fact of the assault, the place where it was committed, 
the appeai-ance of the place, and generally the appe.ii- 
aiice and garb of the child's assailant. But the child 
did not at the time it spoke to the mother know thu 
prisoner— did not then, and it could not, identify the 
prisoner as being its assailant,— and consequently that 
statement made to the mother was not evidence C"P- 
roiiative of tlio child's testimony in the l^ox, which im- 
plicated the accused. And inasmuch as the implication 
of the accused is made by the section an essential part 
of a necessary corroboration of a child's teatimony 
in the box, I think that the conviction of the prisoner 
is forbidden by this law, and that this coTiviction 
therefore cannot be sustained. I regitt that the 
Crown has not accepted and given the consideration 
which we think was due to the suggestion of the Court 
to consider whether a new trial might not properly be 
granted hy the Crown for the purpose of vindicating 
justice in this oa?e. There have been and there are 
mean^, independent of the stalutJ! by which a child of 
tender yenrs may lie instructed in the nature of an 
oath, find may bo educated to give testimony which is 
admissible for the purpose of vindicating the law in 
cases of this kind. In the absence of due ci nsidera 
tion, wjiich appears not to have been given, the Court 
is prepared to take a course which it thinks proper 
and will order a new trial, and it will be for the 
Crown to consiiler now whether justice can be advanced 
by prosecuting ngain in this case. I desire for my- 
sulf to express a hope that the attention of the 
Legislature will be directed to this case and that 
coiisideriLtloii will be given by them to the subject of 
the law bearing upon cases of this kmd, which are of 
frequent occurrence. Crimes of this kind are atrocious 
in chariLCter and deadly in effect and permanence, and 
in the great majority iif ihe cases the law cannot Ijt 
vindicated. and tlie crimes, frequent aa they are, cannot 
be punished without the aid of the child's evidence. I 
would not be understood to suggest that the law 
which has lierelofore been in force should be revived. 
Under that law, contained in the Kcidence Act, 1890, 
section 50, the test was laid down of the admissibility 
of the evidence of a child or infant under the age of 
seven years. The provisions of that section only 
applied t<) cAses of assault Upon an infant under the 
age of seven years, and it provided that, upon caution 
administered by the Court to the infant, and uixin its 
being proved to llie satisfaction of the Court, that such 
infant pirfectly understood the object of a declaration 
or affirniati"ii, and the purpose for which its testimony 
was required, the evidence of the infant might he 
admitted. This section was limited to infants under 
tlie age of seven years, and in a very large number of 
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caam tlie evidence vas inndiniwible through the in- 
ability of the Court to satisfy itself that tli(^ ctiitd 
perfectly understood the niiture and object of the 
declaration or ntUrniAtioii wtiich the child was required 
to give. The very terms " declaration " and " affirma- 
tion " are terms unfamiliar to a child of tender years, 
and it was only by a strain that the minds of Jud^^s 
could arrive at a. condition of sntiefiiction that tbe 
child understood either the meniiing of ihat which it 
WHS required to declare or nl!irm or even the very temis 
themselves, and consequently in these cases it was often 
impossible to get the test nnd the ovidencp which had 
to 1* corrolionitod. The new act pi-ovides a far more 
rational test of th» admissibility rif a child's evidence. 
It provides that the child sliall ho oF sufficient 
int«]ligence, and that it understands tiie duty of spesk- 
ing the truth. A child of very tender years can easily 
be properly trained to supply that test, and when that 
test is suppl'eil, as it was in this case, the evidence is 
admissible. Under the old law, no ^orroixiratimi was 
required when the evidence wns admitted, but under 
tlie new law corroboration is required. I am not to be 
understood to express an opinion that corroboration 
may not bo properly exacted in cases of this kind. 
Corri>l)omtion may he easily supplied in most cases by 
our law, though .not by the English law. Our law 
admits that a statement made by a child to its mother 
— mode after the commission of such an offence — is not 
part of the re» fjegta, but is evidence confirming and 
corroborating the testimony which the child gA\e in 
the box ; nnd in a very large number of coses, I don't 
know any kind of corroboi'atory evidence more satis- 
factory thaTi that of a female child suffering under a 
shock of that kind, and indicating by appearance, 
manners, words, and acta the distress caused I'y the 
assault. But such corroboration can only be given so 
as to implicate an accused person if the child knows at 
the time of the assault the person who has assaulted 
her, or if some other testimony exists independent o£ 
that of the child by which the assailant can be identi- 
fied. I repeat that, cunsidering the frequency of these 
crimes, nnd the extraordinary grave cliarocterof them, 
this provision of the existing law deninnds, in my 
Opinion, the attentive consideration of the Legislature, 
and I am supported in that view by one of the most 
experienced and able English judges in the case of 
Riy. u. I'mil 26 Q.B.D., 202. Referring to the terms 
of the English law contained in the Knglish statute, 
which is in the same language as our statute, 
Hawkins, J., expressed the same opinions which [ now 
venture to express, and which, according to the know- 
ledse we h\\ possess, appear to demand the attention 
nf the Legislature especially on account of the failure 
of justice ill many cases from the iiiability of the Court 
t> give effect t« admitting evidence arising from 
this particular reqjiirement of corroborative evidence 
implicatnig the accused. The conviction in this case 
must lie quashed nnd a new trial ordered. 

a'Beckktt, J. — I concur in the judgment 
which has been delivered, and I desire to express my 
concurrence in the regret that linH been expressed that 
this case has been so lightly considered by the Crown, 



that it came as a surprise to those representing the 
Crown that the question would be considered as to 
the probability of u child living so instructed up to a 
position in which her evidence would be such that a 
conviction might l« sustained. I should, however, 
have said nothing in this case but for the observation 
made as to the expediency of altering the law. Express- 
ing my onn opinion, I think that the Legislature have 
carefully and wisely considered the subject ; and that 
the safeguard which is introduced by the words 
under consideration in this case was a safeguard 
which it would be dangerous to dispense with. 
'I'he atrocity and frequency of these offences is recog- 
nised to be very great ; but notwithstanding that, con- 
sidering the nature of the testimony receivable, and 
the immature mental cnpivcity which the person giving 
such evidence may labour under, I am not prepared 
to HAy that an alteration of the law would be advisable 
in this direction. 

Hood, J. — 1 agiee in thinking that the conviction 
in this case cannot be sustained. There was evidence 
to support the girl's story and to confirm her credi- 
bility and to show that she was telling what she 
believed to be the truth. But I think that the Legisla- 
ture has in these cases required something more. Thr^ro 
must be some other material evidence implicating the 
accused, that is, something proved altogether apart 
from the child's story tending to establish the guilt of 
the prisoner. It seems to me that the intention was 
that no man should be convicted upon the unsworn 
testimony of a child of tender years, unless other facts 
were established which would raise a suspicion of the 
accused's guilt, even if the evidence of the girl had 
been absent. In the present case, beyond the state- 
ment of the child there was no evidence implicating 
the prisoner. Nothing was proved that of itself would 
t«ud to fix the slightest suspicion upou him, and the 
whole of the evidence other than that of the girl would 
have applied to any man what«ver that she hod ac- 
cused. Although I think that the conviction should 
be quashed, a new trial should be ordered, as it i.i quite 
probable that by the time the cose is again tried the 
child, who is 'eight years of age and intelligent, may 
have been instructed in the nature oF an oath, so aa to 
be sworn and give evidence in the ordinary way. I 
would add that like 'my brother a'Becketl, I do not 
concur with His Honor the Chief Justice in his view 
as to the necessity of legislative interference in these 
cases. It seems to me most important that the testi- 
mony of a child of tender years in cases of this class 
should be supported by other evidence tending to show 
that the accused is really guilty. 

Solicitor for the Crown, Guinn^gg. 

SUPKEME COURT SITTINGS. 

(Before Hood, J.) 

BowEKv. Wratteh. 

10, 19, May. 

Land Act 1884 g. %2— Transfer of leaae—Cotuent of 
Board of Land and Worh. ^ 
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T/ie planiti^ff ai/refx to tran'/er tn ilie ihfendntil land 
ka«ed HtulKr' xec, AS, •nibset: '2 (•/' the Lni'd Act 1HH4 
gubjeel to the cniinertt oj'tlte Landu DepartiitetU ; tlie 
Ifotir, 'provided that On-. ci»utf.nt of the JitKird n/ Land 
and Works »hoidd he. lAlnivrd br/ore asi^u/ntiifnt. 
Held tlmt 67/ " Landx Di^inrtnumt" both piiTlir.n in- 
tnided " Board of Lmid ;nd Works" and that rmt- 
nf.nt by Ihf tatter galigfiai Ote ayremnent. 
Held ftirttter that there teas no amiijnment imtil the 
trannfer vat re/fisteredf and that eonnent before tiich 
regitfrcUion ivan mifficUnt. 
An agreement Ui <issign a lease mibject to such conaeni 13 
not illegal as being in contraveiitio7t of' sec. S-^ ivbfee. 
2 of the Land Act 1884. 

1he pUintitf in this case nas James Bonen, 11 
fHrmer, ftiid the (IpfeuHant was Oeoi^e Wratteii, n. re- 
tired publican. The statement of claim si't init tliat- - 



wherrby the pUiiitif xgreeil t3 inuufet to the ilefenilaiit 861 
tctn of lani) hrlrj unil-r lease, aectinu 3fl subBei'tion 2 of the 
I,a'd Ad 1884 beios io tlie county of Bain, Uuln, piirUli ' f 
Budger e allotni'iit 52 suliji-ct to the conaent of the LaniU 
D pnrtii enc for the turn uf lOs. 6d. per acre or £45-2 ()■. e<l. 
the lot payablo by the ilcftndant Co the pIuintilT as soon i s tl'e 
trangfer uaa coinplcti il. 

2. The pla ril If says that he did at hia own expeme procu e 
tlie cunaent o the lainds Depai'cnient to such laud being trans. 
UtrrA fr.ni the plaintiff to tlic deftudant. 

S. The plaii.tiir did transf r the uid land to the defeii 'ant 
and the transfer was completetl and defendant haa nbtainel a 
certificate of title to ihe said land. 

4. Th« defendant has oot paid the slid lum of £45*2 Ob. GiI. 
or any p .rt thereof. 

Tlie plaintitr ciuiiiix these dmungea. 
Particulars. 
To tlie transfer of the above niertioneil l*nd ... £162 6 

Interest on the same sain. 28th Apiil 1301 
bring date ol tianifer of said Unit from ptalntiR' 
to apfendant. i'tQ On. Od. 

t'ostii and expenfes paid by plaintiff tor de- 
fendant in respect of said bud and tran^fec. £45 (la. Ud. 
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The pl.iintilT claims £522 Oa. 6d. 
In tho defence the (Icfpndnnt said : — 
1. He does not admit that iie maile the said o 



£.122 Os. 6d. 



Jiiy agree- 

2. If he n~Mle the said agreement ho was induced to do so 
by the veil 11' niisrepieaentalioD of the ptainljfT that he, the 
''efendi'iil, and his two sons wool'.) Iietvr'-en them lie allowed 
to select the whole (f theiaidland, vrlnreas in fiict anil in 
I.1W no nioi-e than 320 acres could be seleiited by the defendant 
and his will sons cr any of them. 

3. Ho dui« not admit that the plaintiff procnieil the eon; 
< f tl e I.Budfl Departmexl. 

4. lie denies each and every allegation in paragmph 3 of 
the statement of c'^ini. 

.'i. If any coiineiit of the Ijind* l>epBrlnii'nt wasgiven it was 
not givin lo the transfer referred \a in paragraph ;{ of the 
stati mentof claim nor to the ajireement rofencd to in para- 
graph 1 thereof, ond «bb giicn after Ihe making of the said 
alleged agreement and the excuutiun of tho said olI<'ge<l trans- 

0. Hu will object that the said alleged agreement of Apiil 
8th 1891 uai and ia and the said alleged tr.iiisfer was and is 
illegal nnil v id as lieing in m intra vention and violati(.n of 
Nub section 2 < f sectii>n :t8 of the I.a-d Art 1884 and sub-sec , 
tion 2 of section :W i.f the L-iNd .Ul 180(). I 

7- Hewill alHoolijnt I hat the said alleged agiccment of 
Apiil 8th IMlll wna and is iind the said alleged tiausfer was: 
and la illegal and Toid as being in contravention and violation I 



>vemor-in-Council made under the 
and having reference to gnudnK 
of the following provisions in the 
lease prei^tibod by the said r>-|nilatiiins and issued to the 
plaintiCf, oamely that the plaintiff would not assign, sublet, 
subilivide or part with the pnneasian without the previous 
consent of the Board of Land and Works signified tn writing. 

8. He will object that the consent of the Lands Department 
is imninteiial and insufGcli-nt. 

' 0. He will also object that ii is not allied that the consent 
of the Lands J>epartnient was in writing or given previunsty 
to tli>' alleged transfer. 

Ou tiiis JEBue ivas joined. 

The agreement referred to in paragraph 1 of the 
Statement of Claim was as follows : — 

Malvern, 

April 8th ISgi. 

Memorandnm of Agreement msde and entered ii>to this day 
between James Bowen of Hawthorn and George Wratlen of 
Silver-street, Malvern, whereby thesald James Bowen agree* 
til tr. nnftr Mil acres of Isnd held under lease section 36 sub- 
rection 2 the Laiid Ail )SS4 U-ing in the County of Bnln 
l!uln Psrish of Kudgtiee allctmenl 52 subject to the conacni of 
the Lsods Department for the sum of lOs. lid. per acre or £452 
Uh. 6d. the lot payal le by Ueorge \V ratten to James Bowen aa 
soon a" traiisfer is complieted. 

James Bowen 
George W ratten. 
Witness : C- W. Stanbrook. 

The ether evidence so far as it is material appe&rs in 
the jud^rment. 

Mr. Forlonye and Mr. E. W. Smith for the plaintiff. 

Mr. IiMiaca and Mr. Hayes for the defendant. 

Cvr. adv. vult. 

UooD, J. — The plaintiff, James fiowen, was the 
lessee frora the Crown of certitin lands under the pro- 
visions of Sec. 3ii of the Land Act 1884. By an agree- 
ment ill writing, made 8t!i April 189], he agreed to 
transfer those lands to the defendant, Ceoi^ 'Vt' ratten, 
for tlie sum of £*:t2 Oa. 6d., payable ns soon as the 
transfer whs completed, subject to tho cor.s«-nt of the 
Lands Department, and on the same d.>y the plaintiff 
nnd defendant signi-d an application to the lloard of 
Lnnd and Works fur its s'anction in writing to the 
transfer. Thnt application was forwarded to the 
I^nds Department, nnd in August 1891 the consent 
of tlic Board of Land and Worka wan given in writ- 
ing, Buch consent l>eing gazetted on August 21st. On 
the Ilth August an endorsement was placed upon the 
platntiS's Wse by the Office of Titles, Atating that the 
defendant was then the registered proprietor of the 
least-. In July, however, the defendant bad repudi- 
nted the contract on the ground that he bnd 
licen inductd to make it by the plaintitTs misrepre- 
Knitations. The plaintilf now sues to recover the 
agreed purchase- money. Tho defendant pleaded several 
defences. The first was a denial of the agreement, hut 
thii) was a mere form. Tlie ni'xt alleged misrepresen- 
ti'tii'n hut on tliis I found the factsagainst liiiu. There 
then remained several legal objections. It was con- 
tended that the plaintiff had not performed his portion 
of the ngreemeiit inasmuch ns he had not procured the 
consent of the Lands Department to the transfer or to 
I he agrei-nipnt. This objection is based upon the words 
in the agreement making it subject to the consent of 
the Lttiids Department. So far ns this is n question of 
fact and so far as the Lands Department had uiytbing 
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to (to with the matter I have no doubt that the Depart- 
ment did consent anil I so timl. But it wns urged lliat 
the pUintifT was brnind to get a. coiiaent in writing. So 
far as the Crown was concerned I sliould say tliat the 
want of ft written coiiBrnt coulil be. and was, wa'ved as 
the tranaaction was completed through and by the 
various Departments acting for the Crown with full 
knowledge. The agreement does not expressly require 
a written consent nnd inasmuch as the real object of 
this condition was to assure the concurrence of the 
pi Hint ilfs landlord nnd oftheB^ard of Land and Works 
so as to obtain a legal transfer of the land to the 
defendant I should also be of opinion thnt the waiver 
of a written cnnspnt by the Crown and its departinents 
would be an answer even ho far as the defendHiit 
concerned so that oven if there had been no written 
consent I should be against the defendant on 
point, and would have amended the pleading as 
oiigbt be necessaiy but I think that the plaintiff did 
pi-ove a written ri>nsent within the meaning of the 
ftgreeraeiit tor he proved the wi-itten consent of the 
lioar-l of Lund and Works, and that is what I cons 
was leally meant. The plaintiff's lease provides 
the consent of the Board of Land and Works being 
obtained as both parties knew, while the consent of 
the Lands depurtment as a separnti! body from the 
Board was utterly iinmaterinl. The expression was 
used in a loose way to BigniFy the officials having con- 
trol of these matters and under that name the Board 
of Land and Works was I think meant it being the 
only body whose consent was mftterial. "Lands 
departmeiit" is not, in my opinion, an unnatural ex- 
pression to be used colh quially to signify the Board 
of Land aud Works in these matters. Moreover, even 
if the consent of the Lands department were required 
that consent might well be given by the Board ofT^and 
and Works as by section 11 of the ImiuI Act 1890, 
all matters concerning public lands are to be con^ider- 
od by that Itnanl. I think therefore that the consent 
was sufficient. A further objection was taken to 
tliis consent. It ivas pointed out that the lease and 
the regulations required that the consent should he ob- 
tained before any assignment and it was then contended 
that the plaintiff should havoobtained a consent before 
he made the agreement or before he executed a formal 
transfer. But the agreement was made subject to the 
consent, and the formal Iransfer had no effect till 
registered, therefore neither would of itself operate as 
an assignment ko as to be a breach of this covenant. 
There was no assignment until registration, and that 
was after the consent was obtained. This objection 
therefore is 1 think untenable. It was then argued 
that the agreement and transfer were illegal, as being 
in contravention of Subsection 2 oi Sec. 38 of the 
Land Act 1884 and of the regulations and of the 
covenants in the lease. This is again pointed at 
assigning without consent, and I fail to see anything 
illegal in the transaction. The agreement was to 
transfer subject to the consent of the landloid, nnd 
that consent was duly obtained before registration. 
There is nothing in the agreement or in the formal 
transfer which would have the effect of violating any 



of the provisions of the Act or of the lease or nf the 
r^jfulalionu. The transfer of the lease which was 
effected by registration was perfectly legal, and there 
was nothing wrong in agreeing to sign or in signing a 
form of transfer jiKor to registration and subject to 
consent. The only other point is a question of ad- 
mission of evidence. Duriug the trial a document 
was tendered by the plaintilT and received subject to 
objection. That document was the formal transfer 
signed by both parties, and the objection taken was 
that there was no sufficient stamp upon it within the 
provisions of tbe Utanijjg Act 18b0. It is not neces- 
sary for me to decide this point, because in my opinion 
the plaintiff is entitled to recover even if that docu- 
ment were not put in evidence. It was assumed 
by counsel on both sides (but as I think wrongly 
assumed) that this document was the transfer referred 
to in the agreement. A little consideration will show 
that this is not so. The agreement provides that pay- 
ment is to be uiade as soon as transfer is completed. 
That does not mean that the defendant was to pay his 
money as soon as the plaintil? had signed a document 
of T,o value whatever in itself. The money is not to 
be paid till the transfer is completed — that is, till the 
lease is transferred by registration after consent. The 
transfer spoken of is not the mere paper form, but the 
transfer of the property upon completion of title by 
proper registration. The plaintiff in my opinion could 
have succeeded by piyjving the agreement, the consent, 
and the registration of the transfer by the Titles Office. 
The fact of. registration would \MpTima/acie evidence 
of a proper transfer, without which the department- 
ought not to register, nnd it is the registration, and 
not the form of transfer, which is of importance as 
passing the title to the land. These were all the 
points raised and argued, and ns I think both law and 
facts are against the defendant, there will be judgment 
for the plaintiff for £462 Os. Gd. and costH. 

Solicitor for the plaintiff, M. Little ; solicitors for 
the defendant. Crisp, Leioia and ileddei'wick. 

IN CHAMBERS. 

(Before Hodges, J.) 

Is HE Tbk Phillip Island Land Compasy Limited. 
25th, Slst, May. 

YoluiUaa-y Liquidation Act 1891 (A'o. 1220) see 4— 
Company — ■ Windiiig up — Creditors — Before a regii- 
tered Company can be wound up, a resolution to that 
effect mugt be passed not only by a majority in num- 
ber of the creditors present personally or by proxi/ or at- 
torney at a meeting of creditors, but also by creditors to 
whom M owing at least one half of the amount of the 
debts of the Company. 

Application on behalf of The Union Bank of Aus- 
tralia Limited, to have a time fixed for the hearing of 
a petition on its behalf that the Phillip Island Land 
Company should be wound up under the supervision 
of the Court. 

It appeared that a petition on behalf of the Bank 
for the compulsory liquidation of the Company had 
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been prewnted to Williams, J., on the 7th April 1892, 
when HiB Honor dxed the 22nd April, at tho regis- 
tered office of the CoDipnny, as the lime and pinne for 
a meeting ot the creditors of the Company in accor- 
daooe with Sec. 4 of the Folunlary Liquidation AcC 
1891, to decide whether the Company should be wound 
up J and if so, whether voluntarily or by the Court, 
The meeting was duly held, at which were present 
the representative of the Bank, vhose debt amounted 
ta L9312 13b. 8d., and twelve other creditors or their 
nprMentatives whose debts amounted in the ngii;re- 
ffAa to- L627 15e. 6d. The representative of the Bank 
moved that the Company be wound up, when, on a 
vote being taken, all the other creditors voted against 
the motion and the meeting closed. 

Mr. Anderson in support. — The legislature could 
never have intended that a numbnr of small creditors 
could prevent a large creditor from getting his debt 
paid. In the present case a dead-lock has arisen, for, 
if the Act applies to this case, neither the Bank on 
the onehandnor the other creditors on the other, could 
ever obtain the requisite majority of creditors and thii 
requisite amount of debts. 

Mr. NeighbotLT for the creditors of the Company 
other than the Bank ; and Mr. WoolJ for the Com- 
j^ay, contended that Sec, 4 of the Voluntary Liquida- 
tion Axt 18U1 expressly applied to cases of this kind, 
and therefore submitted that the npplication should be 
'., but did not under the circumstances ask for 



Mis Honor said : — I will consider the matter. 

Mi8 HoKOR, on 'a subsequent day, said : — I r 
served this matter for the purpose of seeing whethi 
it was possible for the Bank to obtain any relief under 
the circumstances, I have looked carefully into the 
matter and cannot come to any other conclusion but 
that the circumstances of this case come within the 
provisions of Sec, 4 of the Volunlary Liquidation Act 
1891. As, therefore, a majority in number of the 
creditors of the Company voted against the winding 
np of the Company, I must dismiss the Application. 
but without costs. I certify for counsel. 

Solicitors — For the Bank, Blake ife Bigrjall ; for the 
creditors and the Company, Davieg, Price & Wiyhtoji. 

SITTINCB IN BANCO. 

(Before Higinbotbam CJ,, A'Beckett and Hood, J.J.) 

Im. KB Thb Cavbats or Taibot aur Kklly. 

April 12th. 

Gaveat, Transfer of Land Act 1890 §. 146, 
Am appUatUion by a registered proprietor for the re- 
m&val oj a eaveal on ike grouttd thai it interfered xvith 
some future intended dealijigs vnthth«Jan-l will not be 
entertained hy Uia Court when it is admitted or sluncn 
thai the caveat hat been lodged in accordance vritli 
the Act and by aperaon entitled to loflge it. 
in eueh a com the registered proprietor, in order to ob- 
tain the removal of, or in iwtUr to test the right ofthr 
caveator to lodge, the caveat muet proceed in accord 
anee with the protnnons of Section 145 o/ (lie Tram 



fer of Land Act 1K90. 

Tliis was a summom; under Section 145 of the 
Transfer of I^nd Act lS9ii by the r^stered proprie- 
tors of a certain mineiul lease calling upon the cavea- 
tots to show cause why two caveats lodged by them 
should not be removed. Sometime in 1891, several 
persons, including the ap[ilioants and the caveators, 
in the present proceedings banded theranelrea to- 
gether into asyndicate called the "Boga Syndicate" for 
the purpose of obtaining a mineral lease of some land 
contiiining gypsum deposits, and it was agreed that 
when the lease was obtained it should bo transferred 
to some company to be formed, according to the votes 
of the majority of the ayndicatf. The lease was duly 
applied for by two of the members of the syndicate, 
Tuiton and Inman, was granted and was registered 
thpir names, nnd they executed a declaration of 
trust in which they slated that they held the lease for 
the syndicate nnd tiiat they would transfer it subject 
to the vote^ oF t!ie majority of the ayadiiiite. Two of 
the members of the syndicate Kelly and Talbot then 
lodged the caveats wliicli it was now thought to remove, 
Mr. Hayes ia support of the summons. This is a 
summons under Section 145 of the Transfer of Land 
Act by the registerpd proprietors, Mrs. Tutton and Mr. 
Inman of certiiin mineral leases contniiiing gypsum 
deposits seeking to remove the caveats lodged by the 
caveators, Messrs Talbot and Kelly who claim to l>c 
reneficially interested in the lease. Wo sny that l>y 
the agreement under wiiich the caveators claim it » ns 
agre^ that these leases should he applied for i.nd held 
by Tutton and [nman and that such le-ise should Im> 
transferred to a company to be formed according t" 
the votes of the majority of the syndicate which con- 
sisted of the registered proprietors the ctiveators and five 
other persons who had bai.ded themselves together for 
the purpose of obtaining this lease. [;\'BEcKaiT,J.-There 
is no transfer stopped by these caveats, and it spears to 
methattheobjectofthissuaimorisis to get this Court to 
settle a partnership suil, but does the Act contemplate 
such a proceeding as that.] The bona-fiJe objeut of 
this summons is to have the cavcnta removed. We 
do not say that we wish to deal witti this bind against 
the caveators' interests, but what we do say ia tiiat 
their caveats are too brond and if they would modify 
their caveats to include only their own interest that is 
all we would nsk. ifeven out of the syndicate of nine 
desire to have these caveats removed and a transfer of 
the leaee made to the company. The caveators' 
interests arise solely out of the agreement or declam- 
tion of trustandastliesoleobjectinview when this lease 
wasappliedfor was to ftoata company to work tho lease, 
the caveatoralsubmithad no right tolodge the caveAis, 
the result of wbich is to stifle that very object. We do 
not object to a caveat being lodged to protect the 
caveators' righta under tho agreement, viz., against any 
tnmsfer except such transfer as the majority of the 
members of the syndicate shall require to I* made. 

Mr. Wtigall to oppose the summons It is admitt«d 
that the caveators uro two crxtvi que Iriisla and that 
they have lodged caveats agniust all dealings with the 
land contrary to their interests. They saj^ " if we ar« 
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parties to the instrument then it is aII riglit hut if we 
are not parties theu these cavfftts are a warning to all 
persons wlio deal with the registered proprietors. The 
only way thny could'protect themselves was to lodge 
these caveats. The effect of lodging these caveats is 
that if til? registered proprietors lodge a truusfer of 
the land the cavea tore will gr^t notice nnd then thfy 
can go and support theif uHveats or if they ('on't the 
caveats will l"pHe. The present application is preiuti- 
lure and notliiii^ lins as yeK bepn done whiL-Ji casts Huy 
duty upon the caveators to support or withdraw tlieir 
cjvvimt. No transfer nor has any rrgistration iihstract 
licen lodged, and the registered proprietor CMiiiiot 
upply to get rid of a caveat merely because, it will em- 
Iiarntss soniit future contemplated dealiug with Iheland. 
JUr. /Jaye)i. The Court will look into all the cir- 
cumstances of the cusc and see whether the caveators 
werejustified in lodging the caveats. In the present 
case though the caveators have an interest in the 
lease they had no rit;ht to lodge caveats when tlie 
ohjcct and result of the caveats is to def en t the very 
fibjei't for which the sindicate waa banded together. 
Section 147 of the Transfer of Land Act savs 'reason- 
able cause " therefore the Uourt must consider the 
facts. The form of the cav&its is improper, (Hkiik- 
iiOTiiAM, C.J. — Has this court any power to prescribe 
the form of caveat seeing that the caveators have 
adopted one of the tonus permitted by the Act though 
a form more consistent with the riglits of all tlie 
p^urties might have 1)een chosen.) The caveators had 
no right to lodge caveats absolutely forbidding a trnn 
fir, and they should have chosen one of the modi 
most suitable to the particular facts of the cases 
[HiGiNBOTHAM, O.J. Can you raise disputed quest 
of fact on nn ap5>rc:ition of this kind.] I think that 
the Act contemplates that the court will look into the 

HiiiiNBOTHAH, C.J. These two cases must we think he 
determined without considering in any way the dis- 
puted facts raiseJ by aflidavit. It is admitted that 
these two caveators are lieneficinries and that they 
claim an interest in the land and they have eicU of them 
tiled a caveat which is the form allowed by the Act, 
viz., " unless the same be subject to my snid claim or 
uidess I am a party to the instrument." Thu inten- 
tion of the Act was that when a cii\'eator lodgrs n 
caveat in accordance with the forms of the Act it lies 
upon the registered proprietor to get that caveat re- 
moved ill the way appointetl by the Act. So long 
ns he does r.ot wish to transfer no wrong is done hut 
if he wishes to transfer, notice of such intention is 
coHvey<'d to the caveator and the CHveit will lapse 
unless the caveator takes stejis to support his claim. 
That is the course th.it ought to bp taken bv llic pre- 
sent applicants and llicy should not seek to remove 
caveata which have been lodged in accordance » ith 
the Act and by persons entitled to lodge them. The 
applicants have taken the wrong course in the present 
case and this summons must ho dismissed with costs. 

Solicitors for the applicants, Lyitck, McDviial'/, 
iStUlman and Keep. 

Solicitor for the caveators, Talbot. 



(Before Higinbotham, C.J., Willip.ms and Hood, 3.S.) 

Botes v. Mosb and Co. 

March 23rd, 24th, 26th. 

Bill of lading. LiglUtrmM. at common earrier». Con- 
tract by matter or agenl o/ahip, right oj consignee as 
un/litclotfA priiieipal to sue on, AbanifoTtnunl, tpfio 

TItc c-ustomary claium in a bill of lading jrroviding t/mt 
" eoTUsi^/neei or their agenta mvU be ready to lake de- 
livery vfgooda at goon ns tht ship is ready to lUa- 
citarge them, otherwi'te the Tiuuter or agetU shall be 
at liberty to land and wnrehouse tlie goods, or dit- 
cliarge fhmn into a store ship, or hulk, or into ligklmv, 
or on a viltarf, as customary, at llie 'merchants risk 
and expense," gives the master or agent of tlie ship cm 
implied authority to make, at agent of th« coneignee, 
a contract with liglUeraicn and oUters for the oar- 
riage oJ goods from the ship's side to some safe and 
convenient place, and tlie consignee as the undis- 
closed princiji'd of tJie master or agent of the ship, 
iiiay, tf lie so sleet, briny an action in his own name 
upon S7ich contract. 
An inmirer of goods may, after a complete abandon- 
ment iif such goods [to the undertoriters, bring an 
action in his otori name for the recovery of the value 
of Hie gooih, for anion behalf of tlie underwriter*. 
The question tclietlier a person is or is not a common 

carrier is always a question of fact. 
LiglUennen who hold themselves out to and who do carry 
at enrreiit rates for anyperaons who desire to employ 
them are common carriers. 

This was an appeal from the County Court. The 
plaintitT was the consignee of three casks of hardware 
ex. the S.S. Witcannta. The defendants were lighter- 
men, and were employed by the ship's agents to 
lighter the ship Wilcannia and carry the plaintiff's 
goods from the ship which was anchored in Hobaon's 
Bay to the Australian Wharf, Melbourne, and while 
in the defendants' charge one of the cnsks of hardware 
was lost, and the plaintiff sued the defendants to 
recover the value of the goods so lost. The defences 
set up were (1) that the defendants were not common 
carriers and that they wei-e sued as insurers and not 
for negligence. (2). I'hat there was no privity of con- 
tract between the parties. (3), That the proper^ in 
the goods remained in the captain of the ship and (i) 
that the plaintitT hod abandoned the goods to the in- 
surers. By the bill of lading under which the goods 
were carried in the S.S. Wijcannia it was provided that 
" consignees or their assigns must be ready to take 
delivery of goods as soon as the ship is ready to dis- 
charge them, otherwise the master or agent shall l)e 
lit liberty lo land and warehouse the goods or dischai^e 
them into a store ship or hulk or into lighters or on a 
wharf as customary at the merchant's risk and expense. 
The ship shall have a lien upon the goods for all 
freight and charges for which the goods are liable 
under the bill of lading." It was also provided that 

9 should be "delivered in 

like good order and condition from the ship's deck at 
her anchorage to the plaintiff or his assigns." ^It was 



272 Vol. XIII. 



THE AUSTRALIA^f LAW TIMES. 



MOrm OF OASBE. 



admitted tliat the cask (the eubject of the action) was 
received on board the lighter, that the lighter took tire 
an<l was scuttled and that tlie cnsk waa afterwards 
rsuovered and brought to tiie Australian wharf in a 
damaged condition. For the pjaintifi evidence was 
given that the defendants were well known lightermen 
and had frequently carried goods for him from vnrious 
ships to the wliarf, and that he had always paid them 
the current lighterage rate of 5s. per ton and had never 
made any special bargain with them as to i-ates. 
FlaintifT also admitted in cross-examination that he 
had abandoned the goods sued for to the insurers (the 
Southern Insurance Company) and that he was bring- 
ing this action on their behalf. It was]al so proved that 
it was customary for ships' agents to arrange with 
lightermen for the lightering of goods and that the 
consignees paid the lighterage to the lightermen, and 
evidence was also given that in the present c»se tlie 
agents of thi; S.S. VVilcaniiia arranged with the 
defendants tn lighter the plaintiffs goods at " current 
rates." The defendants gave evidence that they some- 
times refused to carry goods that were olferpd to lliein, 
that they did not ply to and from fixed termini, that 
there was no fixed rate for carriage but that rates 
differed according to the class of goods offered for car- 
riage and that in each case a spec'nl arrangement was 
made. Tho lenrned county court judg.: reserved hie 
decision and subsequently gave judgment for the ph " 
till' for the amount claimed. From this Judgment 
the defendants appealed. 

Dr. ilmiikn for the di-fendant iippi-llant. — The first 
question is, are we common carriers, and I submit we 
are not. A cnminon carrier is a person trading be- 
tween lixed termini, o|'en to engagement to tlie fii-st 
and every comer at a certain iind fixtKl rate, 
proviso that he is not liound to carry dangei 
not carriageable goods. As to what a common 
V, I would i-efer the Court to Ninj'.nt v. Smith, 1 
O.P.D. i-2A (judgment of Cockburn, C.J.), and to 
Liver Alkali Co. v. Jo/mson, L.B. 7 Ex. 3G7 and 9 
Ex. 336 tit p. 343 ; i'eat/e e. FarraiU, L.R. 10 Ex. 
358. In no CHse do we agree to carry except upon 
special rates. We carry to different places where the 
risk is greater and the diiitancn greater, and in all 
cases special agreements are made. There is iio 
fixed rate of carringe. Brind v. Dale, 2 M. &, Rob. 
80, I now proceed to consider the question as to how 
far this contract is one upon which the plaintiff Boyes 
has any right to sue on the ground that there is no 
privity l)ctween him and tho defendants, the contract 
liaving been made by the shipowners with the defend- 
ants. Goldibrauyh v. HcCii'Mt, 5 W.W. & a'B. 
(L.) 154; GwyaU v. Ifay^, ■> A.J.E. 107. Then 
dealing with the question as to the abandonment of 
the goods to the underwriters, I would refer the Court 
to AriioUi'a Marine Insurance, Cth J'^d., Vol. II., 9.')4, 
956, 967, 073. [Mr. W<.o<l. W.; admit that we are 
suing for the insurance company.] That is just what 
you may not do ; ArnohCs Sfarim Ituniraiier, lith Ed. 
Vol. II., 973. Authority shows that upon complete 
alfandonment the r'ght of action itself is transferred. 
I submit this appeal should be allowed. 



Mr. J. D. Wood for the plaintiff respondent.— We 
say ihit whether tiie defendants were common carriers 
or not, they are liable for the loss of the goods as 
bailees. It was proved tiiat the goods were delivered 
to the defendants to \w aaFely carried, and it is ad- 
mitted that they were lost, and that casta the burden 
of proof on them to show that the goods were not lost 
through their default or negligence, and they have 
given no evidence on that poin; whatever. The non- 
delivery of the goods is prima facie evidence of a 
breach of the contract, and it is for the defendants to 
show tliat this breach did not arise through their 
default. As there is a prima Jacie breach, it is for the 
defendants to discharge their liability hy giving rvi- 
that they are not common carriers, aiid to show 
that the los.s did not aiise through their di'fivult. 
Assuming t'lat the Court is against uiR on this point, 
I say that the defendants are common carriers, rnd 
that this fire and consequent loss ot the goods took 
place through their default. As to ;i.irtios, this con- 
tract was made by the agent of the consignee, nnd ilie 
mere fnct that the defendants diet not know Ht the 
tinio when they entered into the contract who the prin- 
cipiU in the nmtti^r was does not in any way prevent 
the principal from coming forward and suing tho 
present defendants, h would not have preventwi the 
defeuitanta from suing the principal. Under the con- 
ditions of the bill of huling there is authority to thti 
shipowners to make this contract with the lightermmt 
for the consignee. [Hood. J. : Does not this clausf 
in till! bill of lading merely mean " If you are not there 
to take possession of the go.jds on the arrival of the 
ship we will put theni ashore for you," but not acting 
as agent for the consignee.] It has been decided that 
a carrier's liability is not discharged by miirdy puti ing 
the gmxls on the wharf if there is nobody there to lake 
care of th im. He must take care of them in a reason- 
able way, Doiirne v. Gatliffe, U CI. & F. 45.7 M.&G. 
850. Upon the words in this clause of tho bill of lad- 
ing there is power to the shipowners to deal with the 
goods, but when he has delivered them into the lighter 
he has nothing more to do with the matter. After 
that any loss is between the lightixmen and the con- 
signee. [Williams, J. : If the consignee is not ready 
to receive the goods when the sliip reaches her 
destination, the master has autiiority to land the 
goods and deal with tliem in a rensonablo way. Is 
the master in dealing with the goods in such rensonable 
way the agent of the consignee, or are the contracts 
that he makes his own contracts.] If the cootracts were 
for storage the mmter would be liable, uidcss he stipu- 
lated that he should not be liable, on the principle of 
undisclosed principiil, hut if the question is whether 
without that 3ti])ulation he would have authority to 
liiiid the consignee, I say that he would have such 
authority, so that th? cons'gnee could be sued by the 
warehou3:'n)an. The master has authority to deal with 
the cargo in a reasonable manner. The agency is to 
do whaiever it is reasonable to do, Gaudel v. Brown. 
L.B. 5 P.C. 1:14. [Wii.LrvMS. J. : If a master hwi 
authority to do an act for a cunsigiiee, he has authority 
tn do that which is reasonably necessary to do that act.] 
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Before goin;; Further, I shontd like to aay witli icBpect 
to a, question asked by Bume of the members of the 
Court yesterday, as to what are the rights of the ship 
owuer as to his lien on the goods — wliether by lundiiig 
the goods he loses his lien for freight. The only 
authority I could find on tlie jmint is Mura-le- Blanch 
V. Wilson, L.R. 8 C.P. 227 (see judgment of Keating, 
J. at p. 2.17), liut the point is not material in this 
case, as the freight was paid in England. [Higinbotuah, 
C.J. : Do you admit, assuming that this clause in the 
bill of lading does not give authority to the master to 
make a contract of this kind, that the master would 
not have such authority.] I do i;ot, I say that tlio 
innster of the ship is in cnses of iit'CCSbity the ngent of 
the cargo owner, Unvdet v Jirouni, L.H. .% P.C. 134, 
.■ieo pp. 164, 165. [Williams, J. : Ho you admit that 
the li^'htermaii could have sued cither the shipowner 
or the consignee for the carriage of tiie goods.] The 
Agent of the ship undoubtedly when ho puts iIk^ goods 
on the lighter, makes (he contract with the o.tner of 
the lighter, but I sa,y that he makes that contract as 
agent (or the owner of the goods. He no douU is 
liable to be sued on that contract as pvincijial, unless 
he expressly stipulates against such liability, hut the 
owner of the lighter may, on discovering who the prin- 
cipal is, elect to sue the principal. Ho can only sue 
one, not l>oth, but he has his election. [Uigikbotiiau, 
C.J. ; In the present case it is the other way round, 
can the consignee ^ue either ihe shipowner or the 
lighterman 1) In the present case the shipowner as 
soon as he puts the goods on the lighter, is in pursuance 
of the bill of lading, discharged. [Williams, J. : lathe 
mHSter the corisigtiee's agent io bind the consignc^e by 
a. contract which he makes, to enable hiui In do that 
which the common law permits him to do. [HouD, J. : 
[f the act is reasonable it ia reasonable to make a con- 
tract to bind the principal in respec!^ of that act.J If 
the master hiu> authority to act for the consignees ho 
would have authority to use tiie best and most reason- 
able means to elTect th.it act. My contention is that 
this contract binds the consignee, and that he has 
the right to sue, tirat, on the authority which a master 
or agent of a ship has in cases of necessity to protect 
the cargo, secondly, on the authority conferred by the 
bill of lading, and thirdly, that the course of prsctice 
shown by the evidence is that these contracts are made 
on behalf of the consignee of the goods, who thus 
l>ecomes an undisclosed principal. My next conten- 
tion is that it being admitted that these goods were not 
delivered, we arc entitled to recover, and for ihis part 
of the argument it must be assumed that tlie defend- 
ants are only bailees, and are not liable except in case of 
default, but I submit that the baihir makes out ajmma 
facie case, when he shows that tliere was a Imilment, 
and that the goods were not delivered to hiiu in the 
condition in which they were bailed. [Williams, J. : 
That seems plain. The bailor B)iys, 1 handed the goods 
to you to be cariied, and you have not carried them; 
the bailee says, 1 wi<s prevented from carrying them 
by tire; to which the bailor answers tlint lire was caused 
by your negligence.] [HmiNBOTHAM, C.J. : We are all 
wiUi you on that point.] The next question is the 



abandonment, viz. : whether tins action should have 
been brought by the insurers or by the plaintiff. It is 
well estiiblished, and is a usu»l practice for the persons 
whoso goods are lost to bring an action for the 
insurance company, l'm}t<ni, Dmding and Co. v. 
IlouUler nrm. W. V.L.U. fl2. {Dr. Madden: In 
that cam: there was no evidence that the goods 
had been abandoned.] [Higinuotham, C.J. —There ia 
the old rule, that the party who has the equitable 
right of actiiin, may apply to the Court to compel the 
party in wliom the right of action is to allow the use 
of his name.] [Williams, J. — I would like to be satis- 
lied on th'a point. If the efrect of abandonment is 
to divest the persim wlio abandons not only of the pro- 
perty in the goods but also of his right of action in 
respect of these goods, and vest them in another person 
then ought not the notion to have bren brought in the 
name of the Insurance Company.] '1 he authority for 
that pmposition rests upon the opinion of certain 
French jurists, and it is new to me that the opinion uf 
French jurists should bo regarded a^ sound on adjective 
law. [Hluinbothahi, C.J. : Kent snys thcell'ect of 
abandonment is to subrogate the pereon abandoning to 
the insurance company. That seems to*go a long way.] 
'rhere is no contest hero about |iroperty ; what we are 
asking for is damages for breach of contract, and the 
right of action arose before the abandonment. [Wil- 
LIA&1S, J. Unce Ihe abandonment takes place it relates 
iiaek to the lose.] That may be so, but a right of action 
exists apart from the properly in the goods. Lowndes 
on MariiiK Itunirance, pp. 224, 225 Simpson and Co. 
V. ThomaoJi, 3 App. Cas. 27!l, and at p.p. 284, 293. 
The actiiin must lie in the name of the insurers. On 
the question of parties with respect to the cases re- 
ferred to by the other side. In GoldidiTough v. 
McCnlloeh b W.W. and a'E. (L.) I ;H there was no- 
thing in the facts to show that De.sailly was in any 
way the agent of Qoldsl>rough and Co., and Gwt/att 
V. Hayet, 2 '\.J.Il. 107 was merely a decision on the 
facts of that particular case and did not lay down any 
principle of law. 

Dr. Madden in reply. The cases referred to by Mr, 
Wood with reference to the etfect of a))andonmtnt 
upon the right to bring this action in the name of the 
insured turn upon a different principle, ihey arc cuses 
in which thci-e was total loss, and in such cases the 
property is not transferred and therefore ihe insured 
can sue as trustee for the insurer. Loi'd Mansfield's 
expression in Mason v. Satnsbury 3 Douglas Rep. 61, 
was a n:ere careless expression, and though it refers to 
'' abandonment" it was not founded upon any authority 
iind the dicta in Yale^ v. Whyte 4 Bing, N.C 272 at 
!■, 283 are based upon the expression used by Lord 
Mansfield. In Himpgon v. Tkonuon 3 Ap. Cas. 270, the 
[[uestion before the court was one at totiil loss. The 
insurer had no interest in the subject matter in the 
case of abandonnieot. There is no decison as to the 
]irecise point when there has been an abandonment. 
There are cases where the insurer h^is sued in his own 
name. Sharj) v. Gladttone 7 East, 24 ; Cfwe v. David- 
»£>H, 5 .M. and Sel. 7!) ; Phillips on Insurance 4th Ed. 
Vol. II. p. 402 ph. 1711 i Stewart e. Greenoeh Marine 



274 Vol. tin. 



THE AtTSTRAUAN LAW WMteS. 



NotBS OF cASrt 



Insurance Coy. 2 H.L.C 159; Blaauwpot v. Da Costa 1 
Kden 1 30 ; At/anlie Ineurance Co. v. Slorrow 5 Paige's 
Ch. R. 285. TJnIesB the coui-t decides that we are 
comnioii carriers the plaintiff must fail bccnuse he has 
proved no daiunge. In a couni against a bailee where 
the goods have been delivered in !i damagrtd state the 
plaintiff is bound to prove that the dairnge was caused 
by the n(?gligence of the defendant. fWiLLiAMS, J. : It 
seoms (o me tiiat there is n, marked distinction lietiieen 
not cnrrying tlte goods to their destination iit all mxI 
<;arrying them to tlii'ir destination l>ut in ii damnged 
Btati'. Jn the liitter wise the plaintiff must prov« ihat 
the goods were not carried with reasonabit- care nnd 
consequent damage.] Ye,'. And llien the (juestion eonies 
backtothis. Werewecommoncarriers) The shipowners 
in this case acted on their own Iwhalf and to protect 
them^elve^, as the voyage did not end until they had 
delivend the goods to the consignees. If the con- 
signee does not come to lake delivery of the goods 
within a reasonable time, then the maFter may under the 
Ul! of lading put the goods into lighters or store them, 
but he does this on liia own behalf nnd to protect him- 
self. The master lias no authority to make a contract 
for the consignee except in cases of extreme danger, 
and for the benefit of the whole adventure. Gauilet 
V. Broum, L.R. 5 P.O. 134. 

Mr. J. D. Wood. — Ihe cases cited for the defendant 
on the question as to whether the action should not 
have been brought in the napie of the inGumnce com- 
pany do not bear much on the present case. fHutrp v. 
Gladatotte 1 East. 24, was an action by the under- 
writers against the shipowners for money had and 
received, and throws no light nn the pres^ent question. 
So al-o wns Caae v. Daviihon, 5 M. <& Sd. 79, an action 
by the underwriters, and uhiit was dcciiled tlieie does 
not in any way affect my present contention. The 
writers Phillips, Emerig.n and Vailin do not deal with 
procedure and parties, they merely deal with general 
principles. PliiUipa on htmirm'^, itU Md., Vol. [I,, 
p. 627 g 2010, was refen-ed to. These jurists arc no 
authority for adjective law. There are other cases, 
but I need not repeat niy argument. Davidson v. 
€ase, 2 Brod. & Bing 379 and at p. 387 ; Stev>arl v. 
Marine Ac. Ituurance Co., 2 H.L.O. Ifta, referred to 
in Miller v. Wood/all, 8 El. and Bl. 493 snd at p. ."iOa ; 
ijimpgonv. Thdinsonit! Surrell, 3 App. Caa. 279, re- 
ferred to in Midlaml Inmrance Co. v. Smith 6 Q.U.D. 
nt p. 565, and in Castellain v. I'retfon, 8 Q.B.D. at p. 
617, and in 11 Q.B.U. at pp. 390 and 40i. Before 
touching ou the question whether Moss and Co, were 
common curriers, I would like to say a few words aa to 
costs. Suppose the Court should be of opinion thut 
Moss and Co. arc not common carriers, still on the 
evidence a'^ it stands we are entitled to the judgment 
of the Court, and we should be entitled to all thecoata 
«venif the Court thinks the defendants have been mis- 
led Slid desire to obtain a new trial ; County Court 
Act 1890 8. 61. [Williams, J. : The view I wns 
h was that if the defendants were not coni- 
rs plaintifi muBfc in that event prove that 
the defendants were guilty uf want of reasonable care.] 
1 submit that it is sufficient to show that the goods 



were entrusted t<j the defendants, and that the plaintiff 
received them in a bad condition. All the plaintiff 
has to prove is that the goods were damaged. Now 
as to who are common carrienj, it is laid down in the 
notes to Coijgs v. Jif-rnard, Sm. L. Cas., 8th Ed. p. 
199, that the owner of a generni ship is a common 
carrier, and it is not necessary for it to ply between 
fixed termini. The term "general ship" is used in 
contradistinction to a ship let out to Eonie particular 
person; Mcl-achlin on Sbip/iitig, 'Ind Ed. ^65. The 
owner nf a general ship is prima facte a coninioii 
carrier for hire ; Abbott on Shijijnnff, 11th Ed., pp. 
10(1, 277. If the Wilcannia w.ie a ship which took 
the goods of nil persons who nn'ght tender goods for 
carriage she was a general ."hip, and if that be so then 
tho ligl>ter which t<Mik the same goods from her aide 
to tho whaif at Melbourne was nlso a general 
ship. [Hood, J., handed down the case of 
Maving v. Todd, I Starkie 72, which showed 
I he littbiliiy of a wharfinger.] Faieoner'e ifar- 
ine Dictionary definition of lighter. Hoymen and 
lightermen are rcferi-ed toa^ common carriers. It is 
not necessary for me lo go as far as the hir,fr Alkali 
Co. V. ■Johnson. L.R. 7 Em. 267 because there the hir- 
ing was by a single person, while here there is no such 
exclusiveness. Every consignee who chose could put 
bis goods on board the vessel. These lightermen ply 
at fixed rotes. The evidence is " current rates " that 
IK tlie fixed rates and charges for which they i.s a 
general body carry good><, variahle no doubt according 
to the class of goods to be carried u.nd the distances 
they carry thorn, but there was never aiiy special 
jigi'eenient made as to the rat»* of carriage. " Current 
rates '' was all tliat was said. In Nugent v. Smith 1 
O.P.O. 423 it vros undisputed that the d^endant was 
n common carrier. [Hood, J. refers to Ingale t. 
Chriiftie 3 Car. and K. p. 61.] 1 submit then in this 
case it is quite clenr thiit the defendants are common 
carriers. 

Dr. Madden. The c-ises of Maving v. Todd 1 
Starkie 72 and Ingate v. Chnslie, 3 Car. and K. 61 
eferred lo by Mr. Justice Hood merely amount to tlie 
proposition that when a person holds himself out to 
carry for all persons he is a cooimon carrier and tbat 
takes us no further, [Wii.liaH', •'. If it is established 
that a man s business is to carry and that he carries 
for evtryone who likes to give him goods, then is not 
the fact that hit has refuueil to carry on one or twi> iic- 
casions a question of fact Ui go to thejury as to whether 
ho ia not a common carrier.] I aubmit nof, but here 
e whole of the evidence shows that in every case an 
press arrangement was made rs to rates. [IliGiN- 
DOl'JIAM, C.J. Is the fact of terms being made conclu- 
evidencB tlnit a person is not a common carrier X] 
No, not in single instances, but what the defendants 
say is " we are carriers and carry for anyone wlio 
likes to enijitoy us, provided that there must be an 
express arrangment oa to rules. [Wei.liams. J. It 
seems to me that the lightermen carry for everyone at 
current rates fixed hr the lightermen themselves and 
I cannot see any evidence of a special rate having been 
agreed upon.] Several of the witneSBea say that tbey 
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nlways believed that lightermen ini^lit refuse to cnrry 
Any (Mrticular guoila or for uiiy particular pL-rsoi). 
[Hood, J. IngaU v. ChrUtie 3 Car. aiid K. 61 is very 
like tliis case.] In that case the Judge probably 
directi^l the jury as he did becau^p there whs no evi- 
denco of uuy express arrangement. In Maving v 
Todd 1 Starkio 72, the goods were put on tlie whnrf 
incidentally to the carrying llierrof, Un the question 
of abandonment I would refer Ihe court to Camfll v. 
Seieell 3 H. and N. UlT nnd 6 H. and N. 728. 

Cur. ad. vult. 
April 29tli. 
HioiKDOTHAM.O.J. — Appeal from the County Court 
at Mfllnurne. The pkiiitilT cUimed in this action 
the vailue of u (.'ask of liai-dwarc belonging to him, 
which WAS delivered to the defendant on or about the 
7th November, 1690, to Iw safely cnrried by him From 
the Wilcannia, a ship lying in tlie poi'tof Melliounie, 
in the liirhter Kfstlcss, to the wliarf at Mdbounie, 
but which wns not so cairied. The defendant rested 
his defence on the following three i^rounds ; — First, 
that there was no privity of contract between the 
pbiiutill and ihi^defendant; second, that the plaintiff 
ab:indoned the goods to the insurers ; and third, tbnt 
the defendant was not a coniinon carrier, and was 
sued as an insurer, and not for negligence. The jud^ 
overruled these objections, ami gave judgment for the 
amount claimed, £,'lb lis. 4d., witii costs. The same 
questions that were determined by the learned judge in 
the court below have been raised for our detci-uiina- 
tion upon this appeal. They are all qurstions of some 
mTcantile impoitaiice, and they h^ivc been fully p.nd 
ably argufed. First, it lias been contended for the 
defendant that there is no privity of contract lietween 
biin and the ptaintilT. The plaintiff wis consignee of 
the goods under a bill of lading, by which the t^ooils 
w ere " to be delivered (subject to the exceptions and 
conditions hereinafter mentioned) in the like good 
order and condition from the shi)>'s deck at her ancho- 
rage (where the ship's responsibility shall tease) at 
tiie nforesaid port of Melbourne," to the oiiler of the 



One of the conditions was ns follows:— 
"/JonsigneesorthBirasHgnBiinust,!* ready to tahe delivery of 
guoilB &B loon OS the ship U r>^ady toiliichiirgethcm, 'itliBir"" 
ihe master (iragentahail ba at liberty to land and wnrohi 
tbe goods, III diauhargo them into a Btoreship, or hiitk, or 
lighters, or on a wliarf, us customary, at the iiicr:liatit'B 

The defendant was the representative of a firm 
lightermen who had been employed by thcplaintitl'for 
innny years to carry goods for him from ships in Hob- 
s^iii's Bay to the Australian wharf in Melbourne. The 
defendant with other lightermen had lieen employed 
for the same purpose by Measi-s Sanderson and Co, 
agents for tlie steamship Wilcannia, The agents 
u.iually arrange with the lightermen for the ligliterage 
of goods, and in the present case, in accordance with 
tlie usual practice of agents, an advertisement ap- 
peui-ed in The Aryna afttr the ship had lieen reported 
at the Customs-house, announcing tliat "Cargo 
be dischiirged into Moss'n lighters and conveyed to No. 
8i shed Australian wharf, at current rates." Thf 



practice wa:* that the ligliteragc should be paid by the 

tonsi^'iiee of the goods to the lightermen, not to the 
.hipping ag>'nt, who did not collect lighterage. If 
consignees wished to tnke delivery themselves at the 
ship's side they could do so. If they did not wish to 
»o the ship's agent made an arningement with the 

jhtennan to lighter the gonds and hold them until 
the bills of l:iding were presented to him with the 
ihip's agent's endoi-scment in proof that the freight 
had been psid. In the present case the plaintiff pre- 
sent4Kl the bill of lading to tbe defendant, and received 
of the casks which nere not injured. He paid 
lighterage for these and got s receipt, and he refused 
to take delivery of the damaged cask, the subject of 
this action. For the defendant it was uri(edlhat upon 
this evidence he had been employed as a lighterman 

>y the ship and not by the plaintiff, the consignee, and 
tliat consequently the mntiter or shipowner alone could 
sue for loss of, or damage to, goods after they were 
transhipped into a lighter. It was argued in support 
of this view that the only object of the condition in 
the bill of lading was to enable the shipowner to dis- 
charge the goods at the expense of the owner of the 
goods without loss to the shipowner of his lien for 
freight, and that it was unnecessary and improper to 
construe the clause as giving power to the master or 
agent of the ship to enter into contracts for lighterage 
agent for and on behalf of tbe consignees. VVc are 
table to concur in this \'iew. The master of a carry- 
ing ship has power, and also a duty in certain cases, 
without any spccinl provision in the bill of lading, to 
discharge goods at the ports of discharge at the ex- 
pense of the owner after the lapse of a reasonable time, 
' in a rcasonnble muniii-r, without losing his lien for 
freight of the goods. The law on this subject is clearly 
stated in the judgment of the Privy Council in the case 
of Cargo nx, Argot, GamtH v. Rrou'n, L.IJ. 6. P.O., iit 
es'H;4ft:— 

Several casei have kriicn in which the nature aud ai.'0|io 
of the duty of the master, u iigeiit of tlie merchant, have been 
sxamineil and deRned. (AuiDnust others, TV'mxta r. Detl, 
8 Moore, l».C., 4]9 ; NoUira v. Jl,-Hdf..>o-', UK. 7, Q.B., ^Si; 
AHU'ralaiiun 2iaviij'itioa Compang r. Alortt, L.R. .|, P.C. 
232 ) It results from tlieiii that not merely is a power given, 
liat a duty is cust on the muster in many uaaea of accident and 
enier^nuy to oi't for the Bafety of the cargo, in such manner 
OS may be beat under the u rcuniataaceB in which it may be 
placed ; and tliat, as a currelativo right, he is entitled to 
thargu its owner with the expeiuKS properly incurfeil in bo 
doing. Most of the dcciaionn have related to cusea where the 
accident happened hefoio the completion of the voyage: but 
their lordships think it ought not to ht laid down that all 
obligation on the part of the moater to act for tha merchant 
ceases after a readonuhlB time for tlie latter to take delivery 
of the cargo has expired. It is well established that if the 
ship hiR waited a reasonable time to deliver goods from her 
side the master may land and w irehouie them at the charae 
of the [uerthant ; and it cannot be doobtcil Chat it would be 
hia duty to do so rather th'iu to throw them overboard. In u 
cB«o like the present, where the goods conld neither he landed 
nor remain where they »ere, it saema to he a legitimate ex- 
tension of the implied agency oE the master (.bold that, in 
the absence of all atvieea, he had autliority to carry or seod 
them on to sach other placca as in hia judgment, prudently 
exercised, appeared to lie n;ost convenient for their owner ; 
and if so, it will follow from establisbed Diiueiptes that the 
expenses properly incurred Diay be charged to him." 
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At common liw, then, the lunater lias power to limO 
goods, of which the owner lias not taken delivery, 
without losing his lien for freight, Hud to chnr>;e the 
owner with the expenses of Innding, and ihis power 
prolvihly cnrries with it an implied authority to enter 
into cbntracts for this purpose on behalf and for tlie 
lienefit of the owner. But the master's power at com- 
mon law only arises after » reasonable time — thnt is to 
say, a reasonable time tinder the ciriiumstances which 
exist at ihe time of unloading in eimb case, llirk v. 
Jioiioeanacli (1891), 2 Q.B., fi26 (C.A.,— hns been 
allowed to the owner to take delivery himself at the 
fillip's flidi'. The uncertaintj and delay ariaiug from 
this cause in the d'scharge oF Ciirgoes of general ships 
hate led to the introduction into hills of lading of a 
clause like that contained in this bill of lading. 
(Causes of this kind, as was observed hy Lindley, 
L.J., in the case just cited at page 662, are "obviously 
instirtcd in the interest and for the lienetit of the ship- 
owner, and they give him an odditionu! remedy for 
the recovery of what is due to him, and not a remedy 
in substitution for any which he would have spart 
from this clause," This clause is ndvantageoiis to the 
consignee of goods as well as to the shipowner, o 
fixes a thne at which the consignee can take delivery 
for himself if he thinks fit eo to do, and enables the 
master or the agent of the ship to act for him and for 
his benefit if he is not able or willing to Hct for him- 
self. We 'lire of opinion tlnit an ngreemeut of this 
kind between the master and the shipper of goodi^ the 
rights and liabilities of whitli are transferied to and 
veiled in the consignee by statute, includes an implied 
authority to the master or agent of the ship to make 
as the ngent of the consignee, a contract with lighter- 
nien nnd others for the carriage of goods from the 
ship's side to a sah and convenient place, and that 
the consignee, as the undisclosed princtpnl of the 
master or agent of the ship, may, if he so elect, 
bring an action in his own name npon such contract. 
The Judgment appealed from was thcrt-fore right in 
holding -hat there was privity between the plaintiff 
and the defendants created hv the contnict founded 
upon this clause in the bill of lading. Apart from 
this thei-e was ample evidence that both jiartiea rati 
lied the contract made iti this case hy the agents of 
ties'ip, ' ho defendant by ehfti'ging and takinir pay- 
ment for the lighterage of the casks that were de- 
livered, and the phkintifr iiy paying the bghte'age, 
nnd by bringing this action. The plaintifi* abandoned 
the third cask to the underwriters and brought the 
present action against the defendants for the uiider- 
writ^-i-a and nt their i-equest. It was contended for 
the defendant, secondly, that the action should have 
been brought in the name of tlie underwi'it<-rs. It 
wail not disputed that the legal effect of the abandon- 
ment by the insured is to subrogate the underwriters 
into the rights and liabilities of the assui-ed, and to 
vest in them the property in the thing insured from, 
the time of the casualty. But it has been shown that 
from the time of Lord Mansheld down to recent times I 
the insurer on abandonment hafi used the name of the ] 
insured to bring an action to enforce his rights of pro- ; 



pcrty in the thing abandoned — ifaton v. Sain^urif, 
3 Doug., 61 ; l'.ife» u. IVhite, 4 B:ng's New Cases 
;?72; North of' Eiujlanil Iron Steamship Aamociation v. 
Armstrong, li.W. -■> Q. B, 244; 5ea /n*wronc« ConipuMy 
V, Uaddf.n, 13 Q [i,D., at p. 712. The assignment by 
abandoniiient has been treated as an equitable assign- 
ment, and although it may be that under the existing 
law an action could be brought by the insurer in his 
own name it does not follow that he may not also sue, 
in accordance with an establish^ pr.ictice, in the 
name of the insured and for his own benetit. This 
objection also fiils. Thirdly, it was contended th.it 
the defendant was not proved to be a common carrier 
and that therefore he was not an iusurer,andasnopro'if 
was given that the injury to the cask >vas caused by 
his negligence the plBintiff was not entitled to recover. 
The question whether the defendant was or was not a 
common carrier was a question of fact. The Ienrne<l 
judge found that licwna icoramon carrier, and then' 
was evidence, in our opinion, to justify the tinding. 
It was held bv Alderson, 1! , in Itigatf. and anotkrr c. 
Chrixlie, A V.av and K. 61, that— 

" Everbody who undertakes to cari^ for any one Jwhojaaks 
him is a uommon carrier. The critirian ia whether he carries 
for piiiticular persona only, or whether ho iMirriea for every 
Oiie, Jf a man IioIJb hiiiiaelf out to do it for overycne who 
asks him, he is u common carrier ; but, if he does not do 
it for everyone, but carries for yon uid me only, that ia, matter 
of special contract." 

" We must treat it as firmly established,'' Blackbam, 
J., observed in Licer Alkali Co. v. Johiison, 9 Exch., 
at p, 340, '' thflt in the absence of some contract, ex- 
press or implied, introducing furi-her exceptions" J e., 
beyond ni.ti of God andtheenemiesoftheQueen) "those 
who exercise a public employment of carrying goods 
do incur tills liability" (i.e. the liability of common 
cnrriers). It was held in this last-mentioned cose tliat 
the fact that the defendant did not ply between any 
fi.xed lonnini did not relieve hiin from the liability of 
a common carrier. Evidence was offentd hy the de- 
fendant to show thnt his lighters did not always travel 
from or to fixed jioints, and that he sometimes, though 
not very often, refused engagements. But the judge 
wa£ not l>ound to accept this as against the proof thnt 
the defendant ordinarily held himself out as exercis- 
ing the public employment nf a lighterman from the 
anchorage in Hobson's Bay to Queen's \Miarf for all 
who wishfid to employ him, The appeal has failed in 
our opinion upon all points, and it is dismissed with 

Solicitors, for the defendant appellants, O'ilhli, 

Cro/ar, Siwwden and Co. 

Solicitors, for the plaintiff respondents, Malleson 
Knyland and Stewart. 

(Before Higinbotham, C. J., Williams & Hood, J J.) 

Caffys v. Howaud Smitei A Son, Ltd. 

March 28 it.'29. 

Appeal — hUerloeutory onltr —County Court Act 189", 

». 133. 
An appeal vnll He to the full Court Jranx an order »j 
the County Court, intnrloctitory as well a^Jinat. 
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This wrts ftn appeal from the County Court. Tlieplaint 
ill ttie court lielow was for (1) personal injuries sub- 
taiDed bv plaintiff whilst it) the service of the clefpud- 
ants, on board tlie defnidftnts' ship " Em," by reason 
of defect in the iiiikcliinery anil plant, or by reason of 
the nfi-lijjencfi of a person in the service of the defend- 
ants, who had superintendence entrusted to him. (2.) 
Personal injurieasuslaiued by the plaintiff on hoard the . 
defendants' ship " Kra" caused by the negligence of tlie 
defendants in supplying improper and insufficient meat 
for persons employed in the hold, to ascend from tli 
hold or lower deck. The action was tried before 
judge and jury, and tlie defences raised were : To the 
statutory claim (I)Demulof all the miiterial allegations. 
(2) Contribut.oiy negligence. To the common law 
claim (1) No negligence. (2) Negligence of fellow 
servants. (.I) Contributory negligence. The jury found 
for the plaintiff, damages were assessed at £468, and 
judgment tor that amount with costs was entered up. 
The defendants moved for a new trial on the gtounds 
(1) That there was evidence tliat the plaintiff was 
guilty of contributory negligence. (2) That the verdict 
was against evidence and the weight of evidence. 
(S) That (he verdict was erroneous and contrary to 
law. (4) That evidence was improperly admitted and 
rejected. (3) That the learned Judge misdirected the 
jury. At the conclusion of the argument-s the learned 
judge directed that the verdict should be set aside and 
a new trial ordereil, on the ground that a verdict 
should have been directed for the defendants at the 
trial, iniismu'ch as all the evidence given at the tiial, 
phowed that the plaintiff was guilty of contriljutory 
negligejice, and that there was no evidence proper to 
be submitted to the jury on behalf of the plaintiff on 
the question of contributory negligence. Against this 
order the plaintiff appealed on the grounds (1) That 
the learned judge erroneously directed that a verdict 
should have been directed for the defendants at the 
time, on the ground that all the evidence given at the 
trial showed that the plaintiffwns guilty of contributory 
negligence. (2) That the learned judge erroneously 
decided that there was no evidence proper to be 
Bubmitt«d to the jury on behalf of the plaintiff on the 
question of contributor^' negligence, and (3) That upon 
the trial the question of contributory negligence was 
properly left to the jury. 

Mr. Leon and Mr. Duffy for the plaintiff appellant 
after reading the evidence subuiitted that there was 
abundant evidence of tiegligence on the part of the 
defendants and that the case was properly left to the 
jury. 

Jh-. Madden (with liim Mr. Pvrvei Q.C.,) for the 
defendant respondent. This court baa decided that an 
appeal fi-om tbe order of a County Court judge direct- 
ing a new trial will not lie. Cooper v. Higgint 2 
A,L.T. 8;6 V.L.R. (L) 186. [Hood J. There is 
another ciae to the same effect Walker v. Graham 3 
A.L.T. 75-1 The County Court Act 1890 s. 96 seems 
to put it OS a question which the learned judge himself, 
who ia present at the trial, cmi alone determine. 
[HiciNROTiiAU, C.J. That would be much wider than 
the powers of a judge of this Court.] Yes ! but the 



powers of tbis court are derived ire 
while those of the County Coui-t judge are determined 
by statute which places no lim't upon him. [Hood, J. 
Murtagh v. Bta-ry 24 Q.B.D. 6;J2 disposes of that 
argument.] The section in our Act ia wider than the 
section upon which that case was decided. [Hood, J. 
The latest case on the subject is Huw v. London 
and Norai Weitern Railway Co (1891) 2 Q.U. 496. 
Going to the facts they are all one way that the plaintiff 
brought about the accident bv his owi. negligence. 
Co«.r« V. Mur^ro 14 V.L.R. 1 ' [HooD, J, In that 
case the danger was obvious.] 

Mr. i>«^y in reply. There is no authority which 
goes the length of saying that no appeal lies from the 
order of a County Court judge directing a new trial. 
The general rule was that if a judge was dissatisfied 
with the verdict of the jury he might order a new 
trial. That WHS laid down in MacDonald r. Hughes, 
8 A.L.T. 103, 8 V.L.R. (L.)59. Tlwn Cooper y. Hig- 
gins, 2, A.L.T. 8, decided that a County Court Judge 
ought to be in the same position as n Supreme Court 
Judge, and then there are the cases of SuUan v. Maye» 
-IrjiwR. lOthlJec. 1878 and H'oifeTV..ffra;M>n3A.L.T. 
7. But this is not a caseDfajudgebeingilissatisf)ed,thia 
is purely a point of law. If those cases ate to be con- 
strued as laying down the rule contended for then I 
say such rule has been abrogated. Murtagh v. Barry 
24 Q.E.D. 632, Hotn v. North Londonattd We»tem Rait- 
way Co. (1891) 2 Q.B. -496 [Hiqinuotham, C.J. The 
question was discussed in Malpat v. Malpaa and I 
;r that on looking int>o thn autJioritios I 
found that as long ago as Lord Mansfield that 
had been held that if & judge ordered a 
' trial on the ground that he was not 
satisfied with the evidence, an appeal would go 
were shown that the jury could not as reason- 
able men have come to the decision tliat thej bad coDie 
[Hood, J. Thompaon v. Andrews IS A.L.T, 181 
put I he refusal of an appeal on the ground that the 
order for a new trial is not a filial order.] Section 
133 of the County Cowri .^ci 1890 places no limitation 
to the orders which may bo appealed from with the 
exception of those expressly mentioned in the section. 
Cur. ad. vult. 
April 29th. 
HiGlXBOTHAU C.J. :; — The plaintiff recovered a 
verdict in the County Court at Melbourne for £468 in 
1 against the defendant* for negligence. The 
judge of tbe County Court set aside tie verdirt and 
ordered a new trial on the ground that all the evidence 
at the trial showed that the plaintiff was guilty 
iitributory negligence, and that there was no 
evidence proper to be submitted to the jury on behalf 
of the plaintiff on the question of contributory negli- 
gence. A preliminary objection wos taken to the 
hearing of the appeal, viz., that the Court would not 
hear an appeal against an order of a judge of the 
County Court granting a new trial. Stilton v. Henry, 
A.R., December, 1878, Cooper v. Higgins, 2 A.L.T., 8, 
and Walker V. Graltain, 3. A.L.T., 75, were cited in 
support of this objection. The decisions in those coses 
the ground tiiat the judge having expressed 
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himself diesatisfied witli the verdict, tho Onurt wo'ild 
not interfere wilii liis order. Altliouj{h (here liftve 
been Eome decisions wliicli favour the view that the dis- 
uiufoction of the Judge who lias heard the case is a 
sufficient ground for granting a new trial, some of the 
older nnd the whole current of more recent decisions 
are ngainst the view, nnd it is no longer open to doubt 
th»t a new trial will not be granted upon this ground 
alone. See Malpoi v. Malpas and olker», 11 V.Ij.R.,at 
pp. 700-704, and the recent decision of the Full Court 
in U'Mtelcan V. AitkeTt, 18A.L.T., 199. Reliance was 
also placed upon the decision of Molesworth, J., in 
Thomson v. Andrewn, 9 V.L.R. (Eq.), 28, who held that 
he had no jurisdiction to hear an appeal under sectinn 
120 of the Coutily Court Slatvln 1869 (section 133, 
County Court An \iiS\Q)itoin i»\ order not being a 
final order in a suit,' ea that section appenred to con- 
template appesls only from !>uch orders as, in one 
alternative at all events, finnlly disposed of the case. 
The reason assigned for this view, namely, that the 
section contsins n prohibition against sending a case 
bact to the County Court, a|'pears to bo ineutGcient, 
lor the prohibition referred to only applies lo ca^es 
where the court of ap|ieai directs t)je cause to be re- 
heard. The terms of the section are quite large 
enough to cover any order, whether inter- 
locutory or final. The last proviso in the seclion 
clearly recognises the right of appeal against interlocu- 
tory decisions, for it exprfessly excludes an appeal in 
the case of one interlocutory decision only — namely, a 
decision given upon any question as to the value of 
any res] or personal propert,v for the purpose of deter- 
mining the question of the jurisdiction of the Court, 
The fraiiiei 3 of the rules, orders, snd forms for regu- 
lating the practice and procpediiij(s in County Courts, 
which have tho same force and eH'ect as if ihey had 
been enacted by the Legislature (section 148 of the 
Coiinly Court Act 1890), recognise appeals from inter- 
locutory orders. See Schedule of Forms, form 50. In 
3'hotnpson v. Row,, 3 V.I..H. (L.), 65, an appeal from 
an interloctuorv order, disniiosing a summons for an 
apportionment of costs, was heard without objection. 
We are of opinion that an appeal will lie to this Court 
from oi"ders of a County Court, interlocutory n 
final, in the sense which those terms must 
taken to bear, nanielv, thatnii order is final only where 
il is made upon an application or other proceeding, 
which mu£t, whethersuch application or other proceed- 
ing fail or succeed, determine the action ; and con- 
versely, that an order is interlocutory where it cannot 
he affirmed that in either event the action will le de- 
termined. Salamanv. Warv*r (1891), 1 Q.B., 731 
(C.A.) The preliminary objection therefore fails. 
The order of the judge involved a decision upon a 
question of law, viz., that no evidenc« had been given 
at the trial except sucli ns necessarily went to sliow 
tliat the plaintiff would not have suffered the injury 
caused by his fall but for his own negligent act or t 
fault. Upon examination of the evidence we a 
clearly of opinion that the learned judge was wrong in 
so deciding, and that the case ought not to have been 
withdrawn from the jury on the ground that contri- 



butory negligence was established against the plaititifT. 
The question was one for the jury, and the verdii-t uf 
(he jury ought not to Iwve been disturbed. Theappt-a! 
will he allowed, with costs. The order for a new trial 
will be set aside, and the application therefore will \-^ 
dismissed with costs. The verdict found for the plain- 
titr lielow will be reinstated with costs of action. 

Solicitors for the plaintiff appellant. For. 

Solicitors for the defendant respondents, GiUut 
Croker, Snotedm A Co. 

(Before Higinbothnm. C. J., Williamsand Hood, J.J-) 

ASKiiW V. Danbt. 

— April 26th. 

Motion to vary a judgment — Conta. 

The Court hna juriadiclimt to i>ary its judgment up till 

the lime of the drauiny up of the ordnr. 
The parly who lenders a motion to vary the judymmt 
necemary, miirt %>ny the eoetsoftfte motion. 
This was a motion to the Court to vary its judgment 
the action. At the trial of the rction in the Court 
ilow, which took place before a jury of six, the jurv 
sessed the plaintiffs damages at £554.% but on 
motion for judgment His Honor Mr, Justice a'Deekett 
disallowed £3800 of this amount and gave judgment 
for the plaintiff for j£1745 with costs, except the costs 
of the issues upon which the defendant was successful. 
On appeal this judgment was varied liy increaFing tin- 
amount of it by £3800, but nothing was said alioul 
;osts, and though counsel on both sidea iveir 
prespnt the attention of the Court w;is not dirpctod Xi- 
the qucsti:in. Subsequently on notice to thi^ defend- 
ant the plaintiff moved the Court " That tlie judgment 
of this Court allowing tho plaintiff's appeal herein I e 
pplemented by adding thereto a direction that the 
judgment in this action be further varied by striking 
out Eo much thereof as rclatett to the costs of issues on 
which the defendent was successful, ai.d that tl)e de- 
fendant l)e ordered to refund to the plaintiff the sum 
of £77 15s. 8d., being the amount of taNod costs 
allowed in respect of the said issues, and paid by the 
plaintiff to the defendant, nnd that the defendant pay 
to the plaintiff the plaintiffs costs of tlie said issues 
when taxed." 

Mr. Irvine in support of the motion. It was cl»«\rly 
An oversight by the Court not dealing with this ques- 
tion of costs when delivering judgment. 

Mr. Topp to oppose the motion. I submit that the 
Court has no jurisiiiction to vary its judgment. 
[Hir.rsnoTHAM, CI. : Where the order is not drawo 
up tlie order may be varied.] If the Court is against 
me on this point I submit the plaintiff must pay the 
costs of this motion. fHioiSBOTHAM, C.J. : Was not 
this an overs'ght by the Court, and besides, this was 
a reserved judgment]. Both parties wei-e represented 
when judgment was delivered, and if a motion like 
this becomes necessary surely the person who mnkes 
it necessary should pay the costs occasioned by it. 

HiGiNBOiTiAM, C.J. — Wo have no doubt as to our 
jurisdiction, and will make tiio order asked for, but 
under the circumstances the plaintiff must pay the 
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oosts of this uotion. 

Solicitors for the pliiiiitiff, Brahe and Gair. 
Solicitors for tlie defendant, BraJtam and I'irani. 

(Before Higinbotham, C.J., ft'Beckett iiiid Hood, J.J.) 

SiioBT V. Davidson. 

April 29tli. 

Notice of appeal, application to liuc/iar'/n. 
Wkere a Nuli-e a/' Appeal ha» been lod^jml, but tut stP.pH 
to have the ti/ipeal uf.t down for Imnring Iiate been 
tttk^ii by the apimllant within tk» tints i-piicijied by 
Uie rules, llm Court uill not grant a rul-. ni»i calliwj 
upim tltfi appellant to sliow cause uhj) aitch iiotice 
shoidd not be disckarged, unless Uie applicant can 
show tliat h^ is hurt by l/is exittence of suuh notice. 
This was n motion for a rule nigi calling upon the 
appellant lo show cause why his iiotic«i of appeal 
^iliould not be diacliargod. The pluintiff sued the de- 
fendant in ilie County Court xt Benalla, and judg- 
ment in tliP action was giver for the defendinit. The 
ptniiititT lodged notice of appeal, but took no further 
steps to have the appeal set down for hpjiring within 
tiie time limited by the rules under the County Court 
Act for so doing. After the expiry of sucli time, the 
defendant applied for the pre.-eiit rule. 

^fr. Vasey in support.— The Court granted a similar 
rulti to tlint now asked fur in Kelly v. Woodlands Saw 
Mills Cay., 12 V.L.K. 81)2, which was a case on all 
fours with the present one. [Hoon, J. — How are 
you hurt ?j We desire to have the actii.n terminated, 
and so long as the notice of api-eal emts there \s no 
Hnality. I would nsk the Court to fullow the ease of 
Kelly v Woodlands Saw Mills Co. [Hoou, J.— That 
decision appears to me to be bused on an English de- 
cision which does not seem to be in point] 

Cur. ad. vult. 

fOn tite sanie day the Judgment of the Court was 
ivei-ed by HmiNBOTHAM, C.J.] 

ili'iiNUOTUAH, C.J. — This order must be i-efused. 
We do not think that it is necessary. We do not 
hold that the Court has no jurisdiction to grant an 
order nisi in such a case. \Vo think there may be 
cases in which the Court has jurisdiction to prevent 
an appeal being put on the list ; but we do not think 
ill the present case thnt it is necessary for the purpose 
of enabling the defendant to obtain his eosts that the 
rule nisi should be granted, and the eflect of the rule 
would only be to increase the costs. The defenilant is 
entitled to his costs under the order of the Court 
Ivlow, and there is no stay of proceedings. Without 
Siiying that the Court has no juris<lictioii, we think 
that the order should Ih- refused. 

tkilicitoi's for the applicant, Lainrock, ISrowtid: Hall. 

SUPREME CUURT SITTINGS. 
(Bffore a'Bockett, J.) 

Kaufman v. ^Iiciiaee. and Another. 

12, 13, 18 May. 

Agreement for a lease — Statute of Frauds — Part per- 



/orvKVice — -Specific per/or: 
Wliere the defendant verbally agreed to rent the plain- 
ti^'s house for five yearn, and in pnrsaancK oj that 
agreement onrf at the dejetidant's request tltK plainti_ff 
made certain alteraiione in the hotise, specific per- 
formance decreed or at the defendant's election 
daniages. 

The plaintiff in this case, Jncob Bernard Kaufman, 
alleged in his statement of claim that on or about the 
1st May, 1891, it waK ai;re<'d between him and the 
defendants, Bernard Michael and Hilda Michael his 
wife, partly verbally and partly in writing, that the 
plflintilT should li't to the defendants and the defend- 
ants should rent from ihc pl.iintilT f ir tlie term of live 
years, at a yearly rental of £1^0, the plaintifi's house, 
and that the plaintitf should make certain alterations 
and repairs to the house. That the plaintiff made the 
repairs and alterations, but that the defendants refused 
to carry out the agreement. The plaintitf claimed 
specific pei'fontiance uf the agreement, or in the 
alternative damages for breach of the agreement,. I'he 
dofendiints in their defence set up thi^ 208th Section of 
the Instruments Act 1890, and that itwaa not alleged 
that the defendant ililda Michael had any separate 
propei'ty. The plaintiff in his reply alleged part per- 
fonnanue of the agreement by making the repairs and 
alterations and removing certain fixtures from the 
bouse the defendants were tiien occupying and erect- 
ing Ihem in the plaintitTs house. 

It appeared that when the verbal agreement for the 
lense was made the defendants gave to the pUintilT a 
list signed by them of alterations which they wished 
to be done. Among these alterations was the paper- 
ing of a room with paper to be chosen by Mrs, 
Michael, the removal of a hnll lamp and water-heating 
apparatus from the houae the Michae''s wiire then 
occupying and fixing them in the plaintiffs house. 
Mrs. Michael chose the paper, and the plaintiff had it 
bung, nnd also carried out all the other alterations. 

Mr. Wanlits for the plaintilT. Tliere wna ample 
part performance to take the case out of the Statute, 
and to enable the Court to decree speciHc performance. 
Mr. Mitchell Atid Mr. I'iggott for tlu defendants, 
cited King v. Grimwood, 17 V.L.K. 253 ; Sfaddisonv. 
Alderson, 8 Ap. Ca, 467 ; Poolbrooke v. fytwes, 1 
Q,B.n. 288 ; Latery v. Purall, 29 Ch. D. 508 at p. 
518; Polhykett v. Gem-gmni, 4 V.L.It. (Eq.) 207; 
Frame v. Dawson, 14 Voaey 38H. 
Mr. Wanliss in reply. 

Cur, aiie. wdt. 
a'Beckktt, J, — This is an action to en foive specific 
performance of a verbal agrei'uient to rent a house for 
five years, and acts of part performance are relied 
upon to take the case out of the Statute. These con- 
sisted in certain alterations made in the hou^e, the 
papering of a room with wnll piiper chosen by the de 
fendontfl, and the fitting up in the plaintiti-s house of n 
hall lamp and water-heating apparatus taken from the 
defendant's house, the plaintiff liaving done these acts 
to comply with the conditions upon which the defend- 
ants hod agreed to take the hnu-'ic. The defendants 
counsel contonded that such acts were iosnflit^Qnt to 
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take the case out of the Statute, citing in support of 
this contention the case of Franiev. Dauiaon, 14 Vesey 
386, and Maddiaon v. Atdemon, 8 Ap. Ca. 467. 
In the former a party wall hiid been repaired 
under a verbal agreement to renew a lease, and 
this repair was relied upon aa part performance, and 
held iiiBufficiont on two grounds, firstly, that it was an 
equivocal act and secondly thntit admitted oF compen- 
EatioD. The nets done in the case before me certainly 
admitted of compenBation and a small sum would have 
sufficed to compensate. It is therefore said tliat 
speciKc perfonnance shouhl not be decreed. So far og 
the second reason for refusing relief in Frame v. Daw- 
son is concernnd a long series of subsequent authorities 
shows that this view is no longer entertained. As is 
ohserved in Fiy on Specific Performance 2[id Edition 
p. 266. "Nothing con be clearer than that there are 
many Acts easily enough ndmitting of coiiipent>ation 
whicli yet umount to such part performance as will 
enable the Court to enforce a parol contract." In 
other respects Frame v. Dawson is an authority for the 
pluiiitill. It affirms the principle that the Act must 
be of such a nature that if slated it would of itself itifiT 
th« existence of some agreement and then parol evi- 
dence ib admitted to thow what the agreeuient is. On 
till: facts of that case it was held liiat the act done 
would not infer the cxietence of any agreement. The 
f.nts of the present case lead strongly t.i tlie inference 
that an agreement existed. When one man is found 
decorating his house with paper chosen by another 
and tjttii g into his own house fixtures taken from the 
house 1 f the other some contract between them having 
reference to the house in wliicli these thinji^s arc done is 
at once .suggested. The modern authority ref. i j*i'd to 
hy the dcfendan's in no way conflicts with the old 
rule ill nfiTiince toactaof Ihi- nature. In justifying 
the often questioned doctrine on the subject Lord 
Selhounic says at p. 476." It is not unreasonable to 
hold that when tlie statut« says that ud action is to b« 
brought lo L-liarge any [n'rson upon a conlract concern- 
ing land {unless signed) it has in view tlio simple case 
in which lie is charged upon the cuntract only and not 
that in which there are equities resulting from res 
gestce substKiuent to and arising out of the contract. 
So long as the connection of these res geske with the 
allegc^d contract docs not depend upon mere parol 
testimony but is reoBonably to be inferred fnun 
re-Bijeatm thcniselves,justice seems to require some s 
limitation to tbi' si:ope of the Statute." Such a i 
nectiim can reasonably be inferred here nod 1 feel 
doubt of the sutficiimcy of the acta to take the case out 
of tlie Statute. I have, however to consider wlie 
a de6nite parol agreement has licen proved on the 
evidence which is in some particulars conflicting. On 
the whok' I think it was detinitely agreed Wwecn the 
plaintilT and the defendant, Bernard Michael that on 
the plainiilf making certain alterations and improve- 
ments which were i^roed upon and which were .ifter- 
wnrdH made he would take the plaintifTs bouse for 
(ive years from the 1st day of August, 1891, nt the 
rent of jEI.'SO a year. This is not too vague an agree- 
ment to be enforced. The statement of claim alleges 



that both defendants entered into the agreement. 
The wife signed her name to the memorandum of 
alterations required and took so active a part in the 
igotiations that the plaintiff not unreasonably treated 
!r as interested in the contract. I think I ought not 
to refuse T^lief on account of this variance txitween the 
ise pleaded and the case proved. It is a variance 
■liicli has not cau=ed any additional cost. The de- 
fendant, Bernard Michael admits that an agreement 
made. The only difference lietween him and the 
plaintitl'as to the particulars of the agrc-ement is that 
the defendant asserts tbat ho wastobe.it liberty to take 
the house for any term he might choose, long or short. 
I accept the plaintiff's version that the house was 
taken for a definite term of Hve yens. Tlie de- 
fendant gave as a reason for breaking his con- 
tract that tbe plaintiff had been rude to Ins wife. 
According to the evidence there wa-s no rudcncoS to 
her, and it was admitted that the true rettaon for not 
carrying out the ogrcemi-ni was tli;tt Mrs. Michael 
did not wish to live in the house hi- \ing been informed 
by her cook that it was unhealthy. The defendant 
naturally yielded to his wile's objection and was will- 
ing to pay for any actual expense occasioned t« the 
plaintilT, but he refused to recognise that there had 
i>een uny binding agreement to rent the house. Jn 
this he was wrong. In reference to one part 
of the case which is rather obscure on the 
evidence I wi.-h it to be understood that I abouhl 
not regard any act of the plaintiff as part 
peiformance of the agreement if he had done the act 
after he bad been informed that the defendants refused 
to be bound by the agret'ment and did not desii-e the 
act to be done. According to Mrs. Michael's uvidimcc 
the moving of the lamp and the heating apparatu:^ 
was iiftei' she hud told the plaintifT she wouM not tak^ 
the house. The plaintiff had given instructions to 
have these things I'cmoved before Mrs. Michael's visit, 
and ihe removal appeals to have been effected with- 
out any obatruci inn or objection on t ho part of the de- 
fendants. But apart from tbis act, and whenever this 
may have been done, the piiperin^ of the room and 
other alterations were undoubtedly completed before 
the defendnnts hod given any notice of their inten- 
tions to break froui the agreement, and would be 
enough in themselves to constitute part performance. 
As to the relief to be given, thouL,'h there are no diffi- 
culties ill tlie way of decreeing specific performance, I 
think that damages for n on- perform since will better 
meet the Justice of the case, unless the defendant pre- 
fers specifically to perform the agreement. T have lieen 
referred to the case of Livery v. J'itrsell, 29 Ch. D. 
.')08, as showing that where the Court cannot possibly 
ileci-ee specific performance, it cannot give damages in 
an action such as this. In the present case there ia 
no difficulty to prevent me from rooking a decree for 
specific performance, and as the Court can now ad- 
niinisier both law and equity, it is competent for me 
to givi' I lie plaintiff the remedy in damages which he 
asks in the alternative. If the defendant prefersit, and 
gives notice to that effect (o tlie plaintiff within one 
week from this date, I will decree specific perfor 
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of the agroement already, mentioned, but uiiiuss witliin 
tliiit time he gives such notice and informs the Court 
tliat he has done so, damages will be given as herein- 
after mentioned. The damages sought are e.vcessive, 
and i give none for the terminaiian of the pri^vious 
tenancy, wincli was before any agreement had lieeii 
concluded with the defendant. I dir«ot judgment to 
be entered ugainst the defendant, Bern'jrd Michael, 
for £180 dniiia;jes and costs ; the plniniiff to return to 
the defendant ihe lamp and heating apparatus within 
one week from the date of this judgment. No ovdttr 
made as to the defendant Hilda Michael. This judg- 
ment is not to be entered until the 2-')th instant. In 
the iiiterv.ll, if the parties can Hgn* as to the value of 
the lamp and heating apparatus, I will Lcive th'.> plain- : 
tiff the option of paying the valuo inst<^1d of returning I 
them. The defendant Bernard Mich'iel can in the 
meantime c insider whether he will apply to alter the 
judgment, and if he does I will draw up minutes for 
the ustial decree for specific perfornmnce to be made 
witli costs as against Bernard Michael. 

Solicitor for plaintiff, A. R. Daly. 

Solicitors for defendants, Hraliam and Pirani. 

(Before Hood J.) 

Gehhei.l and otbkbs v. Gemurll. 

May 27, 30. 

WiU — Letjal es'ate— Trusts. 

A by his will hifi his rial tetaU (o tin luse of 
Irimtees in Imit/or B 'htrini} kit life (md suhJKct 
thereto to tlie uxe of Che pernon or persona v:/m 
at B's death vmuld be enlitM tliercto by desetnt 
in case she /lad died seixed thereof in fee simple 
by piirc/iaae and intestate. Jl having died an 
action «,vm brought for a declaration of tint trusts of 
Ike will and for alt necessary directions and enquir- 
ies : — Helil llint as there icere no iriials to be declared 
the Court could not entertain the action. 
The plointiffs in this ease were William Gemmell, 
the husliand ot Annii.' Gemmell deceased ; Joannie 
Colquhoun, Lely McEvoy, Annie ItobinaCemmell and 
Jessie Ross Gemmell, sons and daughters of Annie 
Oemmell, and James Stuart Fenwick Ucmniell, and 
Ida Maud Oemmell infant children of .Annie tiemmell, 
who sued liy their next friend Charles I'M wardMcEvoy. 
The defendant was Peter Fenwick Ueminell the eldest 
son of Annie Gemmell. 

The pleadings in this case contain most of the facts 
and are as follows : — 

STATEMENT OF CLAIM. 



in the Colony of Victoria made his will datpd lliu 23ril May 
1S64 and thereliy Rppoiateil Jolm Gordon am) William Lang 
executors and trustees thereof. 

2. The Mid Peter Feiiwick died on the llth J:imiary 1868 
leaving freeliold land and heredi tame tits hikI pergoual estate 
in the Colony of Victoriu and prolu tu uf the said will w.u 
granted to iha said eiccutoni on the lOtU May 1866. 

:l. [nuludeil in the said will ia a devise in the words follow- 
ing, "I devise all my freehold land and hereditaments what- 
soever situate in the Colony ot Victoria to the use of John 
(iordun ot No. 2 Carlton ritreet, Carlton near the City of 
Melbonme, aikd William Lang of No. 17 William Street in 



the said city Lime merchant their executors, adminiatntors, 
and iiBsigos, during the lito of uiy sister Annie the wife ot 
William Gemmeli of Sundliurst in the said colony in trust for 
her separate and iDalimsblo use during hir life and subject 
thereto t« the use of the person ur persona who at my said 
sister Annie Gommell's decease would be entitled thereto by 
ilatcGiit in case she hail die.) seized thereof in ice simple by 
purchoB-- Hnd intestate if more Than one in equal aharee as 
teninta in common and his, hor or their hiiira and asaigna tor 

4.'TheBiiid Annie Gemmell died on the 5th August, 1S78, 
leaving her surviving the piaiuiiff, tlie said \Villiam Gemmell, 
har husband, her chudren the other ploiDtiiTs, and the defend- 
ant, Peter Fcnwick Gemmell, who is her eldest son. 

5. The dcfcn<laut clnima that on the proper cnnstiuction of 
the HUiil devise, bo is absolutely entitled in fee simple to all 
the freehold huids and hereilitamenta of the testator in Vii'toria, 
as the lieir-at-Iaw of the aaid Annie Gennnell, and that the 
same is n >t divisiblu niiiougst (lie plaintiHs and the defendant, 
according to the Statute of Distributions 
The plaintiffs claim — 

(1) Tiiat Che trusts of the said will may be declared by this 
Uonorab e CiiurL 

(2) All ncLjessary directions and enqJiries. 

The defence stat«a ; — The defendant says — 

1. He admits the 1st and 2nd p:tr>graphs of the statement of 

2. He dues not admit the 3i'd paragraph, except subject to 
reference to the will therein meuiioned when produced. 

;i. He admlta the 4th and /itb p^iragraphs. 

4. He submits that there are no ti iwts ot the will to bu de- 
clared, and no liirectioiia lo bL; given or entjuiries to bo made, 
hilt if CheCourt shall be of l-.c luntrary opnnon, then he sub- 
niita that the trnavfes mention. d in tlie will are ncuesaary 
nar:ics to the action, an t ho also subm ts that it bo is not en- 
titled to the lands as heir-at-luw. the only persons entitled are 
the children of Annie Ueinmell, to th= exelusion ot the bus- 
band, tbu plainlitr, William lie iinicll. 

Upon this there was joinder of issue. Another para- 
<>r.iphof the will was as follows : — " If neither of my 
Siiid three sisters shall survive me, then I direct that 
my said personal er^lale shall be divisibli' amongst the 
next of kin of my said last-named three sisters living at 
the time of my decease (o.\clusive of any husband), in a 
course of distiibution according to the statute." 

j)/r. i/if/gins for the defendant The first objection 
is fatal. The effect of the will is to give thelegal estate 
to some person, and the question who that person is 
ought to be settled in the ordinary way by an action 
of ejectment or trespass. There are no trusts of the 
will, and therefore the Court cannot declare them. In 
this form of action the Court will not inlerprtt a will, 
Tiem'y v. Halfpenny. 9 V.l,.l{ (L.) 1S2. 

Mr. GoldsJiiith for the defendant. This ia an 'tction 
10 declare tbu meaning of a clause of a will. It is for 
t he Court to declare who are the persons entitled under 
this particular clause. We do not ask the Court to 
put any person in possession. This Court dispenses 
hoCh law and equity together. Or 25 r. S of the Judica- 
ture Itules, and tlieretore can declare what are the 
legal rights of persons under this clause. 

Jilr Iliyyine in reply. Order l'5, r. 5 of the Judica- 
ture Rules carries the case no further. This rule loines 
from the English Chancery Procedure Act, and under 
that Act in order to get a declaratory judgment it was 
necessary to bring an administration action, Morgan's 
Chancery Acts arid Orders 5th Ed., p. 197. This action 
cannot be arranged by consent as some of the pLaintifi'a 
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are infants, and the Court Laving no jurisdiction they 
would not le bound, Webb v. liing, 8 De O. M. i o", 
633. Tliis Court cannot uiake a. decree declaratory 
of a merely legal liglit, Trustees of JiirkmJiead Docks 
V. Laird 4 L'e G. M. and G. 732. Da Windt v. De 
Windtl^W., 1 H.L. 87, 92. 

Cur. adv. vult. 

Hooi), J. The statement of cUiia in tliis case set 
out certain clauses in (he will of IVter Fcnwick 
decf'ased uud stales tli:it the deiVndiiiit claimed tlint 
on the proper construction thereof he wa» iihsolutely 
entitled ill fee simple to all the fi-et-hold lands snd 
hereditaments of the tettiitor in Victoria, to the exclu- 
sion of the plaintiHs. In the defence the objeciion 
was taken that there are no trusts of the will to be 
declared and no directions to bn given or enquiries to 
be made, and at the trial .Mr. iliggiiis for the de- 
t'endaut urged that the case should not be entertained 
hut that the legal title to ihe hnd should l« deter- 
mined in the usual way by iictiou of ejectment or tres- 
pass. Several authorities were cited in support of 
this contention, and the ouly answer put forwai-d uns 
that these decisions were Ijcfore the JudiccUure Ad and 
Or. *25 r. 5 of the Judicature Siite». But these 
decisions were pronounced at a time when sec. 50 of 
the CJuineery Procedure Act 1852 was in force which 
is ideniical with Or. I'5, r. •'), and they are referred 
to in the latest text books. I think, therefore, 1 must 
follow them. As to tlie effect i>f the provisions of the 
Judicature Act relating lo the udniinist ration of Law 
and £ijuity by the omi tribunal, I do not think they 
apply. Those provisions can only apply to proceed- 
ings in which both legal and equitable rights can he 
given eit'ect to, and in the present instance I have not 
before me either the proper parties or the jirupcr 
pleadings. I nccordingly dismiss the claim hut with- 
out costs. 

tJolicit«rs for jilaintifla. lirahe and Gair ; solicitors 
for defendant, MalUson, Kmjtand and Stetcart. 

(Itefore Hodges, J.) 



. Benjamim and Orittus. 

March 28, 29, 30, 

May 31. 
Cumpant/ — Ultra vires — Director:* — Parties. 
Wluire a compnny enters inlu cofUracts alleged lo be 
■lUtra vires, wiOi, tliird parties, the proper party to sue 
for tlui recovery frmii tite diredwa of money paid 
under tliese cantracts, is tlie company, wnleae special 
circumstances be proved, as for examjde that (Ae com- 
jxtny refuses lo sue. If relief is claimed agaituit C/te 
third parties tltey should be tiuide parties to the action. 
Action to declare certain contracts void and for con- 
sequent relief. 

The facts sufficiently appear in the judgment. 
At the close of the plaintill's -jose there was n 
motion for a nonsuit. 

Mr. Purees, l^.C, Mr. Higgins, and Mr. Mitchr.ll, 
for the defendants, Benjamin, McGce, Phillips, and 
Withers. The proper party to sue is the defendant 
-company. Mare v. London and If. W. Eg. Co. 1 J ; 



and H. 252 ; Rtuaell v. Wakefield Ac, Wal&nnorks 
Co., L.R. 20 Eq. 474 ; Bryson v. Warwick ic, Sy. 
Co. 4 L)e. G. M. and G. 71 1. There is no case where 
directors have been held liable for the honest mis- 
application of a company's funds. Picketing v. 
Stephenson, L.H. 14 Eq. 342 ; Stwldert v. Groavenor, 
38 Ch. D. 528 ; Faure Acaniitulatur Co. 40 Ch. D. 
141. The persons with whom the defendant Com- 
pany made the contracts should l>e Itefore the Court. 

Mr. To/:p and Mr. iV-ig-d/, for the defendant. 
Elliot Buppiii-ted the motion. 

Mr. Irvine and Mr. Wanliss, for the defendant, the 
Imperial Banking Company, offered no arguments. 

Dr. Mndden nnd Mr. Isaacs for the plaintiH; The 
question of bond fides does not touch the mntter. 
Cullertte V. Londan&c., linilding Hocietg, 25 Q.B.D. 
485 ; re Oxford Benefit JSnitdiiu) Society, 35 Ch. D, 
502. This action is prnperly brought by the plaintiff, 
on behalf of all the shareliotders other than the de- 
fendants. Pais V. IlarbitttU, 2 ila. 461 ; Kernag/tan 
V. Wiilinuis, L. R, 6 V.<\. 22B ; McDougallv. Gardimtr, 
] Ch. I>. 13 ; lloole v. Great Western Ry. Co. L.lt. 3 
Ch. 2H2. Noolher persons are necessary as liefend- 
an's, for we say the agreements made liy the directors 
were utlra vires, and therefore void, and we claim as 
damiiges againtC the direttoi-s the money p«id by them 
under those agreements. 

Mr. Uigghu, in reply, cited Robertson v. Wealth of 
Nations, 14 V.L.K. 584; Diickett v. Cheer, 6 CI). 1>. 
8a ; Mason v. Harris, 1 1 Oh. D. 97 ; Hardy v. IfiVsoit, 
8 V.LR. (Eq.) 28U ; London Financial Association c. 
Ke.}k, 2fl Ch. D. 107 ; Pagin and Gill's case, 6 Ch. D. 

i;m. 

Cur. ado. vult. 
Hodges, •!. — The pliinliflT in this case is John 
Nankivell, who sUU-s, that ho sues on behalf of him- 
self, and all the other shareholders of the Imperial 
Bulking Co., except the individual defendiints. Tlie 
defendants arc tho Imperial Banking Company, Sir 
Benjamin Benjamin, John McGee, Hugh Miles Phillips 
and Geoi-ge Withers, who were dinctora of that com- 
pany, (ind George Elliot, who wns a vendor of certain 
property which was a pnrt of the subject matter of 
this action. It appears that in the earlier part of June, 
188H, I he directors desiring to commence speculating in 
land on behalf of the Company, after examining the 
memorandum of association to see if the company hod 
power to transact sucli business took steps to alter 
the articles of ! s-iociatiou in order to enable tho com- 
pany to so speculate, and with this object in view there 
wns passed at an extraordinary general meeting of the 
Rhareholders held on the 13th June, 1888, a special 
resolution in the following words : — " The directors 
shall have power to invest the funds o( the Company 
in the purchase of real estate, and to re-sell the same, 
&c." That resolution was confirmed at a meeting of 
shareholders duly convenfd on the 28th June, 1B88. 
But liefore ihat, the manager of ihe Company, James 
(;iarke, who wns also a partner in a firm of estate 
agents, Bradley A Curtain, was negociating witli 
George Elliot for tho purchase of property at the 
comer of King and Lonsdale streets, and hod men- 
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tioiied the matter to sevrrul of the directors of tlie 
Company, )iut cosuiilly only, iviid not ttt ii meeting uf 
the board of directors. On tlie 2lith June, before the 
mutter hiid been mentioned ot any meeting of the 
board of directors, and Iwfore there was any agreement, 
oven onilly by the Conipuny to pui-chase, Clarke 
entered into a contract with Elliot to purchaEe tlie 
land. Tliis contract purported to bu maile, not on be- 
half of the Company, but liy Chirke himself. And I 
find as a fact that this conti-act was made by Clarke 
on his own behalf a'ld not intending to act as agent 
of the Company, but yith knowledgelhat at that time 
he was not authorised to act as agent of the company, 
and I bilicve that Elliot was in effect told 
that the dirrctora had not at th:it time power to 
innke or authorise that contract, and that there- 
fore Clarke was making the contract himself ; 
and I think it was intended that the ('ompany should 
have thereafter the benefit of the contract, and I think 
that also was told to Elliot. The firm of Dradley & 
Curtain received a commission of j6-180 on that trans- 
fclion. A deposit of X2000 was paid by a cheque 
drawn by Bradley & Curtain on the defendant Com- 
pany. At the time this cheque was paid the account 
of Bi-adley & CnrUin was ovn-drawn bf^yond £20(i0. 
I have eitpressly avoided expressing any opinion 
as to whether Clarke made this contract on his own 
bt'half or as agent of his firm, but there is evidpuce 
which I am unable to understand, and the view I take 
renders it unnecessary to decide whether he bought for 
himst'lf nras agent of his firm, with the intention that 
he should transfer the land to the ('ompany whttn the 
Company had power to tnke it. The land having been 
bought there was a niH-ting of the board of directors 
on the .trd July, and by the minutt^a of that meeting 
it appears to have hren represented to the directors 
by Clarke that the purchase had been made bv 
Bradley and Curtain who were willing to trans- 
fer to the Company their rights and liabilities under 
the contract, and for this liberal otFer ihe firm re- 
ceived the thiinks of the directors. This transfer v/a? 
never executed, but instead of this Clarke e.trcuted on 
the ISth January, 1889, a declaration thu lie had 
bought this property on behalf of the defendant Com- 
pany, and liy the same declaration the Company 
similarly acknowledged and declared. In niy opinion 
that is not a ciirrect version of the transaction which 
took place. What took plaie w»s a purchase by 
Clarke for himself. A payment of L6(I00 was made 
on the 2i;th July 1888, by cheque, and on the «th 
August Bradh'V and Curtain sent to Oillott, Croker, 
and Snowden two promissory notes of Clarke's, not 
the Company's, for L16000 each. Some payments 
under the ctmtract were afterwards made by the 
Company, which in th^ view I take are not necessary 
to specify. On these facia the plaintiff nsks for a de- 
claration that the contract was void and illegal as 
being itltra viret the Company ; and upon the ground 
that it was ultra tires, the plaintiff asks thnt the in- 
dividual defendants, other than Elliot, iistore to the 
Company all the money paid in respect of that con- 
ract with interest thereoD, and that the Company be 



restrained from making any further payments on the 
contract. The plaintitt' further asks that Elliot be 
directed to restore to the Company all monies received 
by hin) under the contract, tt was objected by the 
defendants inter alia that, as the Company was in 
liquidation, and the liquidator supported the plaintiff's 
case, no injunction was necessary, and if no injunction 
was necessary, then the other relief asked by the plain- 
tiff could only be grnnted at the suit of the Company 
and not at the suit of a member of the Cnmpany ; and 
secondly, that the relief claimed by the plaintiff could 
nut be gninted unless the members of the firm of 
Bradley and Curtain were made parties to this suit 
Without expresBing any opinion as to the first objec- 
tion, I am of opinion that the second objection is 
good. The foundation of all this relief is based upon 
that contract being void as being illegal and ultra vireK. 
If that contract be not ultra virea, then the whole 
claim to relief vanishes. If it be ultra vires, then the 
plaintiff may be entitled to all the relief consequent 
upon it. But in my opinion it would not be right to 
declare a contract void as being illegal and ultra vires 
without hearing one of the parties to the contract who 
has an unmistakeable and direct interest in maintain- 
ing that that contract is not illegal and ultra vires. 
And if authority lie wanting for that proposition, it m.iT 
he found h\ the case of RiisseU v. Wakefif.U £c. Woter- 
w'yrks Co. (L-It. 20 Eq. at p. 473) per Jesael, M.R. 
The subject matter of this action is an agreement 
between the defendxnt Company and another person 
and it is necessary in this cose to bring that other per- 
son Itefore tlie court, whether that pei-son or persons 
be James Clarke or the firm of Bradley and Curtain. 
Consequently, I think that so tar as the plaintifl a^ks 
relief with regard to this contract I cannot give it to 
him without ttie other pcr::oiis being before the court. 
The next claim the plaintiff makes is in respect of a 
contract bearing date the 5th October 1888, made lie- 
tween the defendant company on the one hand and 
John Curtain the liquidntor of the Ito)al Land Com- 
pany on the other hand. By tirs agreement the 
defendant company purchased from the liquidator all 
the lands and hereditaments mentioned in a schedule 
to the agi'tenient with the rights and liabilities thereto 
lielonging for the sum of £6260 to he paid for by a 
certain number of shares of the defendant com[iany. 
If the defendant company has paid all the money (hat 
has to be paid under that contract, and th:s is an 
aclion or proceeding to recover back that money and 
for a direction to have it paid, then in my opinion the 
plaintiff' is the wrong pei-son to sue. The proper per- 
son to sue would be the defendant company and not 
the plaintiff. This i? sliown by some of the language 
which I have already read in Russell v. Wah-feltl 
Watenrvrhi Co. and also appears to have been decided 
in Gray v. J.etms and Parker v. Leuns L.R. 8 Ch. 1(»35 
at p. 1050 per Jaiiies L.J. I do not mean to say that 
is a rule which cannot yield to special circnni stances. 
For instance, if it were not possible to get the company 
to inKtitute proceedings, or if it were shewn that a 
majority of the shareholders were against taking pro- 
ceedings, but in the abseuce of such circumstances that 
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geiieriil riilcapplies to this case. On tlie other liand if tlie 
money h«B not lieenpaidaiid theplaitililTsetkB iideelwra- 
tion that tliecontrnct isinvfllid, then tlieBiKiieohjcclioii 
that answered the previous part of the claim uiiswoia 
this also, viz., that the propi-r persons have not liecii 
brought before the court. Therewas then a third sulject 
matter of claim against the directors. With regui'rf 
to tliis part of the claim it appeitrs that the 
directors made an nrraiigenient with IfraJley and 
Curtain by which they advanced money on a credit 
entry which enabled thein to make a debit entry and 
so have certain shares paid up to XI. I do not pro- 
pose hero to decide whether there was any ndvance in 
t)ie proper sense of tlie term ; no money went out of 
the coffers of the company and no money went into 
the pockets of Bnulley and Curtain, But there wbs wn 
agreement l>y which the company purported to advance 
to Bradley and Curtain £21,000, enabling them to 
have their shares at that time paid up to 2s. 6d., paid 
np to £1, and the scrip left with the conijinny as 
security for payment by Bradley and Curtain of that 
advanc". In this ciise if it is only to reoever the 
money I think the same objectiiin »s applies to tlie 
last claim applies to this and the proper plaintiff would 
be the com|iaiiy. If further relief is sought then 
Bradley and Curtain ought lo be parties to this suit, 
and I think that proliably the proper relief would be 
to cancel the whole transaction, and put the parties 
exactly as they were. The Company have got the 
scrip, the credit, and debit entries and the whole 
transaction could be wiped out. But in order to wipe 
it out the proper [lereons must be before the court. Jn 
either way the action is wrong. If the action ia to 
recover the money paid the Company ouglit to be 
plaintifTs, if other relief is sought the proper persons 
are not parties. I therefore think that I ought to do 
what Webb -f, did in a previous action,— strike out 
the case for want of porties. I shall therefore strike 
out the case without costs as against all the defend- 
ants, except Klliot, but as I think he had a valid con- 
hact with Clnrke and as he has been dragged into 
this case without his fault I give him coats. 

Solicitors for plaintiff, Mr Afanlon. 

Solicitors for defendants, Benjamin, McGee, Phillips, 
and Wi'hers, /fart and Benjamin. 

S..lii;itors for defendant, Elliot, GiVoU aiid Co. 

Solicitors for defendant. The Itiiperial Banking Co., 
Jloliffr and Miller. 

PROBATE JLRIRDICTION. 

(Before Hodges, J, 

In Thb Estate of Nancy Williams. 

May 26. 

A ilministm t lem — Caveal — Cogtg. 
Where an fxeeutov advertised kia int 

probate fnit on a caveat being lodge 

stepg iuUie riiatter, on notiee lo hi. 

tia3 granted to thecnr^alrix until t/ie 

in and proved. 
Costs were not given against .(ft« executor as no es-jiress 



■i-tion to apply /or 
i look no furUter 
1 adiiiinistraiion. 



luttice wan giiceti Chat aiich an application wmild h( 

Nancy Williama di.-d on the 5th March 1831 having 
on the I'Gth February 1891 exeouted a will leaving all 
her property lo a stranger. On the 9th March ISlH an 
advertisement appeared in the Argus to the effect thnt 
Richard Fiirker, the executor, appointed by that will 
wi.uld apply for pi-obate. On 2nd April 1891 a caveat 
was lodged by Mrs. Mary Jane MeKee, who was a 
sister of the testator, and the only surviving ne\i of 
kin in Victoria. Since then Richai'd Parker lias takci: 
no further steps in the matter. Mrs. McKee now 
applied for administration, nr in the alternative for 
ocim it list ration until the will should I* brought in and 
proved. Notice was given tn Richard Parker of this 
application, and that the Court would be asked " lo 
mnke such enter as to costs as shall appear just.'' 

Mr. Hayes for the motion,. — We ask for costs against 
Rich.ird Parker on the authority of In tlif. estate ol' 
Jones, 8 V.I^R. (I. P. & M._) 36. 
™HoDOKa, .1. — Administration granted until the will 
be brought in and proved. No order for costs, as I 
think Richard Parker should have had cxpi-ess notice 
that an application nould be mode thnt he should be 
ordered to pay the coats of this motion. 

Proctors, Connelly, Tatchell, and Paling. 

(Before a'Beckett, J.) 

In the Will op Oeobor Hill. 

June 2, 6, 

Will — ■ Caveal — application for jv ry. 
The projf^ time to apply for a jury in a probate oflimi 
is the dny appointed for the retvm nf tJie order nisi 
— Neither of the parties /mm a riglu to a jury, and it 
is a matter entirely witliin the disiretion of t/ie Court 
— Where the caveator applied for a jury and tn bf 
af,lou-eil to support his application by affidavits, ln-th 
applications iixre refused on the ground that the 
executors ohjecled. 

On the return of an order nisi calling on George 
Russell, the caveator, to show cause why proliate of 
the last will oF George Hill should not be granted to 
Henry Lookett and Richard Russell, the executors 
appointed by the said will. 

Mr. Dftvis for the caveator applied for a jury, and 
that he might be allowed to support his application by 
affidavits. 

Mr. Motile, for the executor and executrix, objected 
to a jury being granted. This application should be 
supported by evidence on affidavit ; In re Dixson, 11 
A.L,T, 157; In re Towl, 13 A.L.T. 138; 77i t 
Sturrock, 13 A L.T. 241. Cur. adv. vult. 

.'Bkckrtt, J, — In this case an order nisi wa 
obtained under section 19 of the Ailminixtration nni 
Probate Act 1S90. On the return day the caveritor 
asked that the caFC might be tried by a jury under 
section 23. Some uncertainty has prevailed as to wheii 
an application of this kind ought to be made, and I 
therefore consulted my brother judges on the subject 
They agree with my view that the proper time is ci 
the return day when the caveator app-jars, and wliei. 



Vol. XIII. 



THE AUSTRALIAN LAW TIMES. 



NOTES OP OABBB 



285 



according to the present priicti-^e, a day is iixed for 
hearing, or the case is directed to lie put iti some 
list. In saying that this is a proper time for making 
the application they do not wisli it to be supposed 
that they recognise nny right of tlie parties to hare a 
cose so tried. l'"ve[i if lioth sides asked for a jury the 
court would not l>e bound to accede to the application, 
and if it were refused the judge, who heard the case 
njight, nevertheless, aiterwurds direct tin issue at his 
own discretion. Section 23 was part of an act which 
came into force when probate cases were heard hy (he 
equity .judge, and gave him power to diri'ct an issue 
for his own satisfaction. The late Mr. Justice Moles- 
worth on two or more occasions after himself hearing 
evidence directed an issue under this section on his 
own motion, but it was never treated as giving the 
parties a right to superseile the ordinary mode of trial 
at their own instance. In the case with which I have 
now to den] the e^tecutors object to having the 
lieard hy a jury and this I think is sufficient reason for 
declining to have one. For the same reason I do not 
accede to tlie suggestion of counsel for the caventor 
tliat he should he at lil>erty to support his Application 
by aflidavits. It was made at the right time hut I 
refuse it. 

Proctors for the executors. OratU and Son ; proctor 
for the caveator, Margliall Lyle. 



IN CHAMBEBS. 

(Before a'Beckett, J.) 

Brownr v. Rovai, Prruanent Buildiku Sociktv. 

8th, 10th Juno. 
Buildivg Societies Act 1890 (No. lOfiS) mc. 29 (///.) 
Ruilding Socif.ly — Yiduntnry dUgohuion — Jmly- 
viettt Offainal Society — Stay of e.reciition — Proceed- 
ing» /in- tolu^itary dissolvtion under tee. 29 {III.) 
of Act Ko. 1068 are iiot equivalctU to the voluntary 
winding-up of a company, and do not deprive a 
jiidgment creditor of hie right to enforce his rigid by 
eu'/!Cilion. 

Application on behalf of the defendant for an order 
that execution and all further proceedings be stayed, 
on the ground that the defendant Society was in 
course of voluntary dissolution under the provisions of 
Sec. 29 of thi. JSui/ding Socii-lieg Act 1890. 
Mr. Weigalt in support. 
JUr. Isaacs to oppose. 

His Ho-foii said ; — I will consider the matter. 
His Honor, oii a subsequent day, said : — This is a 
case in which judgment has recently been obtained 
against the Society, and immediately afterwards a 
summons was hoard on an application by the defen- 
dant for an order that execution and all further pro- 
ceedings in the aistioii should be stayed on the ground 
that the Society was in course of voluntary dis-eolution 



under the provisions oF Sec. 29 of the Building 
Societies Act 1890. In support of the application it 
has been said by Mr. Weigall that this .Society has 
availed itseH of one of the provisions of Sec. 29, viz., 
Sub- sec. 3. This Suboection provides: "In cases 
where no manner is [irescribed by ils rules for diflsoiu- 
tion with the consent of three-fourths of the investing 
members holding not lesj than two-thirds in value of 
the investing shares in the Society then current testi- 
fied by their signatures to the instrument of dissolu- 
tion. I'he instrument of dissolution shall set forth 
(a) The liabilities and assets of the Society in detail. 
{b.) The number of members and the amount standing 
to their credit in the books of the Society, (c.) The 
clainis of depositors and other creditors and the provi- 
sion to be inacle for their payment, {d.) The intended 
appropriation or division of the funds and property of 
the Society. (''.) The names of one or more persons 
to bo appointed trustees for the special purpose of 
winding up the Society and their remuneration. 
Alterations in the instrument of dissolution may be 
made with the like consent testified in the same man- 
ner. The instrument of dissolution and all altera- 
tions therein shall when signed by the requii'ed 
number of members be transmitted to the rt^strar 
together with a statutory declaration by the secretary 
verifying the signatures tliereto, and that it is 
signed by the required number of members, and 
shall thereupon he registered by the registrar, and shall 
be binding upon nil the members of the society." In 
support of the application it was suggested that pro- 
ceedings under this section were equivalent to a volun- 
tflry winding up, and that a society being dissolved 
under this section, ahouldhavethe same protection from 
the claims of its creditors, as a company receives which 
is 1)cing voluntaiily wound up. I see no reason to 
adopt this argument. Even assuming that all the 
provisions of the sub-section have been complied with, 
] would still say that the sub-section merely provides 
a means by which a society or its memliers may settle 
among themselves a scheme for dissolntiun, but this 
cannot bind anyone else. It would be an extraordinary 
thing, if, by proceeding under this sub-section, they 
could frustrate the legal rightsof a creditor. Creditors 
are under no statutory obligation as they are under in 
the case of a company being voluntarily wound up. I 
do not regard this scheme for dissolution as obstructing 
the rights of creditors any more than the right of the 
creditor of a private person would be obstructed, where 
his debtor had made some arrangement with certain of 
his creditors. It is therefore, in my opinion, quite 
unnecessary to enquire whether the proposed scheme 
satisfies the requirements of the act. It has been 
suggested that T have a discretion in the matter, but 
even if I had I am not sure that the signatures to the 
instrument of dissolution have been properly executed. 
All I decide, and without doubt, is that a court ought 
not to obstruct a creditor, by reason of any arrange- 
lent made by a society under this section. I refuse 
the application with £3 33. costs. I certify for counsel. 
Solicitors for plaintiff. Crisp, Lewis ai\d HedderuAck, 
for defendant, Davies, Priee ami Wighion. ^ 
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{Before R'Beckett J.) 
[vEv V. Stout and otiikks. 



14th June. 
Suits of Supreme Court 1834, Order IV. r. 1— Order 
XIX. r. 4 — Specially endorsed trrit— Signature — 
Ageiit — Order IV. r. 1 treats the agent of the folieiior 
OB the solicitor of the client, and therefore the agent is 
the person under Order XIX. r. 4 who it meant hy 
"Hie solicitor," and he and not his principal must 
sign t/ie endorsement to a specially endorffd writ. 
Application on behalf of the plaintifT under ofdc^r 
XIV, r. 1, for leave to sign final judgment. 

The writ, which was otherwise specially eiidoi-sed 
was si^ed by W. HiuaiNS, and contained the follow- 
ing endorsement. 

" This writ wa» issued by Charlea Samuel Price, of Nor- 
iDftiiby Buililiuga, Cliauoery Lane, Melbonnic, whose luldrcsa 
for service is Nonrianby Eiiildiogs, Chwioery Lane. Melbourne, 
awnt for W. Higgiii&of GeeloDg, Holiuitorfor the auid plaintiir 
who resides at Fortarlington. 

Mr. Hayes to oppose. — There is a preliminary objec- 
tion. Order TV, r. 1, provides that where the solicitor 
who issues the writ is the i^entof another solicitor. Iio 
shall add to hia own name or lirm and place of 
business the name or firm and place of business of the 
principal solicitnr. Then order XIX. r. 4 provides 
that when a plemling is not settled by counsel it shall 
be signed by the solicitor. A specially endoned writ 
is a pleading and the solicitor means the solicitor who 
issued the writ, and therefore this writshould havebeen 
signed by Mr. Price the agent and not by Mr. Higgins 
the principal. 

Mr. Andwson in support. The writ is to be signed 
by the solicitor, that must mean the principal solicitor 
and not the agent. The very endnrsenient tre.ats Mr. 
Higgina as the solicitor for the plaintilT. Biven if th.it 
bo not so, the writ was issued on the 17th May, 1S92, 
after (lie passing of the Amalgamation Act, and there 
is nothing to show that Mr. ifiggins did not sign (he 
endorsement in his character of counsel, as he could 
do under Order XIX. r. 4. 

His Honor said : I have to find out the nienniiig 
of the words "the solicitnr.''' On looking; at Order 
IV. r. 1, I find that it is provided that " the uolititor 
of a plaintitTsuing hy a s^olicitor shall indorse u|>on 
the writ of summons the address of the plaintilT, and 
also his own name or firm nnd place of husiness ;" 
then at the end of the rule it is provided that " Wjiere 
any Bueh solicitor is only agent of another solicitor, 
he shall add to his own name or h'riii nnd place of 
business the name or (irm and place of business of the 
principal solicitor." t may rejul this rule as pi-oviding 
that where the solicitor of the plaintifT is only the 
agent he shall add to his own name and address the 
mime and address of the principal solicitor. This rule 
treats the agent as the solicitor for the gihiintiir, and 
therefore the agent must bo tho person under Order 
XIX. r. 4 who is meant by the solicitor, and ho must 
sign the endorsement. As this writ has not Ihn n 
signed by the agent, hut by the principal solicitor, I 
think it does not fulfil tho requirements of Order XIX. 



r. 4, and I therefore dismiss the summons with £rt :ts. 
costs, and T certify for couiisol. 

Solicitors for plaintilT, Davies, Price and iViyhlon : 
for defendants, Taylor, Bv/^kl-anH and Gntrs. 

(Before Holroyd, .1.) 

BkESTON V, DoSALDSOS, [t[G<IA1.L (Claimant). 

9th, 30th March. 
Instruments Act 1890(^^0. 1103), *sc. \32 —Bill of Sal'' 
— Assignment for tlte henffit of n-editoi-s-^htgislra- 
tiiin as a Bill of Sale — W.hal constitutes an assign- 
ment for tlie henefil of creditors so as to bring ihf 
document tvilhiri tlie proviinons of see. I;i2 of Act .\'o. 
1103. 

Sheriffs interpleader. 

The claim was based on tho following deed : — 
" This indenture, mtule the fitteeiilh day of February, one 
tbouaaiid eight hundtcil and ninety-two, Iietween Joseph 
l>oiialdson, al .Melbourne, slflck and share bri'lier, of the tit«l 
part, William KiggnU, of Mell«unie, s licitor (hereinafter 
tailed " the said triistec "| of tbc seoond part, and the several 
peraoiis. tirmo, and corporations whose names appear in the 
it colamn of the schedule hereunder wiiltcu or herennt<i 
lexfd, and all others (if any) t):e cteditora of the said party 
'uto •'{ the first part of the third part. Whereas the said 
icph Donaldson is indebted unto the said several fimiH, 
persona, and corporations whose names are set out in the timt 
column of Ihe said first scliedulc hereunder written or here- 
annexed, and Ix'iiig all his creditors, in the several 
nts or Slims of money set in figures opposite to iheir 
resjeutivG names in such schedule, and whereas it has liovn 
ogreei] that the said Joseph Doi>4Lldson shall convey ami assign 
all bis real and personal properties and estates whatsoever nixl 
wheresoever unto the said trustee, his heirs, executors, ad- 
min iatrators, and assiuna upon trust fur the I.eneRt if all the 
creilitors of the said Joarph Donaldson, now this indenture 
witnesseth that in pursuance of the saiil asreemcnt in thiij 
l>ehdlf, anil in uonsiileration of the preiniacs, he the sai<l 
.lo^oph Donaldson doth hy these pres'-nts grant, release, aasi(;ii 
and transfer unto tho suiil trustee, his heirs, CNeciitors, nil- 
inistrators and assigns, all and singular the lands, tcnumciila 
.id hereditaments botlt fi'ecliold and leasehold whatBOCvor 
and wheresoever of him tlie Slid Joseph Donaldson, orof ortii 
whiuli he or any person or persons whuinsuevci in trust for 
hiin is seized, possessed, entitled or inti'i'cste<l in possession. 
reversion, remauidcr. cxjiMitanuy or iitherHisit for B'ly manrit^i- 
of estate or interest leg il or cipd'ablc whatsoever, together 
with all rights, niemljcrs, and appurtenances to tho same r> - 
B|>eetjvcly Dclunging or ap{H^rtainiiig, and also all tho monoyx. 
bills, debts, uretfits, and othei' c'loses in action whatsoever of 
or liel'inging or ilou or owing tn the said .Jweph I>onalda'iri, 
nnd all and singidar tho meruhaiidiae, stM^li-in-trudi-, fur- 
niture, gnnds, ehatteln, oHoe s, Imok debts, creilits, sums <if 
money, securities for money, uhosra in action, and [ 
properly and estate whataocvrr nnd whrresooi 
said .loseph Donaldson, or of, in, or to wliiuh li< 
nr persons in trust for him is possesseil or eutitlcil a 
in ci[uity for any esta'o or interest whutaoeviT, tog<'thpr with 
all ImmiIu of account, receipts, voucIicts, ontoi's. and all nlhei- 
pupors and writings whatsoever in any way relating to his \\-a.\ 
and personal estates, affairs, and fOn.M'nuii-especti vely. And jill 
other the real and porsonnl exbite, property and ctrcuts whut- 
auever and uheresocvcr of or liplonginj; to the said Joac|ih 
Jionaldaon, or of nr to which he or any {HtrBon or persons in 
trust for him is seized , possessed orentitlwl at law iriiieijuity 
of imy estato or inleicst whnt^uicver. And all the eslati , 
ri)>bt, title, interest, 1>eiicfit, claim and domamr whatsoever ■ f 
him the said iloacph 1> imldsiin at law or in ci|uity of, in, i r 
to the saiil pri'iuises res))cctivoly. To have, hold, receive and 
take all and siiiL'ular the Baid real and personal e 
'props * ' 



and person 
r of him t 



,nd premises respectively liereinbeiFore expressed t< 
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I>e hereby gran tetl and HBsigned unto nnd to the use of the 
B)i<l trustee, hia heirs, exeisatora, oilniinUlraturs i>nil afBigns 
ai^cnnling t« the lupil nntiireB unit qiutlit (s tliurcnf rvsjiuc- 
tirely absolutely KLVtrtlieli'SS, ii; on uiiil for tbv t ruels, iiituuta 
and narpciBua. anil wiih. under, u' d buI juL't to tbe jiowerH. 
IimviBlirtis, ag-ccnifnts Biid iloc'aratiini' lureiiufter e\prcssLil 
.iiid d«cl«recl of nnd wniMjmi"!; the sunjc rcBpcctivcly. And 
til ' suiil .PoBC|)h Doniddson <loth by tlieHL' prGHciita itl»nlutely 
iind irrevnuably constitute and appoint the aniil tnietct and 
IiIh I xecut^irB, ailndniHtnitnra or aHui^jnB to In; the true and law- 
ful atlomcy 'if li'm the wd Josejih DonnIdM'n, in hid unmp 
|if nvcrasury) tu nsk.ilemand, sue for, recover and rucoive uf 
and from all nud evfiry tlio iMiriHin uid persong liiible or com- 
pellttb!e to pay or iicci>uiit for or to transfer or deliver the 
Mtinio rcapculively all and singular the goodr;, moneys, credits, 
oirtt-ts, liooks, paper?, writings, rcceip's, oideis, voiic: hers and 
cbattelB hereinbefore expresseil to bu hereby assiKiii-d, and 
upon payment or reeeipt thereof rcsjiiwtivcly (;iH)d and 
suflicient race pts, r«1eaees and othiT diuchnrges tor the siimo 
to sign, give and I'Xccuto, sjid on non-imymcnt. non transfer, 
or non-delivery thereof rcHpectively all siieh lulinns, suits or 
'ithur pracecdinRS to brins, commence and prosecute ns ha the 
said t-ustEeshttTi think ht, and to »i ttle and adjuM, com- 
promise and compound, or snlimit to arbitrat on Hiiy debt, 
claim or clemanil. due, owing or lietonginK to the said Joseph 
Doiinldson in such manner and npim such terms as the snid 
attorney shall think proper, and t<) execute, Sinn and do alt 
or my Bich further deedB, iuBtnimeitts, matterii and things 
as the sniil attorney shall deem necessary fir more effectually 
assuring the said pn'mises or any part thereof unto liiii' the 
said trustee, his executors or administrators, or for enabling 
him or thorn to carry out the truBCs and provisions of thsso 
presents, or whicli is or are hereinafter covenanted to be 
executed or done by the said Joseph Donaldrou, and for nil or 
ar.y of the purpuSDS aforotaid one or m^re Buhsti'ute or sub- 
stitutes under the saiil ntlorney to appoint, and at pleasure to 
revoke or displace and another or others to substitute, and 
generally to lici, execute and perform all such ither acts, deeds, 
matters and things whattoever in or about the premises or in 
relation (hercio as the said attorney shill think expedient. 
Ani it is hereby agreed and declared by and between the 
said parties to these present* that the said trustee, his heirs, 
executors or administrators shall stand and be possersed of and 
interested in the said real and personal cstati n, property and 
promises respectively heroin l)o 'ore expresseil to be heri'by 
granted, rehosoil, a^sigifed or oaaured upon or for the trnsta, 
intents and purposes, and subject to the powers, provisoes, 
and declarations herein cipre^sed and declare I of and 
concerning the same, that is to say upon trust iit liis 
<liscretion to sell and dispose of all and singular the 
snid real and personal estates, properties and premises 
respectively, or such part or parts thereof respectively, 
OS is or are of a saleable ndtnre tither together I'r in 
parcels, and either by public auction or private contract to 
any pHraon or persons whomsoever with power to allow any 
time for payment of the whole or any part <if the purchase- 
money, ond either «-ith or withont taking any security for the 
same. And as to the suld real estate and chattels real, sub- 
ject or not t.) any special or other conditions of sale as to the 
title, or evidence or conimenci'ment of title or otherwise, and 
in luch manner in all ■'espeets Hsheshalltbink fit or expedient, 
with full power and authority for him to buy in all or any of 
the said premises at any auction, and to rescind or vary tlie 
terms of any contract tliat may be entered into for the tale 
thereof or any part thereof, and to resell the said pteaiisea or 
any of them or any part thereof rcapcctively iu like insuner 
as afon^aid without being answemblo or uccouii ahie for any 
loss or diminution tn price, expense, or other damage, which 
may happen or arise thereby, or in c<>nsc<)ucui-e thereof, mid 
til execute and do all such ossurnniMis and acts fur effectual ing 
such sale, anil sales, as may lie necessary or expedient. And 
upon trust with all convenient speed to call in collect, receive, 
and convert into money such parts of tlic snid permmal estates 
and premises as are not in their nature Balmiilo or otlierwise 
realise the said tnist estate and every port tberpof in such 
way and manner as he sliall deem proper or es[)cdient. And 
it IS hereby further agreed and declared that the receipts in 



writing of the said trustee, his executors, adminialralors, or 
asaigns, shall be eSuctnal dischirges to all and every pur- 
chasers or p'rcboser, pcrscms or|)i:rson whomsoever who snail 
pay any nioueys under or by virtue of these presents, or the 
trusts or powers herein contained for so much nioiiey as in 
such receipts shall be expressed to l>e received, anil that the 
pcisnns or person paying such moneys as iforesaid shall not 
lie Imniid or obliged to see to the application tlicreof or any 
part thereof, nor lie answcrulilK or accountable for tlio loss, 
misapplicacion or non application thereof, or of any )iurt 
Ibrroof. And fuitlior that the said trustee, his heirs, executors, 
administrators, or assigns, shall stand and be possesiicd of the 
moneys to arise an) be producc<l by and from such sale, 
receipts, and conversions respectively as aforesaid, anil also of 
any other moneys which may come to his liaiids iinderor by 
virtue of these pros' nts. Up'Ui trust in the liist place to pay 
and liischarge thereout all costs, charges, and expenses of 
negotiating and an'anging, preparing. jiTusirg, completing, 
notifying, and advertising, and registering these presents and 
inci<1untal thereto, and ci;nsequent thereon. And also all 
proper law charges, whether such law charges be the charges 
of the siiid William Riggall or his firm in connection with 
liiisincss done by liim for nnil on behalf of the creditors of the 
said lose]>li Donaldson prior to the execution of these presents 
and also a fair and reasonable commission or remuneration to 
the saiil Joseph Donaldson for supervising the realization of 
thcpropertv ottlie said -I'jseph Donaldson, if he ia appointed 
supervisor for that [lurpose. And also the (nsts, charges, and 
expens'.s of nnd incidental to the execntiou of the trusts and 
provisions of lli-se presents, including therein a commission 
ti' tJie said tnistec of five pounds per centum on the gross 
amount to be received by him under or by virtue of these pre- 
sents (except on any mone.vs now in the Federal Bank tt the 
ereditof the said Joseiih IJoiraldson) for his time and trouble 
in and abimt tlie carry'ng out of the trusts of these presents, 
and in the next place to apply the same moneys in or towards 
payment of all tlie debts mrdsums of money owing by the said 
Jrseph Dcinaldson, or t^i the persons and parties who sliall 
sign and execute these presents, and whoae names appear aa 
eicditors in the enld seheduie hereunder written or hereunto 
annexed, an-i to all other (if any) of (he erodiUrrsof the said 
-Toseph Donaldson, and of each of them, who shall ^gn and 
execute these presents rateably, and in proportion to the 
anionnt of the debts or sums of money owing to auch creditors 
nspectively, without any priority or preference whataofver. 
And after all such payments as aforesaid npon trust to pay 
over the resirlue or surplDS (if any) which shall then remain 
ro the said .loseph Donaldson, or his executors, or odminis- 
ti'ators. And the saiil JoMph Donaldson doth hereby for him- 
self. h'B heirs, executors, administrators, nnd assigns, covenant 
witli the saiil trustee, his heira, ex cutois, administrators, 
and uisigns respe^ively, in manner following (that is to say) 
that ho the said Joseph Donaldson will not revoke, annul, or 
make void the power hereinbefore eontaineu nor demand sue 
for, accept, receive, release, or discharge all or any part of any 
debt or sum of money, or choseu in action due owing or un- 
paid, or belonging tu him from or by any jerson or persons, or 
coiporation or corp(j rations w horn wever, or do or omit or Buffer 
to be done any act, deed, matter, or thing whatsoever, ivhere- 
by or in oons'^uence whereof the said trustee, hia executors, 
adminirtrators, or assigns, can, shall, or may be impeded, de- 
layed, bindcrcil, or prevented in or from recovering, receiviuc, 
or compelling pajment of the whole or any part of tlie said 
debts or sums of money or clioses in action respectively. And 
a'ao shall and will trum time to time and at all times here- 
after nhen thereunto required by the said trustee, his 
executor!, administrators, or assigns, make and give written 
and other explanitiions and disclosures of and concerning the 
transactions, affairs, property, rights, credits, and debts of 
hiui the said Joseph Donoldnon for better enabling him the 
said trustee, his heirs, enecutors, adminiatiutors, or assigns, 
tfl act in and carry out tlie trusts of these presents. And also 
tlnit he the said Joseph Donaldson shall, and willin all things 
aid and assist the said trustee, his heirs, executors, adminis- 
traUirs, and assigns, in carrying out and winding up 
the affairs and concerns of tlie said trust estate in sncn 
manner aa may be required by him. And further that 
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it shall be lawful for the Baid tmetee, hia heirs, 
executors, administriLtoni or assigns, hcnL'ufcirth, und ut all 
times hereafter, peaceably and ijuletly to outer into and iii>oii 
all and every the mesBuagce, tenements, and herudituincnts, 
wherein any of the goods, chattels and elTucts hereby luaigaed 
now are or henceforth bIibU Im and to take posscasion nf, and 
hold, retain, and diaposc of the same, anil also to hold und 
enjoy nil and singuUr other tlie said real uixl personal estatoa, 
properlica, and premises, respectively, hereinbefore oxprcssod 
to ba hereby gmnted, relcosrd, assigned or otherwise assured, 
respectively and every port thereof respocCivoly according to 
the legnl nature thereof respectively. Upoo the truBta and 
for the intents and purposes of these pfsents withont ony 
let, suit, trouble, denial, interruption, claim and demand 
whatsoever of, from, or by the said Joseph DonatiiBoii, or any 
person or persons whomsoever. And further that the said 
Joseph Donaldson, hia hi^irs executors or ailniinistrutor^, 
shall and will from time to time, and at all times hereafter 
upon the request of the said trustee, his exvcutora, adiniuis- 
tratora or oaaigos, but at ibo expense of the said Trust estate, 
until sale shall be made thereof un^cr the power for that pur- 
pose hereinbefore contained and afterwards at the expense of 
the person at persons requiring the same, make, do, and exe- 
cute or cause to be mude, done, and executed, all such acts, 
deeds, matters, and things whatsoever, for the better or moro 
satisfactorily assigning, conveying, or othuiwiac assuring the 
said real and personal estntcs, propert cs, anil premises res|>ec- 
tively and every part thereof uulo the said Tnutee, his heirs, 



, admlniatraUii „ , 

of the sameestaCesand premises rHfpectively SB by him or by his 
Counsel shall 1« reaaonably required. And it is heroiiy agreed 
and declared that it shall be lawful for the said Trustee, his 
executors, adndni'itmtora, and assigns, and he ia hereby 
empowered at any time and from time to time when ho shall 
think proper so to do, to call, or convene at any time or ]ilace 
he may think proper, a general meeting of the creditors of the 
said Joseph Donaldson for the purpose of taking or receiving 
their inBtriictioiiB or direction concerning auy transaction, 
matter or thing uhatiouvcr affecting or whivh may uftect ths 
CHlate and effects hereby conveyed otul assigneil or any part 
thereof respec'ivcly or the disposal, collection, ad minisl ratio ii 
or distribution thereof or tho claims or iiit.:rest8 of any person 
or persons, corporation or corporulions. i.r creditor or crcdl' 
tors in reaptet of ony property or debt ithLiined or otherwise 
in relation Co tlic trusts and provisioiia herein contained. And 
also that notwithstanding anything hereinbefore contaiiicit it 
aholl lie lawful for the said rrusteo hia executor}, oilmiuis. 
trators or assigns if lie shall thinlc proper so to do, to allow 
■ JosejJi Donaldson to retain the posst 
ehildfuinitureaud effects or any pai 
of for any time or period or tu ucU and i-u-aaaign the 
the said Joseph Donaldson or tu any person or persons on 
behalf of him for a nominal or aiich other eonsideration as the 
said TruHtco, hia execulors, administrators or assigns shall 
think proper. And also that it shall bo lawful for tho said 
I'ruBtee, his executors, administratorH or assigns to employ 
the Baid Joseph Donaldaon or any other person or pereonB 
whomsoever, to asaist in soiling and realising, collecting ami 
getting in the said premises or any part thereof or otherwise 
carrying out the triista and proviBiors of thosn prescnla or 
winding up the joint and separate affairs and concerns of the 
said Joseph Donaldson and to alloiv or pay (>• the liuid Joseph 
Donaldson or oilier, tho person or persons who shall bo bo 
employed sQcH salary or compensation us the said Trustee hia 
executors, admin iKfratora or assigns slmll think reasonable. 
And also that notwitlis tan ding these presents or onytliing 
herein contained, any ci'cditor or ercilitorsot the saiil JoHeph 
Donaldson having any lien or security for his or Iheir d>bt or 
to the liayment whereof any peiion or persons, or corporation 
or corporations is or are, or shall bo liable as a joint debtor 
>r joint debtors, nr as co-surety or cosureties with, 

...■-. -. r jjii^l 

I without 
or remedied 



B lino manner OS he or they would be ontitlcd to do in case 
the Baid Joseph Donaldaon had hcco'nc inMlvent within the 
colony of Victoria and sliall receive a dividend or dividends 
upon BO much of the said ilebC or demand as shall not be 
answered or satisfied by with or out of the same lieu or secur- 
ity. And also that any creditor or creditors havingany surh lien 
or security as afiiresaid shall if and u'heu requested by tho 
said Trustee, his executors, adniiiiiBtrators or ossigna put ood 
fix B value on such lien or security and notify the same in 
writing to him the said Trustee, his executors, administrators 
orafsignashall havethe li^ht and option and be at liberty 
either to take over such lien or security at such valuation 
for the benefit of the crcditars executing these presents or 
alloiv the creditor or creditors to rcdnein the same at siidi 
viiluation in latiBtiu'tion or part satisfaction as the esse may 
be. of hia or their debt or el.iim. And also I hat it shall be 
lawful for tlio said Trustee, his executors, iiiIminiatrdtuiB or 
assigns to make any such arrangements with respe<:t to any 
mortgage, lien, charge or eacunibranae upon or affecting any 
of the said premises as he shall deem proper or oxpeilicnt. 

expensj ot the estate auy ajtion, siiit or proceeding in any- 
wise relating to or oiucerning Uih H.iid premises or any part 
thereof and to compromise or co-npound for and sattfe and 
adjust any debt or debts due or owing or ciatmiil 
to be line or owing t^i <lic said Joseph Donaldson or 
any claim which may lie imute or set up against 
' te or any dispute doubt or difference respecting 
he same and to ac>jept p:irt of any debt or debts 
^i aforesaidlii imtiafoction of the whole or give time for pay- 
ment of any such debt or debts either with ur without having 
security therefor and to refer to arbitration any maCtcr ques- 
tion or differenco whatsoever relating to or al^ting the said 
premises or any part thereof or the said estates or either of 
them or any claim tbi-reon >nd to al.ide by and perform or 
avoid or setaaide auy award which shall be made therein a? 
the said trustee his executors adminiatrators or assigns shall 
think proper or expedient And alao to at1ir.it any debt or 
claim upon or agaitist tho said estate for such sum and upon 
BUch evidence as he or they shall think proper and rcaaooalilc 
although the name of the creditor or claimant may not appear 
in tlie said schedule hereun<ler wi'ittrn or hercuntu onnexuil or 
the sum or amount appuaring in such scheilule may diirerfrutn 



claimed Auil also to ru gnire any creditor or creili- 
1 whether having execiited those presents or not before re- 
'ing any dividend under these presents, to make and deli- 
tu the said trustee orlitB exccutois iulministrators or assigns 
particulars In writing of the debt claim (^r demand ' '- 



Sol 
notwithstanding any bdl or bills o 
promissory ncte ot notes may have been given for the same or 
any part thereuf, and also a statutory det^taration of proof of 
debt or claim in like manner and form or to the like iffcct .is 
nearly as may be as is required in an insolvent estate. Pro- 
vided also and it is hereby further agrcenl and deel.ired that 
the said trustee hU heirs exeeutois and administrators shall 
not be charged or chargeable with or for any nioncys goods 
properties or effects other than what he shall actually ri'ceive 
or which shall come lo hia hamk, nor be answerable or ac- 
coimlable for tlie acts or defaults of any Luuker broker auctio- 
neer accountant servant agent clerk or other person who may 
be so employed in or about tho execution c)f the trusts of these 
presents, or otherwise for any in voluntdiry losses, and that 
ahatl l>e lawful for the ai " ' ' ' ' ' ■ ■ ■ - 



shall c( 



lo his hands under 
such costs charges a 

carrying out of the trnsts and 
And further that the said trusts 
and charge and slisll lie paid nil 
conic to nis hands nnder or by 
business done by ' ' 



lose presents uU 

he may euatain or incur oi- 
tion and {performance anil 
irovisions of thrse presents. 
shall be entitled to transact 
of any moneys which shall 
rtue of thfse presents for all 
- -Blake and Riggall'' " 



prejudice t^i such lien or security, c 
over against any joint debtor or ji 
co-BUretiea oi against any surety oi 
shall and aia|: Iteat the same lie 



I relation to the trusts of the^c presents. Provided further tbat 
in cose the said trustee or any trustee or trustees tu be ap- 
painteil under thia present provision aiiall die or be desiroiiaof 
rclinquiBhiug the aforesaid trusts or aliall become incapable to 
act therein, then and so often as the aame shall happiu it 
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eliiill bo liwfiLl for the major part in immber aiiil value of the 
.iiLid crcilitcjrB wlio have executed lliaso iirciieiitB uE the said 
.Irmeph DoiuiUIaoii oud eoeli of them )>iiitieB hereto who ehnll 
ihcniBelviaor tliL-iragents bo presentut any meeting of the credi- 
Uim whii;h amy be convened for that puipOBc, to appoint a new 
tniatce or new ti iiatees (and whether uuoli new triiBtai; or new 
truatouit ahull or ahall not be a creditor or creditor? of the said 
Jofeph Donaldso;:) in the place or inatea<l of tlio trustee or 
trustees so dying desiring to l>e diitchirgeil or resigning or be- 
n>mia.^ inutpable to act ai afortiaaid, and thereupon the trust 
iBtiilc property and effects then undisposed of shall be vesto I 
in such new tniatees or trustee nlmie or jointly with tlic con- 
tinuing tniatuu or trusties lis tlie c so may require, auil every 
such now (rustee aliall have the flumi powers uathorities and 
rights as if he had been appolnte<l a trustva by Chege present'. 
And this Lidi-nturo further witu i iiaeth that iu consideration 
of the premises the liiid several pervoiis parties hcR'to of the 
thinl part do anil oaoh of them doth hereby fur themiielvcB 
anil liiiiuijlf ani their and hia rttpective paitnen or partner 
aci|uit rek'ose and for ever disuharge the aiiid Joseph Donald- 
son bis heirs oieeutors anil adminia'.rutors and l.is estutu of 
anil from the several debts mentiono>l in the aiid achedule 
liereunder written or lieraiiiito annexed, and all other debts 
claims and demanils whatsoever, and from all actions ouits 
ami proceedings in respect thereof, but without iirejuilice 
nevertheless to the rights and remedies of the said pirtie^ 
hereto of tllo tliinl part or any of them rcspeutivi-ly in reepeut 
of any lien or security which they or any of them rospeutively 
may holil fir their or his debt or uliuni, and without prujiidiue 
to their or his ulaiina righta ,und romodies as against any per- 
son or penona or corporation or corp iratioiis bab'.e ua a joint 
dcbti^r or joint debtors or as cn-aarety or en-sitrutiua with or^s 
anruty or Huretiea for the said Joseph UonaliUuli for^the said 
aevural dobta mclitioned in the acliclulo hereunder written or 
hereunto annexed orany or either of them. Providad alwaya 
and it is hcrel>y agre-^cl and deulared tluit the aforesaid rsleaae 
shall riporate and be of full force and cHeL-t aa ngainst all tliu 
s^'.d parties hereto of the third part who tb^ill alliic Uictr 
hu nils and seivls to th 'SO preavots nolwitbstauihng that auy 
other of the creditors of tlie aaiil Joseph Donaldson shall not 
exuunte tlio aiuno In witness whereof the SAid purtjei 
presents have hereniito s^i their hands and Baidn the < 
year first hereinbefore written. 
Signed sealed and delivereil by tlie-j 
said Joseph Donaldson in the pre- 1 
aence of I Joseph ttoualdson 

L. K. 8, Mackinnon, | 

Solicitor, 



duyai 





Melbonme. J 
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Mr. Mitchell for the claimant. This di'i-A need not 
bo registered as a bill of sale, us it is an ussigiinient for 
the benedt of all the creditors, and therefore comeB 



within the exception of aec. 132 of tlie Iiiatriiiiieuls 
Act 1800. Any creditor may, undvr this deed, come 
ill Hiid take mlvantjvge of it liy executing it, and it is 
therefore for the beiieht of nil the creditors. General 
Fwnislii}ig, ifcc, Co. r. Vent,, 2 H. & C. 1.13. ISuldero 
V. iMtuion and Wiiiii.iHiniiler Disonnt Co., 5 Ex. D. -17. 
The recital of the deed expressly declares that it is for 
the beiielit of ull uruditoiii. 

Mr. Juliimun tor exeuution creditor. This deed is 
void under l3 Kli^i. cnp. 5. There is no considentlioii 
for it, iknd niiiy delay acil defraud creditors. 'Ilic di'cd 
has no fon/e until one creditor at least hiis signed it. 
It may he thiit no creditor may over sign it, and it 
contaiiiFi provisions which would {'robably prevent 
reaionuble persons from signing, and therefore cannot 
be for the benetil of all creditorii. If it tii not for the 
benefit of all creditoi's it mu.'^t be n^isterud ns a bill 
of sale, J'ort a. Loudon Clftrteretl JiiiJc, ^ V.K. (L.) 
162. 

Hiti Humor : In tlint case there was a pi-ovision that 
the deed had to In; signed within a certain time. 

.}fr. Johnnon: The principles enutnemted in th.'it 
ease<trc contr.iry to the principles approved of in the 
Eii^lisli cises cited by J/r. Mite/iell, buttliey have at ways 
Iteen approved of in our Courts. In re iVr-ideiiuinH, 
D V.L.lt.(I)32. /nrei)fli-/uwn,l V.L.U.(I)2. Thereare 
also objections bo this deed, inasmuch aa it allows the 
debtor to ratain [lossession ofhishouielioldfurnitareand 
ed'ects, and cnipowcrs thi' trustcu to ejiiploy the delitor 
at a salary, and to p.iy himself a commission. 

Mr. Maehellin reply cited Jn re Va<,i/, 13 V.L.H, 
172 ; In re Thomas imil Cowie, 9 V.L.fl. (!.■> 2 ; and 
Ken. V. C-eate, h U., i O.U. 105. 

His HoNoii said : T will consider tht; matter. 

His HoNiiiion a subsequent day read the following 
judjimeiit : 

A SlierilT's Inteapleader summons. 

The only matter in contest between the execution, 
creditor and claimant was the etticacy of a deed of 
assignment fot benelit of creditors under which Mr. 
lliggall claimed the goods of the debtor whicli hod 
been sei lied. The deed bure date the LOth of Fe!>ru- 
ary last, Iwf ore Judgment wits signi.d in the action. It 
had lieun executed on that day by the debtor whose 
e\ecution was admitted, but by no other creditor at 
\iiy time, and it had not been registered. The goods 
were seized ou ihe I4tli of March, and a written notice 
of theclniui was served on the Sheriff's ollioer on the 
following day. On liehalf of the cxecation creditor it 
was objecteil that the deiiil was not Cor the benefit of 
all the creditors of the debtor, and ought, therefore, to 
have Ijcen registered as a " bill of sale" under section 
133 of the //«()■'( (fienfs Act IfiJO, to make it good 
against the execution creditor, that it was void under 
the 13th Eliz, c. 5, as intended to delay, hinder, or 
defraud creditors, and tinally that having been ex- 
ecuted by nobody but the debtor it never took effect. 
By the 132nd section of tlie InBlrnmentis Act 1890 as- 
signments for the benefit of tlie crediters of the per- 
son making or giving the same are expressly excluded 
from the term " bills of sale". It has, however, been 
held that the expression " for the t>eneQt of the oredi- 
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tors" in ft section of the English Act, 17 & IS Vic c. 
:-!6, corres|iondinf; witli this oiic iiiiwiiis " for the heiiefii 
of itll the creditors." (Oenei-nl Fiirnuhing and Up- 
lu>htermffCo.,v. Vein, 2 1\. & C. 101 : /IMerov. 77,« 
Loruhn nud \\'^«lii>h,,e.r Difl. Co., ij Ex. i). 47 
Tliisdciiil wiiM iiii|.ugni;d as not Uiii;^' for the hendit 
of all tlie cn-[litoi-s u|ioii viirioui grounds : iii-st, that 
thi: trust for tin- piiynn^nt of di-bts out of the rusjdue, 
aftor satisfying iliu coats, cli.irgcs niid o^cpMises therehy 
provided for, w:is for jmyinent only to the creditors 
wlio should o\ecute tlic di^ed ; soi-oiidly, thiit amongst 
till! chargi's ur.d expenses so provided for v/ere includ- 
i^rl II fnir Hnd rciisonnble connnission or reiiiunerHli'iii 
to t\t:\ -ilohtor for supL-rvisiag the reiilization of Ins 
property, if lie should ln' iippointed supervisor for tliat 
purpose, nnd a connnission of 5 per uent to the trustoit 
for his trcuMi! on Ihc gross nmt>unt to be reci'ivcd tiy 
him except on any monies Ihen in the Federal Bank 
to the credit of the debtor : thirdly, that the trustee 
wiia empowered if he thought proper (o allow the deb- 
tor to retain the possession and use of liis househohl 
furniture and effects or any part thei'eof for any time, 
or to spH and reassign the same to him or to any per- 
son on his behalf for a nominal considertitioii or other 
onsiile ration to be determined by the truatoe : fourth- 
ly, that the trustee was authorised to employ the del>- 
tororany other person or persons in collecting the 
assets, caiTyinj; out the trusts, or winding-up the 
estate, and to allow thcni such salary or compensation 
as he niiglit tiiiiik rcjisonible ; fifthly, that the trustee 
was empowered to admit any debt or claim upon the 
estate for such sunt and upon such evidence* as he 
should think reiisonahle, although the name of the 
creditor or olaimaiit might not appear in the schedule 
of creflitors, or the sum appearing in the schedule as 
due to him might ditTer from (he amount claimed : and 
to require any creditor liefore receiving any dividend 
to deliver to him full particulars of his debt in irritiiig 
and also n statutory dechiration or proof of his debt in 
like manner and fotni nnd to the like effect as nearly 
as n)ight be as he would bo required to do if tiie estate 
were insolvent. As to the tirst of these grounds i 
have no doubt. Any creditor may take advantage of 
the deed, who chooses to sign it ; and if the trusts 
were being administered in e()uity, the Court would 
compel him to execute before he could come in under 
it. On the face of the deed, so far ks concerns this 
matter, it appears that it was intended for the benefit 
of all the creditors. General Fiiriiishitig etc. Coy. v. 
Vaiin ; Boldero v. The Lun/lon etc. DUcimnt Co., uhi 
Slip. The 2nd and 4th grounds are of the same ciiar- 
acter. The clauses to which exce|)tion have been taken 
only provide for a fair remuneration to the ]«rsiins 
employeil in realizing and distributing the assets. It 
is not unreasonable that the trustee should receive com- 
pi.'nsiition as well iia anyone else who lends his services 
for that object ; or that he should avail himself of the 
assistance of the debtor who is best acquainteil with 
his own business. The trustees eummission is fixeit ; 
and some disci-etioii mubt l>e conccdwl to liim as to the 
salaries to be allowed to his employes. At the first 
blush his own commission does not seem excessive, and 



there is no evidence to show that it wou'd be so. With 
respect to the other grounds, the 3rd and 5th, T ffe<rl 
some misgiving. It Uaa not been unusual in deeds of 
this description to permit the debtor to retain posses- 
sion of liis furniture e'tlicr |H!rm.tneittly or tenipor,irily. 
I>ut I have no idea whut the whole osteite of the debtor 
is worth, or wlmt may be the value of his householil 
furniture and cdiicts ; nnd I can thei-efore form iin 
opinion whether it is fair to the creditors that such » 
power should lie vested in the trustee. The excep;io:i 
really amounts to this, that us it was within UK- 
trustee's power to restore his liousetiold furniture anil 
efTocts to the debtor for a nominal sum, tlie assignment 
was not an assigninent of all the dohtor's projMtrty. 
But is it necessary that all the debtor's p tope.' ty shoultl 
bi' assigned in ordei- to avoid the necessity of register- 
ing the deed as a bill o^ side 1 I think not. The SU- 
tuie does not say so ; hut exempts deeds of assignment 
for the l>onelit of ci-editorsin gi'neral terms. Adverting 
now to the oth ground, it was decided by Molesworth J. 
that a tru.it to pay scheduled creditors and all others who 
should by reasonable evidence satisfy the trustees that 
they were at the date of the deed entitled to have been 
included as creditors, with power for tlie trustees to 
inquire into and insist upon such proof as tin y might 
deem reasonable in support of any debt alleged in the 
schedule to hedue, was not a trust for the benefit of 
all the creditors {Jie WieUemmm, 5 V.L.R., LP. &. M 
32.) The discretionary authority committed to the 
trustees of this deed, of admitting creditors for such 
sum and upon such evidence as they may think proper 
or reasonable is sul»stantially the sinue as that in 
Wietlem'init'n eaue ; which has not bsen overruled (See 
re no,>ms and Corcie 9 V.L.R., I.P., and M., 2; 
Davey v.Daah;/ lA V".L.Ii., a.i7.) There subsection 1 
of section 37 of the Imtilv.ncy Statute 1871 was under 
consideration, but the point determined was the same. 
" For the henetit of the ci'eilitors generally"' means 
" for the henehl of all the creditors," although it im- 
ports also "for their equal !K;nefit" {rf« Wood L.U., 7 
Ch. M7.) If this view is correct, this deed can be of 
no avail as against (he execution ci-editor. (See re 
Vayy, 13 V.L.K.. 172 ) I do not ncquiesce in the ol - 
jection that this deed is void by virtue of the statute 
13 Eliz. c. 5. To avoid a deed under that statute 
the intention to delay, hinder, or defraud credi- 
tor must liave lieen an actual as d'stinguisli 
ed from a constructive intent, just as undtr 
sub-section 2, of section 37 of the httoltxticy 
Statute 1871 the intention must exist in fact and can- 
not 1« presumed. {Midtael c OUfield, 13 V.L.K., 7n3; 
Dncey v. Danhy, uhi itup ; lioldero v. Thn Condon and 
Wist mi later Discount Co. ubi sup ; Alton v. llarrismt. 
L.R., 4 Ch., 622). The reason why no creditor executed 
the deed between the IRth of February and the 14th 
of March, has riot indeed Iteett explained, hut I cannot 
assume that the delay would not admit of oxplaniilion, 
or WOE a sign of dishonesty in the debtor. Neither the 
execution creditor nor the claimant preferred any 
evidence lieyond the claiinant's afKdavil, The deed 
itself indicates no design of impeding or defrauding 
creditors. The last objection, which was the least 
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pivssed, sci'ius to nie tile most foriiiitliible, Tlie tXepx] 
eoiitMitiH A veteasf! of dcbte on tliR pnrl of tliu creditors 
wlio were expected to execule it, wliicli would have 
bften a vftlua))le con si deration. It was not intended to 
be voluntary, and in my opinion could not operate at 
all, unless and unlil it wiis executed liy one at Icnst or 
more of the creditors, (KpeiJnryf. Slivrmamt,! V.L.R. 
(L ) 1 f 8). t'p 10 tliat 1 imc, I apprehend, it was merely 
an escrow. I must order tli»t tlic claim of tlic cliiim^int 
be bnrred, and timt he do piiy to t1:e eherJt) and execu- 
tion creditor respectively, their costs .if the aunimons, 
which I fix at £-2 in, and £1 Is. respectively. I 
understood Mr. Johnson to sny that the sheriff's fee,-' 
.and charges had not been increased by the clnim, and 
would not be iiicreaseil by my inability to deliver 
judgment immediately, as under t\\eji fa he had lieen 
and would continue in possession of dtlier goods not 
included ir the claim. 

Solicitor for execution cnditor. Smith, Kmmfrfom 
i.nd Johnson ; for clnimant. ISlake utid Riyynll. 

SITTINGS IN BANCO. 

(Bifori' Higinbotham, C.J., Williams and Hood, J.J.) 

The Quebn v. Uutler. 

March 28th. 

Duly— Probate and Adminintralion Act 181)0, ». 116. 

Thf. Kordii ''' proprrty devised or begueaiiied to tliA nid<m 
1^ a ffstator " In sfction Wi'io/tiie I'robate and Atl- 
mininlraiion Act \890 clenrly relnle to property in 
Vtrtoria, and t-trirtly vonstriied imuld jvsti/'y a 
ntdiiction of the pttr eentnye charffenble for duty (mly 
in cases where property in Victoria is specificnlly de- 
vined or beqtiealhnl to ihf widow, but where it can be 
proved to i/ie »nti»fnclinn of the tnasler that a general 
legacy is vercgnarUy payiihle either ti-hoUy or in part 
mit o/the proceeds ofprope.itij in Vicli-ria themaater 
VJonld be jjir-ti/ied in allowivg a projiorfionate. rediic- 

Where a legacy to a u-idow is niit sjMiciJic and it appearii 
ihnl thfre is property ontside Victoria from which it 
iiivjht be paid, the burden of provinff that the duty 
}Hiynble. on the Victorian naiieta is siifijeet to a rediie- 
tion in respect o/the amount of such legacy liei vpmi 
the exenitor claiming nuvh reduction. 
This was s\ case slated by the MastcT-in-Ei|uitv 
for the opinion of the Supreme Court, iind referred 
to the Full Court by His Honor Mr. Justice 
a'Becljett. William Martin died in Scotland on the 
!lth of June, ]89n, leaving a will execulod on the 5th 
of December, 1881. Hy his will the testalor amongst 
other be(|uests licqueathed to l'']orcii(c Maud Martin, 
his wife, a leRacy of £4»,000. He then devised snd 
b( queatiied the whole of his pi-operty to his trustees, 
of whom the defmidant in this suit was one, upon trust 
to get in the same and convert the wnie iuto money 
except such pirts as nlrtady consisted of money, and 
out of the moneys to arise therefi-oiu oi thereby, to- 
gether with the ready money of which ho should die 
poKsessed, to pay his funeva! and testanirnlary ex- 
penses, probate duty, debts ftnd pecuniary legacies. 



and after the payment of such e.\^enses, duty, debts 
and legacies, the trustees to stand ijo.-sessed of the 
balance upon the trusts following, <.tc. At the time 
of his death the testator had real and personnl estate 
in Seotlar.d of the value of about fl2,7J5 10s., and 
personal estate in England of the value of about 
.i'riS,3(2, and personal estate in Now Zealand ot the 
value of about .e;i,574, and personal estate in Ijueens- 
land of the value of about £775 and personal estate in 
Victoria of the v.ilue of aijout £39,095 1 8s. 3d. The 
debts of the testator at the time of his death amounted 
to £.'182 of which amount £47.'i were owing by the 
testatiT in Victoria. The testator left a widow sur- 
viving 1 ini (who was the wife referred to in the will) 
but no children. Questions tlen arose whether, for 
the purpose of assessing the duty payable under the 
Administtvtioti, inul I'robate Act 18913 the bequest of 
£20,000 given to the widow of the testator should be 
distributed over the whole of the estate of the testator 
wherever situate, and only a. proportionate part of 
the bequest charged with half duty under section IIC 
of the Act or whether the whole of the said be<|ueEt 
should be charged with half duty only or in what 
manner the duty should be charged. The Master- 
in-Equity accordingly reserved the following questions 
for the opinion of the Court : — 

(1.) Whether in assessing duty under the said Act 
the full amount of £20,OCO l>equeathed to the widow 
of the testator should be charged with otdy oncholf of 
the percentage mentioned in the Seventh Schedule 
Tart I. of the Act, and if not. 

(2.) In what manner ought the duty to be ciJcu- 
lated as regnrds the said legacy 1 

Mr. lliygins and Mr. Bryant for the plaintifl*. 

The question involved here is this, supposing a msn 
having property in several other countries liesides 
Victoria dies leaving a will under which he directs 
the whole oi his property to l>e put into one pool and 
out of that pool directs Ids trustees to pay n legacy to 
his widow, is that legacy exempt from one half duty. 
The Inst clause of section \\& ol t\\G Adinitiinlratiun 
and Frobate Act 1890 applies to this particular cose 
and it is the construction of this clause that the court 
had to deal with. The defendiuit contends that this 
legacy of £20,000 ought to lie charged with only half 
duty liecnuae it is a devise to the widow. Th.i view 
taken by the Mastcr-in-Equitv in assessing the duty 
was that tliis legacy should be distributed amongst the 
testator's prnperties in Englnnd and elsewhere, and 
then that a pro]iortionatA p^iit of such Ic^'acy should 
1.0 charged wi'.h hidf duty under section II 6 of the 
Act. There is a third view and ihut is that none of it 
is exempt froin duly on the higher scnle. In JSlack- 
icood V. The Qnn-n 8 App. Cas, 82 it was decided that 
the only assets that were liable to duty under the Act 
were Victorian assets .ind that the domicile of the 
testiitor had nothing to do with the question. Tlist 
case was followed in I'inier v. The Qiiren 12 
V.L.R. 50, and Regina v. Umith !) V.L.H. (L,) 4(t4. 
And there is also a recent case Coiimiitinioner 0/ 
Stamps V. Hope ItHl, 1 App. Cos. 476. 

If the Act only deals with Victorian property then 
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(in exemption from tliiit iwt only nftVuts Viutormn pro- 
perty. In order to exempt .£'20,000 of tlie Victoriuu 
assets or any part therpof from duty ori the liisjher 
scale the dpfendant must sliow tliat this leffucy or some 
part thereof hiis been or must be paid out of the Vic- 
torian assets and no such proof has Iieeii given. 

Dr. MnilJen and Mr. /rw»ie.~Tho object of tlie 
Lefniiilatui-e in passing this enactment s. 1 1 G wa^ to 
protect the widow in all instances. Tlio cases r(iferi-ed 
to liy Mr. Higjiina no doubt lay it down that the Act 
only appliiB to A'icrorijui property wliich is obviously 
correct as n liical Irgislature has no power to legislate 
alwut projieily not witliiii its jurisdiction, but a. lo':nl 
legislature has powiT to legislate concerning the rights 
of a widow u'hercver she is and what Parliament has 
done liereis to say that in every case th<> widow shall 
be exempt from one-half the duty generally chirgeftblc, 
[IfooD, J.— It is not an exemption it is a mode of 
calculating the duty in certain cases.] Action IIC 
provides that duty shall lie calculated in a particular 
way niid thi> person lo calculate the duty is the Master, 
and duty is payable after notice specifying the amount 
signed liy the Master. In the ciicunist^nces of the 
present ease he cannot calculate the duly accurately 
i)e«ao3e thi? Ifgiify may or may not be payable out of 
the Victorian assets ; therefore he is in the position of 
u plaintiff in an action who can only claim for so much 
as he can prove and accordinjjly in the uiiwrtainty of 
the present cnso thn Master can only recover for one- 
half the amount ef duty on the amount of this legacy. 

Mr. lli-yant, — The onus ef proving that the Victorian 
assets to the amount of this legacy are chargeable with 
one-h:ilf duty only lies u[K>n the executors and they 
have failed to establish that proof therelore tliP Crown 
is entitled to charge duty on the whole of the Victoi- 
iaii assets on the higher scale. 

C'ir. ad. vtik. 
April 29th. 

Hkjinbotham C. J, — The questions stated in tiiis 
case nrise upon tlie following words of the 1 16th sec- 
tion of the Ailminwlralion atul I'riJialr Act ISftO ; — 

" When other persons (that is to say bcaidcs tlic wiil<<w)nrc 
eatitleil unilor Biiuh will, tlic ituty shatl he calculatc<l so as to 
charge only one-half ci the porci'ntu^c mentioned in tho 
aeventli culierhile upon the prupcrty ileviBcd or lieqiicatlird to 
Ihc widdw iif a ri-stator." 

Tt was ci.iiteuded for the defei^dunt— one of the execu- 
tors namul in the will to whom probate was gi'anted 
in Victoria — that, as tho testator at the time oF iiis 
death had real and personal estate in the country of 
domicile, and in other countries ns well as in Victoria, 
tho be(juest of £20,000 to the widow should, in the 
nlwence of specilic words continiiig her right to exemp- 
tion or deduction to property in Victoria, Ite distrilmtod 
over the whole if the estati' of the testatnr wherever 
situated. We do not concur in this view. It was 
decided in ISIneku-oodr. The Qii>-Knjj.\\., 8 App. Cns., 
«!', that the Victorian assets only of a testator are 
liable to duty under tho Act. The executor is not 
iv(]uired and cannot l>e conipelled tn tile a statement 
sprcifting tiie pnrtienlars of (he pei'sonal and real 
estate of the testator in other countrieK, and duty has 
to be paid on the value calculated upon the finnl bahince 



of ilie real and pei'sonul estate in Victoria nt the time 
of the b-stator's death as detennined l>y the master. 
When an executor applies for probate in Victoria llit- 
duty mentiiined in the seventh scliedule is priind /fn-'f 
ehai^eable on the value so determined of the estate 
in \'ictoria. The words in the lltitli section, "pro- 
perty devised or liequeatlied to the widow of a 
testator,'' clearly I'elnto (o property in Victoria, and 
sti'ictly construed they would justify a reduction of the 
percentage only in eases where property in Victoria 
was Bpecitieally devised or tiequenthed to the widow. 
But where it can be proved to the satisfaction of the 
master that a general legacy was noce^ssarily puyable, 
wJiolly or in pai't, out of the proceeds of property in 
Victoria tho master would be justified in allowing a 
proportionate reduction. In the present case, as the 
legacy is not specilic, and as it appenrs that tliere is 
property outside Victoria from which it might be paid, 
the burden of proof undoubtedly lies on the executor 
claiming tho reduction, and no proof ha« been aflbi-ded 
by the executor that tho whole or any part of the 
legacy must be paid out of the property of tho testator 
in Victoria, Our answer to the first question suii- 
mitted for tho opinion of the Court is " No," Out 
answer to the second question is that the duty ns re- 
gards the legacy ought to be calculat<>d on the higher 

Solicitors for the Crown, Gntnnem. 

Solicitors for the executor, Farmer and Sobertii. 



(Before Higinbotbara C.J., Willia 



md Hood J.J.) 



Henderson v. Horse. 

Ajiril 13th. 
Prontinitory notice — Dne ?uitice of dishouirr — InittTv- 

ntent Act 181)0, h. 50, mdiseca. 12 & 13. 
An endorsee and /wider nf a promi»tory vole eiied the 
endoreer of the note, and the dfjence gel up wag uo 
tirj/iciefit notice of dishonor. Il v:as proved that 
the jAaintiff'g ayenl in whoge lumJt the note ««« for 
coUeclioji did not gire the plaitUi^ due notice of the 
diithortor in accorJatice viilh section ftd, enb-aee. 13 
of the hislriimf.ntg Act 1890. ll MxM alio proved 
that t/t'mffh the plaintiff' dill not receivi" due notice of 
the iishonor from hig agent yet he received noliee in 
time to enahU him to give dne notice of the dighono r 
to tlie defendant within th; jtrovisiong of the ahore 
mb-section. 
Held thai the defendant had due notice of tlie dinhonw 
of the protiiiHgorj/ noti. 

This was an nppeul from tho judgment of Hodges 
J., nonsuiting the plaintitT. The action was brought 
by Thomas llenderaon the endorsee and holder of a 
premissory note for £140 against Harriet Home the 
endorser of the note. Tlie defence was no due notice 
iif dishonor. The plaintiff was nonsuited. Tlie 
remaining facts appear in the judgment. 

J/r. /rri»e [or the plaintiff appellant. The ques- 
tion for the Court is whether notice was given within 
a re.isonablo time. The bill which was in the haiidii 
of the City of M elboume Bank for collection, was pre- 
sented at the Bank of Victoria, Harrow, on the 2Jth 
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Llecem)>er and dUhonored, but notice ot liucli dis- 
lionor WU8 not sent to the plaintiff by his agt-i.t until 
the 29tb. Piitintitf reiinivi-d tliu notice on that tlay, 
niid oil tho Slime dny forwarded notice to the defen- 
dant. The 2oth and 26tli of Det.-eiiiber the days fuJIow- 
iiii,' the dishonor of the note wfre bank liolidays by 
virtue of tho Jianfu and Cvrreticj/ Ael, but the notice 
to the plaintiff by fiis agent should have b<^en sent .on 
Siiturdrty to be within the time provided by tho Iiislrji- 
iii'intgActs. 50, sah-sea. 13. Buteven suppntjjiigthatthe 
phuntiff hod received notice from his agent on the 
Saturday of the dishonor, he would under the above 
mentioned sulFsection of the Iruti iimenCs Act have had 
lill Monday to send off notice to the di-fendaut, and as 
a mnttei- of fact lie did send ofl notice by letter to the 
defendant on the Monday and therefore T submit tliat 
ax the defendant as between himself and the plaintifl* 
was given due notice of the dishonor he cannot, coin- 
jilaii! of a breaeh of duty by the plaint ff's tigent which 
is a matter merely lietween the plaintiit and his agent. 

Mr. Marlhigh for the defendant respondfnt. There 
is nothing in the learned .judge's notes of the evidence 
to show that the plainti^ nnd defendant resided in 
different places, and where the p.irties reside in tl^c 
same plaee, section 50 of the Iiiatriimente Act contem- 
plates notice being given on the day on which the bill 
is dishonored. On the question of costs if the cuurt 
should be against the respimdent, I submit that the 
costs of this appeal should not be allowed as the pi'o- 
visiond of the Hanks nuJ Citrreiicy Act 1800 were not 
called to the attention of the learned judge at (he 
trhil. 

Mr. IroiiK, There isnmpie evitlence that the parties 
did not I'eside in the same place. With reference to 
there liaving been no mi'tition made of the JSanks and 
C'lrrency Act at the trial, it wag raised on tlie plead- 
ings Slid that being so was in issue Iwfore the Court, 
Cut. ad. vnlt, 
April 29th. 

Hi'nNiiOTii.\H, C.J., — Appeal from judgment of 
nonsuit by HoiKiBS, J. — The action was Irougiit by 
the plainLilT, the holder of a promissory note, against 
the defendnnt, an endorser, who pleaded that she had 
not due notice of dishonor. The note, which was 
payable at the Hank of \'^ictoria, Harrow was in the 
hands of the City of Melbourne Bank for collection. 
It was presented for payment and dishonored on 
Wednesday, l>ecemher 24. Assuming, ns it appears 
to have besn nssumed at the hearing, that the plain- 
tiff and his agent — the City of MeUiourne Bank— re- 
sided in the same place, Melbourne, notice of dis- 
honor would be given within a rua^^onable time by 
the bank if the bank gave notice to the plaintiff, or 
sent off notice in time to reach the phiiutiB', on the 
day after the dishonor ; and the plaintifl' upon the 
receipt of the notice would have the same time for 
giving notice to the defendant if he and tho defendant 
resided i-i the same place, or in case they resided in 
difierent places, if the plaintifl' sent off notice duly 
oddre^^ed and posted to the defendant on the day 
»fter the pLaiotifT received the notice. Inntru incuts 
Act r«90 sec 50 (12 and 13). Ohriatmaa Day, Thurs- 



day, 25 December, and the following day, Friday, 
26th DecomlHT, are appointed bank holidays by the 
Jiaiilcs and Currsric^ Act WdO, sec. 17. Due notice 
therefi>re as between ngent and principal would be sent 
by th(f bank to the plaintiff, if the bank seiit off notice 
in time t>< reach the plaintiff' on Saturday, 27th Do- 
coniber ; and due notice as between the plaintiff and 
defendant would be given to the defendant if the 
plaintiff sent off notice to defendnnt, residing in a 
diffei-ent place, on the following Monday, aUth De- 
cember. The plaintiff in fact received notice from the 
bank through his solicitor on that day, Monday and 
there was evidence that on the same day the plaintilFa 
solicitor? sent offnutice duly addressed and posted to 
tho defendant at Ulenvale, Harrow, and consequently 
thiit the defendant bad due notice of the dishonor of 
the promissory note. The judge, therefore, was in error 
in non-suiting the plaintiff*. The appeal will bcaJlowed, 
liut without costs, ns the judge's attention was not 
called to the provisiouB of the hanks and Currettc^ 
Aot IfjOO. 1'lie cose will be heard, and the costs of 
the Br^t hearing will abide the event of the rehear- 

Solicitor fur tlie pUintiff appellant, Gardiner. 
Solicitor for the defendant respondent, MaeDermolt. 

(Before Higinl)Othani, C.J., Williams & Holroyd JJ.) 

Kisri V. Thb Victorian Kailwats Commission 8rb. 
Feb. 25th 4 2Bth. 

Neyligenca — Ctytilrihutory neglvjence. 

A passf.nffer travelling by rail put his Iteail mil o/Uie 
wimloui. An approaching train co-ntiMj from the 
opposite direction htid one of its carriage doors wide 
open. This door struck tlie pasaenger and tilled him. 
In an action by Uie administrator of tlie deceasmi 
against the Hailtcags Commissioners far neyliqently 
causing the de^th of tlie deceased, tlie defence to tcliich 
H«s a denial of n^glig'tnce and an allegation of con- 
tributory negligence, llie jury fouTul a vei-dietfor tlie 
plainli^ for £200 damages, and jiulgimni for lliat 
amount was entKrcl up for llie plaintiff. 

Held on appeal and motion for tteu) trial (per Higin- 
botham, C.J., and Ilolroyd, J.) tliat tlie fact of the 
door of the jtassing train. being open loaa eindence of 
tiegligenee i n tlie part of defeatdanls, and tliat tlie act 
of the deceaseil in putting hisltead out oftlte wvndow 
though a voluntary act was not an iinlatoftd act, nor 
was it obviously a dangerous act, and that t/ierefore 
it could Jtot be affiriited that tlie evidence went neces- 
sarily to shotv tliat tlie negligence of the deceased loas 
(Ae cause of hie diath, or that the deceased had been 
guilty qf any ne/jligence at all, and tluU t/iere/'ore the 
question of contributory negligence could not have 
been properly wil/ulrawn from t/te consideration of 
the jriry aiid a verdict directed for tlie defendants, 
and tlie appeal was dismissed and the viotion fur new 
trial rfi/used. 

(Per WiUinii%s,J.,dis»entienle). Assuming tJtat there 
was evidence of negligence on tlie part of the defend- 
ants in respect to tlie open door of the passing train, 
yet if a passenger cltoosea to do an act outside tlie car- 
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riage, tvhich may be dangeTous, lie doea that act at 
hit own riik unless lie has bien induced or inviteil to 
or ia excused from doing that iict by rfoson of some 
indticement, conduct or default of the defendants. 
Tills was an appeal from tlit^ judgment of a'Beckktt, 
J., and also a motion for a new trial. Tlieactinn was 
brought by the plaiutiff, the father and adrtiiiiisti'ator 
of Charles Franklin Kin|;, deceased, against the de- 
fendants for negligently causing the death of the 
deceased while travellinj^ on their railway. The de- 
fendants denied negligence on their part and alleged 
contributory negligence on the part of the deceased. 
On the night of July the 1st, 1800, the deceased was 
travelling on the defendants' line of railway from Mel- 
bourne to Essendon. After leaving North Mellwuvne 
the deceased put his head out of the window of the 
carriage in which he was travi'lling, and was struck 
and killed by the open door of a carriage of a train 
pivssing ill the opposite direction from Essendon to 
Melbourne. The distance between the twi) lines on 
which the trains were running was six fi'ct, and the dis- 
tance between theedgooftheopen door of theoiiecarnage 
and the side of the other was ncxirding to the plain- 
tiff's evidence 7 J inches, or according to the defend- 
ant's evidence 11^ inches. The reiison which induced 
the deceased to put his head out of the window was 
unknown, and the extent to which ho leaned out varied 
according to different witnesses. Theaction was tried 
before a'Deckett, .1., and a jury of six. At the con- 
clusioa of ihe plaintiff's caae the defendants nuived 
that the jury should lie diroctiwl to return a verdict Tor 
them, on the grounds that there was no evidence of 
negligence on their p:irt, iind that the accident w^te 
wholly brought about l>y the deceaseil's own negligence 
in putting his liead out of th<' window. His Honor, 
however, sent the case to th.^ jury, who in answer 
to specilic questions found, lirst, that the d 'ocased 
was not acting negligently in putting liis hoiid out of 
the carriage window in the way lie did ; and, secondly, 
that the door which struck thi^ deceased was left open 
by the negligence of tlie defendants' servants, and 
they returned a verdict for the plaintiff for ^'200, 
apportioning one half to the father, and the other half 
to the mother of the deceased, and jud^'ment was 
entered up accoi'dingly. From this judgnient, the 
defendants appealed on the grounds — first — that the 
mere fact of the door of the piVssing train being open 
was not evidence of negligence on the part of the de- 
fendants, and that no other evidence of negligence 
was given — and secondly — assuming that the carriage 
door was open through the negligence of the defen- 
dants, the accident was brought about, not by reason 
of such d'lor being open, but by reason of the volutitary 
act of the di ceased hitnsi'lf, in putting his head out of 
the window. The defendants also moved for a new 
trial on the grounds — tirst — the siine ground as tlie 
second ground of appeal — second!y^that the learned 
judge misdirected the jury in telling them that it was 
a []ue.stion for them to consider whether the act of the 
deceased was one of or<1inary precaution and prudeuije, 
or ene done at his own peril involving in itself a risk^ 
thirdly — that the learned judge should have directed 



the jury that thi- deceased in puttiiig his head out of 
the carriage did so at his own risk —and fourthly — 
that tlie hndings of the jury were against evidence, 
and the weight of evidence, 

Mr. Bryant and Mr. Hayes, for the defendant ap- 
pellants. 

Dr. Madden and Mr. Box, for the plaintiS' re- 
spondent. 

Cur. ad. vu.lt. 
June 2nd. 

WiM.iAMS, J.,i/isaeH(wn(e. The facts uf this case 
nre very simple so far as they are material to the point 
opoii which I base my judgment The deceased was a 
pasM?iiger in the defendants' train from Melliourne to 
Easendon ; ho was travelling by night After the 
train hnd left Nortli Melliourne he rose from his seat, 
and for sume purpose unexplained put his head out of 
the window, according In the plnintiflTa version a dis- 
tance of 7i inches, according to the defendiuits' version 
lU inches. While llii- deceased was in tlis position, 
and the train was •ipi'i'.'ling towards the next station, 
another train of llie defendants passed on another 
lino of rails. Between the tno set^t of rails tiiere was 
a way of six feet clear. A door of one of tlie carriages 
of the passing train on the side next to the train in 
whicli the deceased was a pr>ssur.ger tvtis open, and 
this open door struck the deceased on the head and 
killed him. it was udmitted both nt the trial and 
during the argument before us that this open di>or 
in no way interfered with the passage of the train in 
which the deceased was a passenger, and that the de- 
ceased could havesutfered no injury from this open door 
had his head not been projected oat of the window. 
It was evidenily suggested at the trial that the de- 
cased had put his head oul of the window to \omit, 
but if this lie material, not only is it unsupported by 
evidence, but what evidence there is negatives the 
hypothesis, 1 refer to the evidence of Horner for the 
plaintilT and of ISoswcll for the defendants, tlie only 
two passengers in the carriage who were called to give 
evidence, and there is no evidence that any trace of 
vomiting was found upon the footboard or upon any 
part of the carriage. Wo have, therefore, the simple 
facts — (1) that the deceased rose from his seat when 
the train wiis in motion, and voluntai-ily, and for no 
assigned purpose, projected Ins head out of the win- 
dow to a substantial extent ; (2) that while he was in 
this position the open door of a passing train struck 
his head and killed him : and (3) that that door, when 
opened to its widest extent, in no way interfered 
with the clear passage of the train in which tlie de- 
ceased was a passenger. Upon these facts, as to which 
there is substantially no dispute, the question arises, and 
arises, I lieliei'e, for the first time in I^ngliah courts, 
wliether the plaintiff can, as tlie representative of th« 
deceased, niaint*iin an action against the carriers. For 
the purpose of considering this question 1 assume that 
there was evideiice of negligence on the part of the de- 
fendonts in respect to the open door of the passing 
train. Assuming this, the proposition tliat I have to 
ijonsider appears to me to bo this — Was the injury to 
the deceased caused by the neglect of any duty which 
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tlic (Ieiei)dniit8 owed to the d«ccftsi'd1 Wlmt was the 
duty owed to the decensetl by the dufetiJauts ? To con- 
vey biin ill a cnrriago of the train by wliich he wus a 
pnssfnger from Melbourne to Essendon witli nil rea 
Konablo desimtch, caro, mid cnutioii ; to pro*ide him 
with a feat ill arensonahly snfe and secure carriage, to 
mnna^e thi: train in a rrasonably safe and proper ii 
ner, and to use all reasonable nii'ans to keep a fait 
for the pHSEnge of that Irain ; and if by any neglect of 
<hat duty the deceased had met his death, his repie- 
sentative would undoubtedly be entitled to hold the de- 
fendants roBpoiiaible for the consequences. Dut I am 
unable to discover any duty on the part of the defend- 
ants to take precautions for the safety ot a passenger, 
who voluntarily projects part of himselF outside the 
carriage in which the defenJants havo contracted to 
carry him, against dangers which m«_v befall liiiu by 
reason of such projection, dangers perfectly innocuous 
to the train and to the passengers in that train as long 
as they keep themselves within the train. I use thi 
woitI " voluntarily " ndvisedly, for, if the passenger ii 
by any act, conduct, or default of the defendants in 
duced or invited to thus project or excused fi-oni thus 
projecting himself, then a duty arises on the part of 
the defendants to take reasonable precautions to pro- 
tect him against danger ; as, for instance, if a passen- 
ger lifts occasion to roiiimunieate with the guard by 
means of communication placed outside the window — 
if while he is reasonably engaged in this act he were 
to be struck by the open door, negligently so left, of a 
carriage of another of the defendants' trains which 
happened to be passing at the time, the defendants in 
such a case would be responsible ; so, if a collision be- 
tween two trains of the defendant* were imminent 
through faulty management on the part of the defend- 
ants, and a pase^enger, in order to escape from the con- 
sequences of the impending cra^h, were to leap out 
through the window, and in so doing injure himself, he 
would be entitled to recover, because by tlie default of 
the carrier lie would be held to be excused. T do not 
dispute the right of a passenger to rise from his seat 
nnd lean out of the window if he likes to do so ; nil J 
say is, that if he chooses to do an act outside the carri- 
age which may be dangerous, he does that act at his 
own risk, unless he has been induced or invited to or is 
excused from doing that act by reason of some induce- 
ment, invitation conduct, or default of the defendant e. 
Subject to this qunlitication there is no duty arising 
out of the paB.ipnger's contract cost on the defendants 
to take precautions for his safety while he is in that 
position. If this be so, the plaintiff lias failed to 
establish in this case that the deeeused met his death 
by reason of the neglect of any duty which the 
defendants owed to the deceased, and tli« undisputed 
facts do establish that the deceased voluntarily and for 
no explained purpose exposL'd himself to a danger for 
the calamitous consequences of which he cannot legally 
hold the defendants responsibhi. The most foreil>lc 
portion of the argunient addressed tu us for the 
plaintilT is to my mind this, that it was part of tlie 
defendants' contract with the deceased that he was to 
be at liberty to make any reasonable use that he I 



pleased of the carriage in which his ticket qualified 
him lo travel, that the defendants are obliged to take 
reasonable measures for liia safety while making such 
reasonable use, and that whether his use of it in pro- 
jecting part of his body out of the window was reason- 
able or not in a question for a Jury. I might perhaps 
subscribe to the proposition thot a paasenger is at 
lilierty to reasonably u^ the carriage i» which the 
defendants have agreed to cari^' him without relieving 
them from responsibility — such an user may lio an 
implied term of the contract — but in my opinion that 
docliine cannot be extended to an act done outside 
the carriage, or to nn act done partly inside and partly 
outside. Testing the proposition put forward for the 
plaintiff by an extreme case, if a pnssenger were to 
project himself out of the window to such an extent 
as to leave only his feet inside, it would be a question 
for a jury whether that was a reasonable use of the 
carriage or not, and if a jury could be found to say 
that it waj, the defendants might be held legally 
liable. Less forcible was the contention that the 
defendunts are to blame for the atici dent, because they 
had not placed bars across apertures made tor the oil- 
mission of light and air, so as to prevent passengers 
putting their heads or bodies out of the windows. 1 
know of no obligation upon them to do an act which 
might, in moments of great peril, obstruct under cer- 
tain circumstances the only available means of escape. 
Nor can I attach weight to the suggestion that the 
defendants are liable because they had not placed 
notices in the carriages warning pas.'iengers that it was 
dangerous lo jiroject their bodies or heads out of the 
windows. There might (« special cii'cum stances which 
night cast upon a railway company the burden of 
^ving such a notice, but no such circumstances aro 
jroved to have existed in the present case, and I do 
not know that the law iias yet thrown upon railway 
companies the duty of dry-nursing the travelling 
public. If the defendants can be held liable for this 
accident, so could tbcy be held liable if a passenger in 
a train proceeding through a tunne! which was being 
repaired were to lean out ot the window to ascertain if 
he could see the other end of the tunnel, and whilst 
thus gratifying his curiosity were to be struck by 
.flblding, which in no way imperilled the fair passage 
of the tr.iiii, I think that this appeal should be allowed 
with costs, and that judgment should be entered for 
the defendants. I desire, however, to add that the 
point raised in this case appears never to have been 
decided in any English court ; it has been frequently 

luliject of decision in American courts, and the 
weight of those decisions appears to be in favour ot the 

lusion at which I have arrived, though the reason- 
ing upon which those decisions are based is apparently 
not upon the lino which I have proceeded. I have not 
erlookedthecoaeof 6'ee v. Metr opolitan Railioay Com- 
pany, but the decision in that case was upon a state of 
facts altogether dilTerent from the facts in the case I atu 
now considering. A reference to the facts, as stated 
by Martin, It., at p. 172 of the report, establishes the 
accuracy of this observation, Martin, B., there ob- 
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" In this particular (-(ute, what occurred wrb this. The man . 
was sitting in tlie uarriajjU ; lie iiieiuit to louk out of the win- 
dow to see if certain lights were visible, but before he rlid wiy- 
thin|{ of Ihia sort, by merely putting his Imnd uti the bnr, the 
door Sew open, and the man met with the atcltlent. It inishc 
have occurred if lie had intcniled merely to shift bis seat it he 
hnd accidentally put his hand upon the bar," 
The only comiiieiit thnt I tliink it is nccisstiry lomnkc 
upon that case is thia — thnt in that crir^o tho defen- 
dants were clearly guilty of a breach of duty to their 
passenger, namely, of the duty to have and maintniii 
the carriage in which he ti-avcjled in a reason ably safe 
and secure condition, anil that it was by i-enson of 
their negligent non-oliservance of that duty thnt the 
plaintiff sustained injury. I regret that I differ fnini 
the views of my two learned brethren in the Court of 
Appeal, and from those also of the learned primary 
judge ; tlie fact that their views arc opposi^d to mine 
much diminishes the confidence that I otherwise would 
feel in the Boundness of my judgment, 

HiGTNBOTnAM C.J. — This action was brought by the 
plaintiff, the Father nnd administrator nf the eslnte of 
Charles Franklin King, deceased, tor the heiictit of 
himself, as the father, and of the mother of tlie 
deceased, against the Victorian liailirays Commis- 
sioners for negligent management of a train of the 
defendants travelling from Essendon to Melbourne, 
and for not securely locking and fastening the doors 
of the first-class carriages of that train, whereby the 
deceased, who was then a passenger in n train of the 
defendants from Melbourne to Esaendon, wns struck 
by the open door of one of tlie carriages of the first- 
mentioned train, nnd killed. The defendants denied 
the alleged negligence on their part, and alleged con- 
tributory negligence on the part of the deceased. The 
jury returned two special findings ; first, that the 
deceased was not acting negligently in putting his 
head out of the carriage window in the way he did, 
and second, that the door which struck the deceased 
was left open by the negligence of the defendants' 
servants, and they found a verdict for the plaintiff for 
j62O0. apportioning one half to the father and the 
other half to the mother of the deceased. The judge 
ordered judgment to be entered in accordance with the 
verdict. We have now to deal with an appeal by the 
defendants from that judgment and also with a motion 
liy the defendants for a new trial. The deceAsed was a 
Custom-house clerk to a firm in Melbourne. He was 
often detained at business after office hours. On the 
night in question, July 1, 1890, he was returning from 
business to his father's house at Essendon by the 
11.20 p.m. train. After leaving the North Melbourne 
station he put his bead out of the centre window of the 
carnage, described as a first-claaa double bogie carriage, 
■when he was struck and instantly killed by the open door 
a similar carriage of a train passing in the opposite 
direction from Essendon to Melbourne. The distance 
between the edge of the open door of one of these 
carriages and the surface of the closed door of the 
other carriage was Ih inches according to tlie plain- 
tiff's evidence, or 11^ inches according to the defeii 
dants' witnesses. There wasnclenrspnceof 6ft. between 
thetwosetaof rails on which the two trains were run- 



ning. The renson which induced the deceased to put. 
his head nut of the window is unknown, and can only 
be the subject of more or less probable inference from 
the facts. 'I hedeceitsed hadh.id influenza in thepievions 
A]iril, and before and after that date ho sulTered froiu 
dyspepsia nnd difficulty in retaining food on his 
stomach, an affection likely to be aggravated by in- 
fluenz.4. A fellow-passenger in the same cairit^e ob- 
served that he looked weary, and sat with h's heocl in 
his hand. I'hi^ witiie<^s's memory varied as to the 
extent to which the deceased lenned out of the window 
Another fl'llow-ps^^!:enger who snt opposite to the dc- 
tised stated thnt he got as much of his body out as he 
uld, and thnt he, the witness thinking the deceased 
ight overbalance himself, caught at his coat to pre- 
vent him. It was suggested on thia evidence that the 
w.w compelled to put his head out of the 
window to vomit. The first ground on which the 
defendants claim that the judgment should l>e reversed 
that the mere Fact of the door of the Essendon 
rriage being open is no evidence of negligence on the 
part of the defendants, and that no other .evidence of 
■gligence was given. I think that the fact 
that the door was open 'at the time and place of 
the accident was reasonably nufficieiit evidence to 
launcli the plaintiff's ejise against the defendants, and 
that this question could not have l<eeQ withdrawn fi-oni 
the jury, t'arriers of pnssengers for l;ire are IhiuikI 
to sec that everything under tlicir own control is in 
full and complete and proper order. This door was 
under the control of the defendutits' servants, and it is 
not consistent with the reasonable care which the de- 
fendants were bound to take, or with the ordinary and 
usual course of things in the management of trains. 
that the doi>rs of carric^^ should lie open while the 
train is in motion. 

'■There must bi^ reasonable I videiicB of negli|jence," t'hief 
Justice Erie olaerved in .S'''"'f r. L"iiiliin Dorli Com/iaii/ (3 
Uur. and Col., 601); "but where the thing is shown to be 
under the management of the ilefciulant or h's servauti, nn<l 
the accident is such as id (he onbiiary course of things does 
not happen if those who have the muiiascniviit use proper care, 
it afforiu reasonable evideuce, in the ulisenca of explanation 
by the defendants, that llio acirident arose finnti n'BUt of 

It was contended for the defendants as a second 
ground of appeal that, assuming that the carriage door 
was open through the negligence of the defendants, 
the accident was not duo to iliat eau°o, but to the 
voluntary act of the deceased himself in putting his 
head out of the window, nnd that the judge npin this 
ground slioutd have directed the jury to find for the 
defendants. In support of this view some American 
decisions were cited, in which it was held that where- 
ever it was admitted or proved that the injury c"ni- 
jplained of was inflicted upon a pai^senger's arm or any 
other part of his body protruded, by the passenger's 
voluntary act, beyond the limits of the carriage such 
protrusion constituted negligence in /u; nnd it would 
be the duty of the Court to declare the act negligence 
in law. No EngliMh aufhority was cited in support of 
this view. Stated ns it is ns a proposition of Inw, I must 
e\prr:ssmy entire dissent from it. Cases are easily con- 
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cfliviiljl<- in wlik'li a pasiiei gw would lie ciniipellpd l>y aii 
iuiiiiiiiciit dungcir iirisiiifr within llui oarrj^e itsflf from 
soiin- ncgligetK-f on llie pnrt of tlie carrier, to put his 
head out of the window tii cftU for help, or in the 
(itteiiipl- to estriipe. In such n cnsc tho otrriiT, nnd nor, 
the p:isseii^rer, would uiidoulitediv lie liable for the 
consp()U(>iiC<ts of the pns-engor's lu-t. 

'' I i[iiite agree," sa:il Mniitu^iic Smith, J., in Adam^ r. 
Latf.i.hir>- and Y.irliiihm- HaHf-ig fomp.Hy. I .R. 4C.r.,iit 
Iiage 74^, " thut, if the iiegliwiice of a, railway coinpaiiy puis 
a pasaeiigcr in a eitnatioii of ultoniBtivc ilaiigor. tlint ig to wy. 
if hu uiti lie ill danger liy ntniainiiig Btill, inil in danger if lie 
atti'mpts fi eat-upc, tlien, if he attempts to laeape, any injury 
tliiit he ma^ auBlain in so iloicg U a contequciicc of the uoiu- 
paiiy'a iiei!ligcn<-H." 

If ill niiy uoiiceivalile case such an net of the pas- 
sensiT * ould not lie i;oiiclusi vo evidence of contrilmtory 
ii<'t;H<;ence, it enniiot be true is a pinposition of liw 
that the )u:t omstitutcs iie<;ligeiiri- iti sp, nnd is »n 
imswei' to the plaintiff's action. It was further argued 
for the dcfetidnnln that, assuming such act of the dc- 
cejiM'd r.ot to bo negligence hi w, it was in this case a 
voluntary and also nn imprri]>er net of the deceaaed, 
not necessitftteil by imy negligence or default of the 
defeiidai'ta, nnd that conBecjuently the accident was 
not the result of the defendants' negligence, but of the 
negligence of the deceaseil. This snme argument was 
urged without effect in ihe case of O'/ie v. Mflrvpulilan 
Hailjvay Conirany, L.R. 8 Q.B. 161. There a paa- 
KCnger on a London unJer-ground railway gut »p from 
his seat and piit his hand on a bar, which was placet) 
across the window of tiie carnage, with the intention 
of putting his head out RulTiciently lo see the lights of 
the next stiit'on. The pressure causi^ i the door of the 
carriage to By open, nnd the p'aimiflfcU out and wna 
injured. The bar indicated that it might be dangerous 
to put one's head lut of ilie window. It was con- 
tended thnt tlie duty of (be cdnipimy was to carry a 
passenger safely so long as he sits i|uietly in the car- 
riage, and if an accident hiippened from any act of his, 
inconsistent with tlieonlinary behaviour of passengers, 
the passenger had only himself to thank, and the com- 
pany were not liable. But it tvns held in the Kx- 
checjucr Chamber, aflfirming the decision of the Queen's 
Bench, that tliei-o was evidi'nco for the Jury that the 
plaintiH's injury was the result of the defendants' 
negligence in not securelv fastening the door, and that 
the verdict for the plaintiff ought to stand. CocK- 
nURN, J., distinguishing Adamn v. Lancnuhire mtd 
York^iire Railuay Company, L.K., -1 C.P. 739, said 
utpnge 16-'): — 

" I ij.iite ngrne lliat the pHssenger uiuat not <lu anytliiug 
inconsistent with what poasengeri onliiinrily ilu on a journey. 
. . . Here, hsauniitig thnt the cmninuy bud clone tliuir 
duty, the passenger ilid nothing more tlian that which came 
within [he scope of hia enjoyment while trnvellhig, withont 
committing any imprudence ; in passing thiciiigli a lie:iutif>ii 
eountry lie ocrtuinly u at liborty to stand up and look at the 
view, not in a negligent, but in the ordinary manner of people 
travelling for pleasure. Her« the defendant was simply look- 
ing at the signal lights, and there was nothing in his kiindiict 
wliiuli can be imput d to liini ai negligence or imprmU-nce. '" 
ISlukburn, J , in the same cose, observes at page 
Ififi:— 
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I'aii imly say it wos a <|UC*lion for the jury, oiid they 
were right m the vonlirt that they have found. Ijmk- 
ing out of the window. tiioU'.-h not a neL-cssury act on the 
porCef the passenger, was nut an iinpi'oper act. In Ad'tHut i: 
Laii-a<liiif a«il Yurh'hirt R.iiticay (>. L.R 4 I'.I'., 7:19, 
tlie pas-^ciiger volnntnrlly incurred n known and oaeertuiiied 
tluugur. That >wie is decided on a diRcrent prlnciplf, for liere 
there Was no known or ascertained danger. Tho essence of 
tliis case is tiiat tlio plaintilT. trusting tliit the company had 

I done iheir duty, slund up looked out uf the wiiiitow. and. by 
rciisan of the door liciiig nnfosteneil. fell out and was injnrerl. 

' The argument for the defendMits i>n the point now 
under consideration attempts to apply tlie maxim 

1 rolenii nt.n fit injuria to the facts of this case. In tny 
opinion, the maxim is inapplicable to thini. This 
ninxiin is not, as Itowen, L.J., ol>servrd in 2'lioma» v. 
Qiuirtfrnuihii; 1«, Q.H.D., CR!) 

",S''iV«/i«(iif.«7i«/Kn*',"but " V.<Uvi! iion HI infMn'n." and 
only opplies to '.ases " where the dangevi 



ippiectateil, and uhere the 
ciating lnjth tii ' ■"'- — ' 
thei 



iok II 



nd tlie risk 



, voliinlai 



But in the case now l>efor.' us, as well as in the case 
of (.if-K V Metropolitan Eaihray Cimiimtiy, Ij.It., 8 
Q.B., 161, there was no danger visible, and the injured 
(lerson did not and could not know or appreciate either 
nsk or danger as connected with his voluntary act 
The maxim was held to apply to the facts in Adams v. 
LimrnihirK nnil YorMiirf Railway Company, L.H., 4 
C.P, 7311, where the injured prrpon undoubtedly knew 
that the carriage iloorwaa open, and it wrs ruli-d that 
he must be taken to have voluntmily incuri-ed the 
known and appreci.tted danger and risk of rising from 
his seat and attempting to shut the door, A ditierent 
rule from that contained in this maxim applies to 
cases like the present, where the contributory negli- 
gence of the injiuf-d person is relied cn as an answer 
to a proven charge of negligence against n defendant. 
The subject of negligence nnd of CiintriliUtory negli- 
gence, Olid of the burden of proof on tlie plaintiff and 
on the defendant i-eiipeetively, in an action for negli- 
gence "as dealt with in a considered judgment of this 
Court ill the case of WKinnon v. .\lorri», 11 V.L.R., 
179-81. I adhei-e to, and adopt as part of my judg- 
ment in the present case the opinions there expi-es-seil 
by the Court. Negligence on the jiivrt of n defendant, 
nnd contributory negligence on the part of nn injureil 
person, are questions of fiict and not of law, and a 
plaintiff's claim in tin action for negligence cannot I* 
withdrawn from the jury unless— First, no evidence 
projier to bo submitted to the jury of negligence of the 
defendant niatcj-ially contributing to the injury (see 
2>er iMrd Wntmn and Litrd Jl laMur ti in }f'ai-tHn v. 
London and Sonih Wentern Knil.wny Com-)iany, 12 
App, Cas. 48) has been offered by the plaintiff ; or, 
se'jondly, no such evidence has lieen given either by 
the plaintiff or by the defendant (on whom the burden 
of proving nflirmalivi'ly that there was contributory 
negligence re^ts in the tirst instance -see same cosi' nt 
page 47), except what necessarily goes to show tli.at 
the negligence uf the injured person himself h.as lieen 
the etticient cause of his injury. The fact tliat (he 
proximate cause of the injury was the voluntjirv act of 
the injured iierson himself isnot ciinclusivo of contri- 
butory negligence, and does not justify a withdrawal 
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of the case from tliP jury. To justify tlie judge in 
taking thut course it >lioul(l a|)pe<ir, lie_voti<l rcHsoiiiiiilc 
doQbt oil tlie uiidis[)uted fncts of tha cusc, 
that the injury niitiirally springing from the 
negligent net or default of the dcfi-ndnnt 
would not hrive occurred but for n voluntary net or 
dftfnult on the pnrt of tlic injurud ppi-son, either un- 
lawful in itself or indicnting a want of thn ciirr und 
cnutinn wliich might, under all the circuital a nces, and 
having regiird to the age und physical health and 
Rtrength, and the condition of tho faculties of thci in- 
jured person at the time, be reAsonably expected from 
him. McA'innon v. Morris, 11 V.L.IL, nt p.ige 180. 
Applying this rule to the facts of the preaitnt ciise, I 
dn not think that the judge could have nith<lrnwn the 
([ueRtion of contiihutory negligencfi from the jury. 
The act of thfd(:ceased in putting liis head out of the 
window, though a voluntary act, nas not an unlawful 
act, neither was it nn obviously dingerous act. It 
would not havehnendiingprousat allbut for the negli- 
gence of the defend:kntsv ol which the deceased was 
entirely ignoi'iint. It is iniprobable, under the cir- 
cnmHtaiicea, that it was even an act of mere hredless 
netis or incaulinn. It is far more probalile that it was 
an act iiecesssi'.ated and justified by sudden illness. 
It could not be aliirnied, I think, that the evidence 
went necessarily lo show that negligence of the de- 
ceased was the cause of his death, or that'the deoeast'd 
had been gutltr of any negligence at all, and the judge 
was right, therefore, in my opinion, in sending the 
case to the jury. The motion for a new trial rests on 
four grounds. The tirst ground is the same as the 
foeond ground taken on the appeal against the judg- 
ment. The second ground charges it es a misitireciiun 
that the leai'ned judge directed the jury that it was n 
question for them to decide whether the deceased, in 
protruding jiart of his body from iho carriage, was 
acting with ordinary prudence and caution, or whether 
it was an act which should b.' consideri-d as an act 
done at his own peril, a ni'gligent act, an Bct involving 
in itself a risk which he might suppose he would run. 
The third ground alleged that the judge should havp 
dti'ecled the jury that the deceased in protruding his 
head and pnrt of his bo<ly out of the carriage did so at 
his own risk. I am ol' opinion, for the reasons I have 
staled, that the judge's directions weri' snbstrintially 
correct. The fourth ground of the motion is that the 
findings of the jury were against evidence and the 
weight of evidence. There was evidence, in my opinion, 
on which the jury could, as reasonable men, find that 
the deceased was not iictitig negligently in putting his 
head oat of the carriage window in the way he did, 
and that the door which struck him was left open by 
the negligence of the defendant's servants. No 
evidence was given by the defemlanti as to when or 
how the door liecnme open. Tliere is no doubt that 
it was open when the two trains met, and that fact 
unexplained was sullicient to ju*ti:*y the second linding. 
The juiy were at libtirty to conclude that the door hod 
not bitoi completely fastenrd ai the Lssendon station, 
or that owing to t^e impei-fection of the lock, it had 
been shaken open by the motion of the carriage I^ 



my opinion the defendants' appejil against the judg- 
ment should be disinis-sed and the motion f'lca new 
trial should he refused, with costs in each cu^e. 

HoLROvn, J., — The Jtailways Commissioners are 
common carriers, and their contract with a passen- 
ger travelling by any of their railways is to c^irry him 
safely and sccirely thereon. To that obligation thei'e 
is not, in my opinion, any such condition attached by 
law as that the passeng-r shall keep the whole 
of his lody within the carriage. Railways, us 
well in England as in this colony, have usually bei'n 
so laid as to allow ample i-ooni between any two sots of 
rails, or Iietween carriages travelling on the line and 
posis, Ipridges, or other erections on the siile of the road. 
The class of carriagi' in which a, passenger is to tra\'el 
is detei rained ordinarily by the ticket which he takes, 
('arriages of diflerent classes differ in construction, and 
carriages of the same class are variously constructed :.t 
different times and places. Third-class carriages were 
once not much l«tter than open trucks. Some first- 
class carriages are built with a platform at one end, on 
to whicii the passenger can walk, and where he can 
stand protected by a single rail, which, when the canine 
oscillates, he is fn-quently compelled to grasp tightly 
to prevent himself fronj falling. Our Victorianfii-st -class 
carriages are generally so constructed that passengers 
can put their heads or lean their bodies out of the win- 
dow, or sit with their elbows protruding, and there is 
nothing about them to indicate that those who do so 
will incur any daiig<^r. From the fact that a vehicle 
is roofeil over, on r is not forced to presume a condition 
that a passenger shall in cose of accident forfeit the 
benefit ot the contract to carry him safely uti'css he 
kecp.s his whole body In-neatli the roof. A b .rd and 
fast rule turning n railway carriage into a pi i^on van 
seems to me contrary to common ^ense, und 1 should 
Tiot therefore imply it without distinct authority. An 
act which may be very prudent on one- occasicm may 
be extremely incautious on another. Under certain 
circumstaiices it may be rash to stand up when tlie 
trniti is in motion, very rash to lean with your back 
against the door ; but it is no part of the conti'act that 
paswngers shall sit down until the train stops, although 
seats are provided for them. Circumstances may arise, 
too. in winch it may be not oidy discreet but even a 
duty for a passenger to put his head out of window. 
If he feels sick is he to pollute th>'i carriage and his 
neighbours for fear of breaking his agreement ! The 
carrier's responsibility is always limited. He is 
answerable only for the negligence of himself and h's 
servants. If the passenger's own negligence is the 
efficient cause of an accident the carrier is not respon- 
sible. ISut in discussing a question of negligence 
every variety of situation and circumstances may have 
to lie considered. I think that the jury in this case 
were lightly directed by the learned judge. If there 
had been anything in the construction ol' the carriage 
to suggest that it wonldhave been dangerous to lean <>vt 
o[ tie window, if any notice had been posted warning 
people against the risk, if any b,>-law had been niado 
on the suhject^ihese things, of none of which nasniiy 
evidence given in the present case, might have b«'n, 
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and liliould Iiave beeo, contiiJi^rcc) by tlie jury in uiTi\'- 
ififi tit tliiar vei-dict. I havi^ felt some iloubi wliotlier 
tile venlict could be susUiiiKKl, but, upon tlie wliole, I 
tliink there was evidence proper to be Bubniitted to the 
jury, I coiiuur, therefore, with the Chief Justice that 
the appeal should be diBiuissed and the uiotiou for u 
ni^w trial refused with costs. 

Solicitor for the defondatit appellftnis, Gniniiifs. 

Solicitors for theplaiiititFrespondont, O'itloU, Crukn- 
Snou-<lcH and Go. 

PROBATE JURISDICTION. 

(Before a'Betkitt J.) 

In thk Estate op Cathkkink Leahy. 

9, 16 June. 

Praclias adiiiiniatratton—Act No. 978 lu. 10, 11.— 

AppoitUiiierU of Company in plnen o/'adiimiittratur 

—Form of order^CosU. 

Morion under sections 10 and 11 of Act No. 978, 
for the foiii-ent of the Court to tha appointnitnt of the 
txiuity Trustees, Executors and Agency Company, 
Liiiiite<l, in place of John Anderson iho admin istrai or 
of tlie estate of Catherine Leahy, deceiised. 

Adminiat ration wiis griiiitcd to AndcisoD on 
September Nth 1891, 

Mr. Coh for the motion. 

Cur. adv. vuU. 

a'Beckett J. — In these ctises it litis been the 
pnictii-i; to direct iiceounts to lie tn\en, and in some 
cases one order has liecn made that the adtrinistrntor 
sIklII pnss his accounts and that then the coniient of the 
(Jourt to tliR iippointtiieiit shall lie given. That in a 
recent ease has been found to be rntlicr iiii undesirable 
form of order. Facts have been disclosed which would 
have inclined the Court to refuse its conssnt to the 
appointment. I shall follow the order made in In re 
Suieeney 15 V.L.R. 570, and I shall not detcraiine as 
to cost;j until the result of taking accounts is certilied. 
The order I now make is— Uffcr to chief clerk to tnke 
accounts of administnitor and to certify results as to 
any bilanco due to or from udniinistrator, and to 
report if any special circumstances appear on taking 
such accomits which should be considered by the 
('ourt in dealing with the application to substitute ibe 
l']quity Trustees Executors and Agency Company. 
ResiTve further consideration of application and costs 
thereof until after such certificate and report. 

Proctor, Morgan, 

IN THE SUPIIEME OOUET OF TASMANIA. 

IN CHAMBERS. 

Before the Chief Justice. 

In RK Bkodriub. 

May 30th 1892. 

In re Jane Brodribb, deceased, intestate, and the De- 
ceaned PeraotM Estates Act 38 Vic. No. 1 and the 
Ainmdmeni Act 49 Vic. No. 20. 



Mr. Mclnlyre for petitioner. 

Solicitifr-Generul for Curator of Intestate Estates. 

Mr. Mclnlyre : — The deceased, June Parsley Brod- 
ribb, was marrird lo the petitioner, William Brodribb 
at Bristol, England, in 1«36 or 1837. There were 11 
children issue nf the marriage, and the deceased died 
intestate on March 2, 1^9:;. She was possessed of 
certiiin personal estate, and the Curator of Intestate 
Estati'S was authorised by the Court to collect' and 
dispose of it. This had been done, and a balnnce of 
£4511, or thereabouts, remained in the hands of the 
Curator. In I'CHpcct to this suni the pi-titioner, as 
husband of the deceased, prayed for an order calling 
upon the Curator to pay the whole of it, less necessary 
charges, to him. The Curator had raised the point 
whether under the Deceased /'ergons lialales Act, 1885 
(amending the Deccat.cd Pej-gons Kstnten Act, 1S74), 
personal property should not lie divided in tiie same 
way as real property, as directed by section 2 of the 
Act of 1885 (49 Vict., So. 2('}. This section pro- 
vided for distribution of reid estate of a married 
woman deceased intestate as follows :^" I'pon the 
death of any married woman intestate, any land to 
which she may have In-en entitled in foe simple or for 
any estate enduring beyond her life, shall go to and 
vest in her legal personal representative, and be dis- 
posable in like mar.ner as oth^i' pci'sonal ussets ; and 
subject to the jiayment of her dtibts nnd liabilities (if 
any), the proceed of the sale of such land shall go 
and be divisible ns follows : — One-third to her husband, 
if he survive his wife, and two-thirds to and equally 
among her children (the issue itf deceased children tak- 
ing Iter stirpes). If there are no children, and no issue 
of any deceased child, such proceeJs shall go and 
be divisible as follows : — One half to the surviving 
husliaiid, and the other half equally to and among the 
next of kin of such intestate married «'oinan, jier 
capita. The proceeds of the sale of the chattels real 
of an intestate married woman shall be distributed in 
like manner as is herein provided with reference to 
lind." The questimi for His Honur'a decision was 
whether the section applied to persunalty as well as 
to realty. I submit that neither the Act 40 Vict., 
No. 20, nor any other Act alters ihc course of Jistri- 
bution, and that personul estate w.is not meant to be 
dealt with in the same way as real estate. [He also 
quoted si'ction 4 of 38 Vict., No. 1, " Intestate hind 
not heritable, but to pass as personalty."] 

HiB HoNoa. — I have a note written against that 
section, " Therefore husbaad will take all land of wife 
as her administrator." 

Mr. Mclnlyre. — I agree that the section only re- 
fers to land. Next in order was the Married Women's 
Projterty Act 1883, which conferi-ed power upon a 
woman to devise the whole of her Tproperty. Mr. 
Justice Stiriing, in in re Lambert (3D Ch. D. p. (126), 
upon the question whether the Married Women's Pro- 
perly Act had altered the devoluti<)n of a married 
woman's pi'operty if she died intestate, decided that 
the Married Women's Property Act had not altered 
the devolution, and the right of the husband accrued 
as if the separate right never existed. The only 
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Statute on which thi- Curator could rely waa tlii' 
Deceased I'frtoiia Estates Act l(f85, section 2, but thnt 
the sectioik aiuld tiot he I'easriTJihly constructed to 
apply to peifionalty. Tho a-or-i " disposahlo " used in 
that Si^ction I iiiterpivt to iii'tiu "arilealile," and ch'arli 
applied only to ival estiite. [He iiIro <|UOted the Vic- 
torian law oil the suhjecl, the Aihiiinialration atul 
J'robnte Ai-t, 5i Vict., No. 1060, sec. S, sulvsec. 4, and 
the Married iVomen'g I'rojKvty Act M Vict,, No. 1 1 1(1.] 
I therefore !Wik t}iat the Curator l>e ordered to pay over 
the baUnce of £450 aft.r the expen-^es had lieen 

Tlie Solicitor General :— An iiii|>ortnhl (juestion 
hits been raised, whether the niowy should go wholly 
to the hualHUid or to the next of Idti. Down to the 
date of 4!l Vict., No. 20, the old devolution of personal 
property wns not altered, nnd the husband held the 
undoubted riglit to the property of his wife. The Act 
49 Vict., No. id, was passed because of the unfairness 
of the pi-evious Act, 3S Vict., No. I, the chief object 
of 4H Vict., No. 20, being to provide tliat the husband 
should not take the whole of tiie property of his wife. 
The portion of section 2 of 41) Vict., No. 20, " Upon 
the death of any married iToinan intestate, any hind 
which she may have been entitled in fi'c simple or for 
any estate enduring lieyond her life sliall goto and 
vest ill her legal persoifcil representative and be dia- 
posnble in like nianuer as other personal assets," etv., 
had been interpretud liy his learned friend to apply to 
renl e-itatc only, but it seemed to hiui that it was quite 
on unjust for a man to have all tlie personal as all th(! 
real estate of liis wife, and, moreover, it wu^ arguable 
that the section A'as meant lo apply to the persona] 
estnte of an intestate as well as to laud. His learned 
friend had ii>ter|ireted the word " disposable" to mean 
"saleable," but if the word "disposalile" w^is deleted 
and " salcalile" inserted, it would l>e ninking an Act 
of Parliament, a thing, which tlioy coiiid not do. 
Again, his friend had argued by analogy in hringing 
forward the Victorian law which had expressly men- 



tioned personal as well as real estate. - Well, they all 
knew from bitter experience how Acta were passed; 
not only hei-o hut in England they found direetly after 
they became law th«y were liable to all kinds of in- 
terpfelations, rnii often failed to provide for the very 
objects for which they had been passed. I submit 
that '' pergonal assets" means that money, ns well as 
land, is not to go to the husband absolutely. 

His Honor : the law before the passing of 3S Vic:., 
No. 1, with reference to real estate left by n niarried 
woman was that the husband wa-^ tenant by courtesy, 
with 'the right to take rents during his life, and the 
property after his death to go to the heir-at-law, which 
at llial time was the eldest son, or if only daughters 
equally amongst them. When 38 Vict., No. 1, ww, 
passed, and it was decided that real estate sliould go 
like peisonal estate, (he devolution of real estate was 
altered, and he thought unwittingly. It was then I 
made a note that tho husband would take all his wife's 
land instead of a life inter^t in it only. This Act (88 
Vi<;. No. n was appal ently to amend what was mani- 
festly an injustice, and 48 Vic, No. 20, was piissed to 
pi-ovide that the properly should not go to tde hiis- 
biind absolutely, but one-lhird to him and two-thirds 
to tho thildreii. That w;is making a fairt^r distribu- 
tion, and the quest'on I have to decide is whether that 
alteration affects personal estate. The Dececued I'cr- 
Kons EntaUa Act, section 4, did not alTect personal 
estate, but only hind, and the second section of 411 
Vic, No. 20, purported to apply only to real est:iie 
and chattels real, land being specially mentioned. ! 
think also the word " disposable '' means that the pro- 
perty might be sold. To alter the devolution of per- 
sonal estate fi'Om the course which it Imd taken evt-r 
"iiice the Knglisb law had been known was soniethiag 
tliat should not be done except by direction of the 
Legislnture. T do not fiiet any dilhcuUy about the 
ca«e, the section applying only to land and not to per- 
sonal estate, and theretoi-e mtUte an order as desired 
by the petitioner ; costs t« come ont of the estate. 
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Abandonment of Goods— See 

Common Carrier. Boya v. Mm, 271. 

Accounts— See Practice (Probate). 
tn<rUlvfMcCiUl»m, 215. 

Action on jiidgment in New Soath 
Wales— Insolvency of judgmfnt deb- 
tor in New South WBle*-- Action in 
Viccorin on judgment — Forum of ob- 
ligation^A obtained two JadgmenU 
agiiiuBt B in the New South Wales 
Courts. Shortly after B'b estate was 
se<|ue(trated and A proved for the 
uniount of hia judgmenta npoa B'a 
tatato. tJiibeeqaently A brought an 
action ID the Supreme Court of Vic- 
toria on these two jndgmentB, Held 
that as all peTsons were prohibited by 
the law of New South Wales from 
bringing ocHonn against an iuaolvent 
and aa New Soutn Wolee woa the 
forum of the obligation therefore the 
debtor contd not be bued here. Spald- 
ing V. Bailey, 38. 

Administration and Probate 
Act 1890 (No. 1060) 8BC 2a— Trial 
by jury — -It lies on the applicant to 
show by affidavit that Uiere Is a 
^unation of fiutt fit to be tried by a 
Jury. 'J'he mere oasertion that the 
mental capacity of the t«8tator will 
be in diapute does not neceaaarily 
conatitute suoh a fit case. Sembte — 
It U for the jndge at the trial to order 
that the matter should be heard 
before a jury if he think St In teill 
of DixtoA, 157. 

B. 23. — In this caao a caveat 

was lodged against the grant of pro- 



bate to the Tmstees Executors and 
Agency Co. , the duly appointed sjwita 
of the exccntors under the will. Upon 
the return of the role niti the case was 
set down for hearing before a judge 
without a jury. Upon the com being 
called on for trial application was 
made for the cose to be heard before 
a jury. Held thac such time was 
not the proper time for making the 
application and the trial of the notion 
was directed to proceed. In will of 
TotBt, H». 



seo. 23 — Caveat — Qnestiou 

of fact— Jnrr— Sec, 23 Is intended 
for the aaaistanoe of the judge 
before whom an order wiri, oalling 
upon a oaveator to ahow cause, is 
heard, so as to enable him. If he so 
desire, to have the aosistiuioe of a 
jury — A party to the prooeedings Is 
not entitW to applv to have the 

JuesllonB of fact tried by a jury before 
IB hearing. In mil <if Stvrrpok, 119. 
—f. 23— The proper time to apply 



returnable and i 

which the trial a 

Ing. Where the caveator propounds 

a codicil to tha will propounded by 

the execators and doea not object to 

the will, the caveator mnat be(pu. in 

imll of Stvrroet, 241, 

a. 23— WiU— Caveat— Applicv 

tion for jury. The proper t&ne to 
apply for a jury b a proMte aoUou Is 
the day appointed for the retnm of 
the oraer ntii — Neither of the parties 
liaa aright toajnry, audit is a matter 
entirely within the discretion of the 
Court— Where the caveator applied 
for a jury and to be allowed to sup- 
port hia application by alBdavlts, both 
applications were tefosed on the 



rnud that the ezeoutoTS objeoted, 
a)aio/mit,2Si. 

a. lie — The words "property 

devised or bequeathed to the indow 
of a testator '' in section US of the 
Administration and Probate Act 1390 
clearly relate to property In VIotoria, 
and itriotly oonatrued would justify 



but where It can be proved to Oto 
satisfaction of the maater that a 
general legaoy is necessarily payablo 
either wholly or in part onto! the pro- 
ceeds of property In Victoria the 
master would be jostlded in allowing 
a proportionate reduction. Where a 
legacy to a widow Is not apecifio and 
it appears that there is property out- 
side Victoria from which it might be 
paid, itie burden of proving Uiat Oa 
duty payable on the Victorian ttuta 
is subject to a reduction in teapeot of 
the amount of such legaor lies upon 
the executor alalming Bucn rednotlbii. 
The Qv/ieit v. BuUer, 281. 
Administrators — See Pnwtlae, 
(Probate). 



Foley v.\Egwa, 67. 
Agent — See Prindpol and Agent. 



Appoal — Notice of appeal, applica- 
tion to discharge. Where a NoUce of 
Appeal has berai lodged, but no stepa 
to nave the appeal aet down for bear- 
ing have been taken by the appellant 
Within the time specified by tne roles, 
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the Conn will not gr&nt a rale niii 
cklllDg upon the *ppellant to show 
cause why auuh notice should nst be 
ditchargoil, unlosa the appellant can 
■how that he is hort by the existence 
of BQch notice. Skort v. Baridtim, 
279. 

Arbitration — Eules of Supreme 
Court 18B4, Order LXIV. r. 14—9 4 
10 William in, cap. 15 — Supreme 
Court Act 1890 (Na 1H3), sec. 149— 
Arbitration — Award — Reference liack 
to arbitrator. All applications to set 
aside an awajil, whether such award 
be within 9 & 10 William III, cqp. 15 
or not, mngt he made before the last 
day of the sittings neit after such 
award has been made and published 
to the parties. An application under 
sec. 149 of the Supreme Court Act 
1890, to remit the matter to the arbi- 
trator for re-consideratirai must be 
made within a reMooable time. STiir- 
refi V, Jotnaton, 1. 

On motion for judgment upon 

a referee's report the court in commg 
to its decision must discard absolot«l; 
all exhibits used at the trial before the 
referee eicept such as are made part 
of the referee's report. A departure 
from a sealed contract is valid and en- 
forcealile, when sach departnre'ig the 
wronrfal act of the defendant sub- 
mitted to by the plaintiff, and of w hich 
the deiendant has had the benefit. 
Tiie Court will dedde speeifio per- 
formance of a parol variation, by 
agreement of parties, of a sealed coo- 
tract, when the contract so varied hoa 
boen fnlly performed by ~ 
Moore v, Ftrgtiutn, 185. 

Arbitrator, reference back to. See 
ArbltratiOQ. Shirreja r. Johneten, 1. 

Architect's Certificate — See 
Justioes Aot 1390. JlHherington v. 
Driteoll, 42. 

Attachable Debt — See Justices 
Aot 1890. Brvrk^v. RnmiUT, 160. 

Auction Sales Act iseo, ss. 3 & 
21.— A person who tenders for aale a 
particular article, deacribea its merits, 
and offers it to any person who will 
pay a particular price for it, and then 
proct^ to offer similar or other 
articles to other persona willing to pay 
the same or a certain fixed price 
therefor comes within the second 
head of tho definition of " sales by 
auction " given by section 9 of the 
Auction Sales Act 1890, and such 
person may, for selling in such manner 
after sunset, be convicted under sec- 
tion 21 of the Act. No general rule 
can be laid down as to whether the 
Improper admission or rejcotiou of 
evidence Is a valid ground of o1ijectic~ 



s of orders I 

decisions of Justices. Stttrnmi 
tfcfw, 205. 



,- tho 



Award, sotting aside. See Arbitra- 
tion. ShhT.f'r. JoltiiU-m, 1. 
Bill of Lading. See Comnlon 



Carrier. Boyei v. Mont, 271. 

Borrowlne Power. See Com- 
pany. Ilrigklon (te. Coy. v. Ho»<den, 
52. 

Building Societies Act 1890 
(No. 106S) sec. 29 (III.)— Building 
Society — Voluntary dissolution — 
Judgment against Society — Stay of 
execution — Proceedings for voluntary 
dissolution under sec. 29 {III ) of Act 
No. 106S are not equivalent to the 
voluntary winding up of a Company, 
and do not deprive a judgment cred- 
itor of his right to enforce hi* right 
by execution. BTt<wne i-. Ruyai Prr- 
fflanenf BKild'tig Socitty, 285. 

Burden of Proof, ^ee Evidence. 

Call, non-payment of — Directors' de- 
fault. See Mining Companies Act 
1871. ri-idilmu V. Dvlce Coy., S«- 
Liability, 4. 

Cattle— See Pounds Act 1890. Jtogi 
T. CmuUo,2\5. 

Caveat— Sec Transfer of I&nd Aot 
1890. /« rr Talbot <t K.-lty, 270. 

Certiorari— Coroner's Court — The 
Supreme Court has power to grant 
certiorari where irregularities appear 
ou the face of prooecdinK* of a Coro- 
ner's Court la re Ilarky, 160. 

Commission- See Practice (Pro- 
bate). 

Common Carrier— Billot lading. 

Lij^htermen as commoit carriers. Con^ 
tractby master or agent of ship. Right 
of conni.^iice as undisclosed principal 
to ane on. Abandonment, who may 
sue afier. The cnatomary clause in a 
bill of lading providbg that " cou- 
eignees or their agents must 1» ready 
to take delivery of ^oods as soon as 
the ship is ready to discharge tiiem, 
otherwise the master or agent shall be 
at liberty to limd and warehouse the 
goods, or discharge thorn into n stflre, 
ship, or hulk, or into llgliters, or on a 
wharf, as customary, at tlie mer- 
chant's risk and expense," givee the 
master or agent of the ship an implied 
suthority to malio, as agent oi the 
consignee, a contmct with lightermen 
and others for the carriage of goods 
from tho ship's side to some safe nnd 
convenient place, and the consignee 
as the undisclosed principal of thr 
master or agent of tlie ship, may, if 
he 80 elect, bring an action m liis own 
name upon such contract. An insurer 
of goods may, after a complete aban- 
donment of such goods to the under- 
writers, bring an action in his own 
name tor the recovery of the value of 
the goods, for and on behalf of the 
underwriters. The question whether 
a person • ■ - 



who do carry at current rata for any 
persons who desire t<i employ them, 
are common carriers. Bi^et v. Mot; 



the memorandum of aawciatioD aath- 
orises sliares to be issued at a discount 
they can be so issued, and any person 
taking such sliare* is not liable to pay 
anything on Uiem. /■ re Stmt aid 
Coy., 35. 

— — (No. 1074) ss. 128, 129— A i«r 

sou who stands neither in the relatioo 
of creditor nor contributory to'a com- 
pany in the oourse of being toIudI only 
wound up cannot obtain an order to 
set aside the return of the liqiiiiUuiT. 
/a re Hi-yal Land Company Z,imiliJ, 
erpartt Imperial Baniiixg Omtj-amy, 
L/miiai, 85. 

Company— The directors of a Ko- 
LiHibility Company are not bound to 
defend an action brought against the 
Company for money, honestly, tliough 
irregularly borrowed and applied for 
the purpose of (he company. A single 
shareholder, cannot as such, and with- 
out in any way referrinjr to or bind- 
ing ot^er shareholders, institute an 
action to obtain his proportion of 
damages alleged to have re«alted from 
a mere im^lority affecting him in 
common with all other shareholden. 
Where a plaintiff sues in/orma pair- 
peril, costs incurred in the action prior 
to the order penuittlng him to sue in 
such form may be given against him. 
StatJty r. Jfocrc, C 

-Memorandum of Aasociation — 

Ultra vires. The memorandum of 
aasociation is the charter of ai>mpanies 
registered under the Comp<uii« Act 
1 890 and[any contract or any matter 
Dot included iu the mcmorandam, 
which is to contain the objects fut 
which the company is established, is 
tilira virf» of the directors, und does 
not bind the company, and being, in 
its inception, void, it cannot be rati- 
fied. Hounlain Hotrw Land aKii 
Invfittn^t C>: Ld. r. Harthall and 
otJitrt, 39 

Call — Borrowing power. Th* 

Articles of Association of a Company 
contained the following article : — 
" The directors majr from time to time 
borrow for the purpose of the Com- 
pany any sum or sums of money, lint 
so that there shall not at any time be 
so Ixirmwed a greater amount than 
one-half of the canital then already 
subscribed for, and all such sum or 
sums of money so borrowed as afore- 
said may be secured by loana, deben* 
tures or other obligations of tlie Com- 
pany or by mortgage of the whole or 
any part of the property of the Com- 

Kny orothrrwiseas the directors may 
im time to time deem advisable. 
Held that the giving of a mortgage to 
a vendor to the Compftny to Becore 
the payment of nnpaid pan-haee 
money was not a " borrowing " under 
this article. Jirighion ^e. C«. r. 
Howilett, 52. 

The directors of a "cooipany 

which had eiisUng liabilitiea sold the 
machinery of the comftaj which con- 
stituted the whole of its available 
assets and. out of the pioceeda •nung 
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from Bocb B»le two dividend)! were 
declared uid p«id. In on nctioD by 
the liquidator of themmpaiiyagunit 
th« director nod tlie manager il woa 
held tiiftt the pliuiitilT was untitled tii 
reuover from the diroctura as much 
of the sum obtoioeil fmm the sole of 
the machinery as would be nooeasary 
to BatUfy all thecr«litors of tha uom- 

ry. Hold also tbat no action woutil 
Bgninat the maauger as he was 
merely the oervaut of the company. 
Ha^ekie v. Cl'iugh, VXi. 

1 Paid upaharea — Contributory. 

— In the abaenoe of special statutory 
provirioo, tbe liability of the share- 
holder to contribution in the case 
of liquidation of a company de- 
pends on the terms of the con- 
tract, aa based upon the statutory 
doooments which are registered for 
the purpose of protecting the ahare- 
holdera on the one band, and the 
creditors On the other. The contract 
as it exisiB at the time uf winding-up 
is the sole mewure of liability oad 
the Court cannot expand the contract 
DOT fix upon the party a new engage- 
ment larger ur other thau that into 
whi<^ he has railered. Re Stnu-t and 
Coy. 128. 

— ; UUra Vina — Directors — Par- 
ties- Where a company enters into 
conl-racts alleged to bo ultra vini^, 
nith third partiei, the proper party 
to sue for the recovery from the 
directors of money paid under these 
contract!, ia tbe company, unless 
special circumstances b« proved, aa 
for example that the company refuses 
to Rue. If relief is claimed against 
tlie third parties they should be made 
parties t« the action. Naiitii-i'U r. 
Bttjnaiia, 3S2. 

Compensation— See Sale of Land. 

Robrrit r. Ba^osr, 63, ISl. 

Condition precedent— See Jus- 
tices Act ISW. HtlhcTi»gto» e. Drit- 
coll, -a. 

Consideration — See Contract. 
yyulaty V. Romm, 10. 

See Contract. DurUn't ». Him- 

tno, 220. 



Contempt of Court— Article in 

newspaper — Pending an action. In 
determinining whet£er the diaciisaion 
in a newspaper of a pending action 
amonnta to a contempt of Court, the 
Court most oome to the conoluaion 
that the fair hearing of the action will 
be prejudicially a^cted. A 
tendenoy" to alfect such fair 1 



Continuing Offer— See Contract 

Synttuy c. SoKan, ID. 
Contract, Alterations In. See Sale 

of LMid.^Aaio V, Brodie, 12. 



I. Wat>i<i. 
- Cont 



luing 



offer. If a man malcea au olfei 
to buy or to sell, and promises to keep 
tbat otTer open for a ijiven time, and 
there is no consideration, he is not 
bound, and may witiidraw his offer 
at any time before it has bi en accepted 
because till then, there has been no 
attreement between the partiea ; but, 
it after the otTer is mode, while it ia 
open attd unreCracted, the other party 
duly accepts, then there is an agree- 
ment and both are bound. NytUaty 

t. RO'OITI, 10, 

Warranty — See Life Assur- 
ance, liailantyite v. JUvtsal Life 
Jmuranef Coy. af Nc-w Yiirk, 2l. 

Where there has been b breach 

of i!ontract to deliver sharus, the 
plaintiff is entitled te elect, aa the 
measure of damages, whether he wilt 
take tiie market value of the shares at 
the time of the breach or at the time 
of tbt! trial. The marlict value of a 
commodity is the price at which some- 
IxKly is willing to sell and somelxKly 
ia wdling to buy, and not the price at 
which there are sailers but no buyers. 
Virhtry v. foley, 68. 

— Mutoal mistake — Uoctification 

Beetilicution of awritten instrument — 
on the ground of mutual mistake wUI 
not be granted by the Court, unless it 
be proved convincingly that the mis- 



strong fluspicK 



t. The 



ment on the ground of plaintitTs mia- 
taki: unless it Im shown that tbe error 
was induced by some statement or 
conduct of the defendant. (^iiove 
whether the Court will not reform a 
contract, required by law to be in 
writing, and enforce apecific perform- 
ance of it, where a plaintiff bos been 
drawn into eiecutiag it by a mistake 
OS to its contents wilfully induced by 
the defendant, and has fnllyor oven iu 
great part performed what owing to 
such mistake he conceived to be tlie 
contract. Moncypaid to A in pursuance 
of a contract for the supply of gravel 
to him in exci^ss of the value of the 
gravel supplied, cannot be recovered 
liock when such over-payment was 
not made under a mistake of fact, 
but wan made because A could not 
make up hia mind whether he would 
continae taking the gravel or not. 
Chambcrlaiti v. Tli,iniUiH, Itttt. 

Conddoration. (Per Higin- 

botham, C.J., anil Willianu, J. ; 
Hood, J., di'»nU>etiCc)-~An under- 
taking by a divocci^d wife to "con- 
duct herself with sobriety and in a re- 
spectable, orderly, and virtuous man- 
ner," is a sufficient consideration to 
support a promise by her late husband 
to pay her a certain aum of money 
per month whili; she shall so conduct 
lieraolf. (Per ilood, J., ili'«i'HtK>ite]: 
Such au agreement is void for uncer- 
tunty. (Per Higinbotbam, C.J.] — A 



promise not to do or to do something 
which tbe promisor may lawfuUy and 
without wrong to the promisee do or 
abstain from doing is a good cou- 
sidurstion to support a promise by the 
promisee. Dunimt e. Duntvn, 2M. 

Contributory — See Company, 
Street ^C-y.,m. 

Coroner's Court— SeeCortiorari, 

In re Harhy, 180. 

County Court Act 1890 (No. 

1078), aec. 50— Action on Contract— 
Hemiasion to Coimty Court ^Appear- 
once — Applications to remit actions 
to the County Court under sec. 50 of 
Act No. 107B con be made l>efore 
entry of appearance. The intention 
of the plaintiff to apply for final judg- 
ment under Order XIV., r. 1, is not 
good cause within tlie meaning of Uie 
section. Hi-wUll v. Leslie, 77. 

(No. 1078) sec. 61 — Visible 

means — Remission to County Court 
— ^The primary obligation of satiafy- 
ing the judge that the plaintiff baa no 
visible means lies upon the par^ 
making the application— Where in an 
application uuder sec, 51 of Act No. 
1078, the defendant 'in his affidavit 
baldly swore that the plaintiff, if un- 
successful, hod no visible means of 
paying the defendant's costs, and the 
plaintiff aa bildly awore that she hod 
such moans. Held, that tbe defend- 
ant hod not satialied the judge that 
the plaintiff was without visible 
means. Lew Kim v. McLriutau, 61. 

a. 51 — Action for tort — Ap- 

flioation to remit — Powers of jndue. 
a remitting an action of tort to Uia 
County Court, the judge ia only em- 
powered to name in tlie order a place 
for tbe trial of the action at which a 
Connty Court is from time to time 
held ; he Is not empowered to fii any 
particular Court to be hsld at that 
place. Urteniiuj p. P,.Uard, 88. 

E. 133. An appeal wilt lie to 

tbe FntI Court from on order of the 
County Court, interlocutory as well 
as final. Oajyn v. Hoicard SmUk 
and Sons, Ltd 276. 



Crimes Act 1890 s. 54— Bi^my— 
Knowledge of accused — Evidence. 
Statements made in the accused's pre- 
sence by Euumsed's first wife prior to 
the second marriage to the effect thst 
she had been marriad to a man still 
living at the t^e of her marriage 
with the accused, ore evidence on 
behalf of tbe accused. The Quet* e. 
McMahon, 32. 

-ss. 100, 527 — Informant - ■■ 



Penalty, An information for i 
offence against an enactment for the 
benefit ol the public at lurje may in 
general be laid by anyone, independ- 
ently of any authority from tbe party 
or parties to whom the penalties to 
be recovered are awarded by law ; 
and in such a cose where no form of 
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laid In accorduiCB with tbe law which 
determluM tbe parties tor wbme 
benefit tlie pen&ltJM lire to eoure 
wholly or in mrb Bargood v. VtaU, 
121. 

B. 196 — Verdict — Reoommeiid- 

ktioD ol Jury Euid reasmiB therefor no 
put of fiDduiK. Two prisoners ware 
pc wo ated nnder aection 196 of the 
Crime* Aot 1890 for *' unlawfully and 
mallcioiiBly Betting fire to a fence. The 
jnry retnrned a verdict of " guilty 
witD reoommeDdation to mercy on 
the ground that there wm do malioious 
intent." Held, on motion for a role 
calling on the learned judge who pre- 
■ided at the trial to state a case for 
the opinion of the Full Court that the 
reoommendaticai of a jury or the 
reMona given fbrit formed im part of 
their finding. Held also that the jury 
mnot be undentood to liave meant an 
abscnoe of mne malioious intent not 
inconEiatent with tbe malice whitji 
neccMarlly formed part of their ver- 
dict of guilty. Stg, v. Afonm aTid 
Haag,m2. 

M. 481, 4S£. The affidavit in 

lupport of an application under sec- 
tion 485 of the Crimes Aot 1890 for a 
role ni»i for a writ of mandamiu 
dlrocted to a judge to ahow cause why 
be (hoold not atato a case under sec- 
tion 481 of the CrimM Act, 1890, 
should eipreosly state that the person 
who depcMS to the facts waa praeent 
in Court during the hearing of tbe 
triaL Heg. v. Moree and HoUy, 208. 

1891 e. 33 (2) A prisoner was 

ohiuved with committing on indecent 
assault upon a girl eight years of age. 
Tbe nnsworD testimony of the child 
was reoeived under sectjon 33 of Act 
No. 1231, and other evidence was 
alto given which strongly uorroborat- 
ed her story, but the only evidence 
implicating the accused was Uie girl's 
description to the mother of the per- 
son who had aosaulted her and her 
Identification afterwards of the 
priaoner u the persou who had aa- 
sanlted her who tallied with the des- 
cription given bj the child to her 
mothor immediately after the offence 
was committed. The prisoner was 
convicted and sentenced but the 
learned judge feeling some doubt 
whether the conviction conid be sus- 
tuned stated a case lor the opinion 
of the Full Court. Held that as sec- 
tion 33 (2) of the Crimea Aot 1691 
made it neceasary that the child's 
eridenoe eboutd be corroborated by 
some material evidence implicating 
the aoouMd the conviction could not 
be lostained and that evidence mere, 
ly oocToborative of the child's test- 
imony on other pointe was insufficient 
to snstain the conviction and the 
conviction was quashed and a new 
trial ordered. (Per Higiubotbam 
0. J.,) — Such oorroboration can only 
be given, so as to implicate an accused 
penon, if the child knows at the 



lime of tbe assault the person who 
has assaulted her, or if some other 
'■ ■' yeiista independent oi that 
:hild by which the assailant 



can he identifioi. (Per Hood J.,1- 
other material 



ITiere n 



child s stoiT and opart from evidence 
confirmingbBrcredibiUty which t«nds 
to eetablish the guilt (^ the prisoner. 
Reg. V. Gregg, »4. 

Customs and Excise Act 

1890, ss. 1S3. 164— Direction of Chief 
Inspector of Distilleries. In a pro- 
ceedi ig under the Customs and 
Ifxcise Act 1890, it is not necessary 
for the informant to prove the direc- 
tion of the Chief Inspector of Distil- 
leries to the informant to lay the 
information. O'tAinnorp. Si^Jer, 115, 
Damagres, measure of — See Con- 
tract. Viek'ry v. Foley, 68. 



DriK 



I, 42. 



Device— See Trade Mark. MiUhell 

V. Joikua, 131. 
Directors — See Company. Nan- 

kivell II. Benjamin, 282.; 
defence of action by. See 

Company. Slathy c, Attx're, 2. 
-Acta done by de facia direc- 
tors. HnAAaia u. Dakt G«y., N» 

LiaitUUy, 4. 
—liability of, where dividends 

declared and paid out of capital. 

Madcit V. Uiougk, 122: 

Dividends out of capital. See 
Company. Mackie r. Claiigh,, 122. 

Divorce— See Marriage. 

Equity of redemption —Sec 
Mortgage. Ditmorr v. Gcirrgt, 106. 

Evidence— See Founds Act 1890. 
HoM II. GoiUrlla, 215. 

Bigamy — Statements Ptade in 

the accused's preB<.'nce by accused's 
first wife, prior to tbe second mar- 
riagej t« the eOect that she had been 
married to a man still living at the 
time of her marriage with the accused 
ore evidence on behalf of the accused. 
The Qiu:ea v. McMahoa, 32. 

of marriage. See Uaniage. 



— Improper admission 



-No general rule 
down aa to whether the improper ad- 
mission or rejection of evidence is a I 
valid ground of objection in all cases 
of orders ta review the decisions of 
justice*. Sheraon v. Agnew, 205. 

Burden of ProoL Tbeplointifi 

was, on tbe 17th October, 1888, the 
registered holder of 1000 shares in 
David Munro ft Co., and on that day 
he instructed his brokers to sell the 



, and for the purpose of facili- 
; businesB the shares were trons- 
? O'Houlon, a clerk in the 
broker's .office, who was also regis- 
tered aa the holder of a number of 






other sharee in the m 

None of the shares in this Cnnpany 
were numbered or otherwise distin- 
Etiishable one from the other. O'Han' 
Ion was a minor and, therefore irre- 
snonsible. On the some day, October 
the 17th, the defendant purchased 
from O'Hanlon 100 of the pLuntiff's 
shores receiving a Uank transfer of 
them which he delivered to the pur- 
chasers to whom he sold the shares a 
few dajB after ho purchased. The 
remaining 900 shares appeared by the 
renster to have been transferred to 
dioerant pnrchasers between October 
the 23rd and the Slat, 1689. On July 
the 9tb, 1890, 100 of the shares trous- 
ferred by the plaintiff to O'Hanlon 
wsre by order (^ the Supreme Court 
re -transferred by O'Hanlon t<i the 
plointiff, and the plaintiff, as tho re- 
gistered owner of these 100 shares, 
was compelled to poy two calls on 
them omounting to £50, and he 
brought on action io the County 
Court to recover this amount as 
money pud to the defendant's use, 
but wsB non-suited on the ground 
that there wos no evidence to iden- 
tify the shores on which the plaintiff 
hod to pay the call with the 100 
shores sold to the defendant Held 
on appeal that the plaintiff, having 
proved that the transfer of 900 of tbe 
shares had been registered, and tfaal 
none of them were registered in tlie 
defendant's name, ooupled with proof 
that be had been compelled to pav 
calls on the remaining 100 was suffa- 
cient evidence to launch the plain- 
tiff's case. Held alau, that if the de- 
feudant had obtained a registration 
of thu shares purchased byliim into 
the name of his transferree or nomi- 
nee, that that would be a matter en- 
tirely within his own knowledge, and 
that be would therefore have to prove 
it b order to ruhut the plaintiff's 
prima /acic case, and the judgment 
of non-suit was set oside and jn<lg- 
ment entered for tho plaintiff, subject 
to the defendant desiring a new trioL 
Oitrdea v. Brivm, 260. 

Executors— 8eeFractic& I'robate. 

Explosives Act 1885. The Am- 
mni.itlon Factory Act 1889. A 
general Act is control lud by a special 
Act relatbg to the same subject mat- 
ter, and the provisions of the general 
Act must yield to those of the special 
Act in so far OS they are inconsistent 
with them. The Animnoltion Factory 
Act 1889 ratiSes a lease, the terms of 
which are inconsistent witii the Kx- 

Sloelves Act 1885 (reproduced in the 
Ixpiosives Act 1890) and outlioriBes 
tbe erection and carrying on of on 
ammunition factory free from the 
means of control created by tbe last 
mentioned Act. (Per Williams, J.) 
The ommunition factory authoriied 
by the Ammunition Factoiy Act 1SS9 
is something altogetber outside the 
l^xplosivei Act. WhUney c. Jwliret 
ffFooUcray, 263. 
Fence— See Local QoTemment A«t 
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18110. S'etler. Mayor of Enetitdi'*,'!. 

Forfeiture ot Bharos for not pny 
meut of call — See Uioing Companim 
Act 1871. Hadiem d. Buh: Oo^., 
JVii LiabdUy, i. 

Fraudulent Imitation.— Sae 
Trade Mark. MUchtUr. Ji'ih«<i,\A\. 

Guardian— See infant 

Haw iter— See Police Off.;nco8 Act 
1890. Mnryhy ii. Lre, 43. 

Health Act I890 «. 234-Notice- 
Pliui« — Id a notice under a. 2<t4 it was 

■ttUed OS follows;—" Btreet is 

to be formed, etc., according to the 
levola and speciHoationB approved by 
the said uoundl, and detailed, shown, 
and ttt forth in tlie pUus and docu- 
ments hereunto annexed ; counter- 
paru of such plana and duunmente 
can 1>e inspected at the office of the 
town ulerk of the said council in the 
town hall of the said city. The 
annexed plan did not specify the 
longitudinal sectionB without a speui- 
fioation of which the work could uot 
be done. Held that the notice woe 
defective. Adkimv. Kilpalrirk, 3L 

Husband and wlfe-SeeMarri- 



Imprisonment of Fraudul- 
ent Debtors Act 189C, s. ■££, 
aal>-»ec. 2 — Amendmunl of order by 
Supreme Court— JuBticea Act 1M90 a. 
147. The oIleDco nnder eection ±1, 
Bub'sec. '2 of the ImpriBoiiment of 
Fraudulent Debtors Act 189(1 is not 
complete unless it is proved not only 
that the defendant bad the meana u> 
pay, but also tiiat be had the ability 
to pay. Tlie Court will nut under 
aeutiun 147 of the Justicea Act 1890, 
amend an order of joaticea unless it 
be cUarly proved to tue aatiifaction 
of the Uoutt that there waa aufficienl 
evi'lenCB before the jaatices on which 
they would have lieen justified in 
drawing up the order free from any 
detect. Wahon v. Rgaa, 183. 

1890, schedule IV. form I. 

Debtor's Bummona. Form 1. schedule 
IV. of the Imprisonment of Fraud- 
ulent Debtors Act 1M90 is dufeo-.ive 
in that it does uot state the day on 
I the debtor ia to appear 



jrthe 



and II 



B the 



debtor does iu fact appear ii 
to auch defective aummona no orfli 
can be made against him. Qrlgg i 
Bnmelt, •M2, 



Hj/ai,, 57- 

A., the mother of an infant 3 

year* of age, agreed with B. to hand 
over the infant to him in oonsidura- 
tton that be would provide, clothe, 
maintain and educate die infant, B. 
to have tiie custody of the Infant 
nntil he should attain the age of 21 
jewh After the Infant had been in 



the cnatody of B for 5 years, A ob- 
tained a writ of hKbeaa corpna foi the 
delivery up of the child to her. Held 
that the mother, notwithstanding 
that she had mode an agreement oi 
the above character, was entitled to 
poBsesaion of the child, and the child 
was ordered U> be delivered over to 
her. In re fCnrrcn, I'il, 

Administration suit — Ward of 

Court — Guardian — Where a test- 
amentary guardian of an infant is 
domiciled out of the jurisdiction of 
the Court, the Court tviil appoint 
a co-guardian domiciled withm the 
juris<iictiiin to act with such test- 
amentary guardian. MacPlierioit by 
Hr .«2( frivut, llkmt. V. t'liioK 
Triittcc C:<y. iif Aiclralia LiiHited. 
2M. 



Insolvency —Uncertificated insol- 
vent — Paymcut of debts of insolvent 
incurred snhscquont to inaolviaiey — 
An uncertificated insolvent w th the 
bhowUdge and permission of his trus- 
tee in insolvency and the creditors 
under the insolvency contracted lia- 
bilitiee subsequent to the insolvency. 
Held that the snbsecjuent creditors 
were entitled to payment of their 
debts in priority to any of the credi- 
tors under the insolvency. Sltato c, 
HycU, 116. 

Insolvency Act 1890— Powers of a 
judge of the Court of Insolvency. A 
judge of the Court of Insolvency, as 
well as the Court of Appeal, is under 
no obligation, thoOtjb he has the 
povt'cr to set aside an order of sequet- 
tratioD, which iabad. He ilyerii,il. 

— s. 37- A petitioning creditor 

who in his petitiou states chat he holds 
a security for his debt, and that he 
values it at «U, need nut alao uD'er to 
give it up for the benefit of the credi- 
tors — Where the respondent obtained 
leave to file objeotious iiwic pro tunc, 
and in his affidavit iu support verified 
ttiree objeotiona but filed four, the 
fourth not being verified, he wai al- 
lowed at the hearinir tu verify it — 
Where the sheriffs officer under a 
writ of Ii fa., mode a demand for pay- 
ment on the respondent atS p.m. end 
not obtaining it thereupon made a 
return to the writ of imila bona, held 
that the respondent had not a reason- 
able time lo pay, and order dis- 
charged. In re Mkingtuii, '240, 

37 (Vm.) —Lunatic 






1 apply t 



(Jmere whether the 
sec. VUf, of sec. : 
a lunitic. IU Opilz, 

— sa. 07 (6), 70, 77— SupreroeConrt 

Act 1S90 88. 174, 176-lnsolvency— 
Uoo<l8 seized by the SheriS under a 
fi, fa. are a security for the judgment 
debt, and the judgment creditor peti- 
tioning for the judgment debtor a in- 
solvency must in his petition either 
offer to give up or value thatKcuri^, 
although on the order being nutoe 



absolute the seourlty l)ecomea value- 
less. RtKtanedy, 227. 
a. 70 sub.a. 5— Reputed owner- 
ship — Question of fact. The doctrine 
of repul«d ownership only applies 
when goods ore held in siicn o, situa. 
tion as to convey to perilous exercis- 
ing reasonable judgment the belief 
that they are the property of the in- 
solvent when iu posaeeaion of them, 
which is always a question of foot. 



Jlaul 



■;. Uir. 



, 1(15. 



Instruments and Securities 
Statutel864, 8. 59, Act No. 557, 
8. 1. Instruments Act 1890, a. 138— 
Costa. A document by way of jabso- 
lute transfer, and under WLich pooaee- 
aiun of the goods oomprised therein 
is given and for which goods the 

Eurchase-rooney ha^ been paid, is a 
ill of Bate within the meaning of the 
Acts relating to biliS of sale, and is of 
no eSect either at law or in equity 
unless it be registered, and thosubie- 
qnent payment of the purchase.money 
and the taking possession, if done in 
punuance of such bill of sale, will 
not vest the property in the pur- 
chaser. Where a trader lias com- 
menced and carried on business with 
the goods comprised in such bill of 
sale as hereinLefore menLioned, and 
has sold some of the goods and hua 
added to his stock by purchasing 
other goods, partly with the proceeds 
arising from the tale ot the goods 
comprised in the bill of sale and 
partly on his own credit, the grantor 
or his representatives are not entitled 
to seize the goods so purchased and 
added to the ^tock, though they may 
be entitled to seize such of the goods 
included in the bill ol sale as remain 
in the poseiaBioii uf the grantee. 
Where a plaintiff has aucceeded on 
some and failed on other iaaues raised 
by his octiiin the Court will not give 
special directions as to the adjust. 
ment of the cuata between the parties 
if such directions would tend to ham- 
per the taxing officu when dealing 
with such cust«. Askem v. Dauby, 

va. 

Instruments Act 1890, s. 50, eab- 
secs. 12 & IS^Promisaory note — Due 
notice of di^onor. An endutsee and 
holder of a piomisaory not« aoed the 
endoraer of the note, and the defence 
set up was no sufficient notice of dis - 
honor. It waa proved that the pl<un- 
tiS's agent, in whose hands the note 
was for collection, did not give the 
plaintiff duo notice of the dishonor in 
accoi dance with section 50, sub-sec. 
ISofthelnstlumentsActlSOO. Itwas 
also proved that though the plaintitf 
did not receive due" notice of the dis- 
honor from his agent, yet he received 
notice m time t3 enable him to give 
due notice of tLe dishonor to the de- 
fendant withm the urovlBiona of the 
above aub-^ction. Held that the de- 
fendant had dueuoticeof thedshonor 
of the promissory note, llendtrifn 
V. Hern, -iSO. 

\ 8eo^ 182-Bill of Sale— Aa- 
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sEuQineot for the benalit of creilitoTB 
— Registriitioii aa u Bill of Sale — 
Wlibt <:jnstiCuttrB nil ossigumeat for 
tlie benefit of uriHlitors bo aa to bring 
the docunioiit within the provisiooB 
of BBn. l:!2 of Act No. 1 103.— B^rad-n 
r. DqmU-U03, 2ijfl. 

Sue 146— Bill (.f Sale— Consid- 

eriktion — Socrct condition. W. gave 
aBillofSoleovorhisstiick-in tiadc: to 
A. & Co., Iiikving uliortly priur to tlie 
giving of the sainu obttiiiieil from A. ft 
l',ii. a guarnotee tor mi ovoidraft for 
£IUQU, but such BU.'Lrautee was not 
BtricUy agruod to be put into the Blil 
of Snle ea part of the considerutiou 
therefor, but woi Bouiethitig coUute- 
ral. Hold that though the giving of 
aiich gutinuitce uo iloubt gave W, 
another motive for signing the Bill of 
ISole, which he probably .would not 



SlgDOi 






guarantee wiiBDo part of tbt 
tion for tlie Hill of Sale, and there- 
fore it was not noce~Bary lo inoludo it 
in the noiice of ititention U> file the 
Bdl of 8ale. W. gave a Bill of 8ale 
over his etock -in -trade to A. Jt Co., in 
which was a condition that his atoek 
was not to be reduced b^low £9000, 
buttlierewasulBoanunderBUindi'igbQ- 
tivecu the parties that A. & Co. would 
have no olijection to the atook being 
reduced Iwlow that amount if alt moo- 
lea recetveil for the Bale of any stuck 
rcduciDg the atock below that amount 
were paid tolhe^eredit of A. Jt Co. 
Held that thia was not a secret con- 
dition invalidating the Bill of Sale. 
Datdiy V. Aial'ahii FisaacieU 
Agtticy O"., L'd., 05. 

a. 20S.'-Agruomcutfor a leaac 

— Vart performance — Specific per- 
formance. Where tlie defendant 
vertxiUy agreed to rent the pluintitTB 
hiiuse for live years, and in purau- 
unce of that ajjrcenieiit, and at tae 
defendants' re<|uest the plaintilf made 
certain alterations in the house, apecl' 
6c performance decreed or at the de- 
fendants' election damages. Kauf- 
wia« <% Miduttl, 279. 

—Part VI,— Sale to defeat credi- 

tora- Bill of Sale. — 13 Eliz, ch. 6, 
Act No. 557. In order to avoid a 
Bale under 13 Elix. ch. 5, it is neces- 
sary that good consideration shall not 
have bi!en given, and that the person 
to whom the property ^is assigned 
shall not have received i\, bona Jide, 
but with notice of the fraud of the 
assignor. In determining wliether a 
document is or is not a bit! of sale 
the laUr decistunago tu show that the 
Court will look at the real transac- 
tion lietween the nartiee and ascertain 
Uie actual truth of the oase, and will 
hold that a document, althoogh in- 
formal in chnracter, ia a bill ot sale, 
if it is shown to be either a miiDiment 
of title lo the goods, without which 
there would be no transaction be- 
tween the parties, or a depository of 
the final inlentioii of the parties, and 
therefore neceaaary to be put in ovi- 
denoe In proof <d the tmuMtion. 



a judsini 
juiwcficti 



Act No. 5-i>7 (reproduced in the In- 
struments Act I)j90) with the excep- 
tion of seotioD 11 applied only to 
transfers by way of mortgage or secu- 
rity and' does not include absolute 
transfers. Aakruj o. Dauby, 255. 

Judgment, Form of, against mar- 
ried woman. ahepkeTd r. Pcngliue, 
202. 

Variation of. — Motion to vary 
[ment — Coata. The Court hai 
vary its judgment up 
till the time of the drawing up i)f the 
order. Iho party who renders a mo- 
tion tu vary the judgment necessary, 
must pay the coata of the motion. 
Aikcui V. Ba«.by, 27S. 

Judicial Separation.— See Mor- 

JUSticeS Act 1890, 8. 23, (I). (Per 
Higinbotbam C. J., and Hooil J., 
Williams J. di-fentietU). Tlie woros 
" hia phuie of business " in aection l£3 
(I) of the Justices Act 1890 are not 
limited to cases wheie the dutendant 
is the master or one of the niaatera of 
the biisinosB but extend to cases where 
the defendant ia merely emplojied aa 
a servant or officer, (fer Williama 
J., ilisseuei-iUr) ''His place of bus- 
iness" in aection 23 (l)of the JuKticea 
Act ISOO, means the place of business 
of the defendant, the place where he 
carrica on businesa and of which he 
has the controL jVrii;.'« v. Ah F-nk, 

E. 116— Order to review-Dc- 

teiition of prisoner's properW— Gar- 
nishee — Attachable debt — tfurisdic- 
tion, A. R. B. waa arrested in New 
Zealand on a charge of cbtaiiiing 
money under- false pretunces. Whou 
arrested a largo aum of money was 
found on him, the greater portion of 
which was converted into a bank 
draft and lorwarded to the police in 
Victoria. An eieoution creditor of 
A.E.B. tookoutasummonatoattach 
part of thia aum lu the handa nfC, 
Chief Comuiiasioner of Police in 
Victoria. The police magistmte 
who heard the summons mode an 
order ilirectiuy ('■■ to pay the execu 






t of t 



iebt. An 



tained. Held, that even assuming; 
that the detention of the money from 
A. R. B. by the authorities in New 
Zealand was a wrongful detention, 
atill inaamuch aa there was no evi- 
dence that A. K. B. hdd waived such 
tort, the [.olioe magistiate had no 
iuriadiction to make the order be had 
made. BarLti- r. Hrtmnt,,; ISO. 

a.a, 117, 118, 141.— Moaning 

of aggrieved— Debts owing or accru- 
ing. The debtor in a proueedin); 
under as. IIT, UKuf tlie JuBticea Act 
1890, may obtain i n order to review 
tlie garnishee proceeding unders. 141. 
When the payment of money is de- 
penclent u|iou a condition pi'ecedent 
e.ij., the final eertilicate of an arohi- 
teot, no Attachable debt is constituted 



until tJie architect's certiBoato is 

given. Untkeringt'iK v. Dri^alt, 42. 

— s. 147— The Court will not 

under this auction amend an onler of 
justices unless it l>e clearly provid to 
the satisfaction of the Court that 
there was sufficient evidence b^ore 
the justices on which they would have 
1>een justified in drawing up the order 
free from any defect. tCoMoH r. 
Hyai, I8.S. 

Land Act 1884 sections 27, SB- 
Pastoral Icnsu— Order of redemption 
— ultra rircji— " Honieatead." An 
ordet of the (iovernor inConncil 
requiring (or mining purposes ail the 
land compriseil in a pastoral lease, 
incorporating as conditions subsec- 
tions ti, 10, nnd 13 of section 27 of the 
Lcuid Act 1864 ia valid aUhough the 
order pui-ports to be made in exercise 
of the p'lwer conferred by sub-aection 
8. Payment of the rei[Uisite aum is 
a condition precedent to the exercise 
of the powers conferred by section 29 
of the Land Act 18S4. Srvtdtr v. 
rht Qmen. 173. 

8. 32 — Transfer of lesse — Con- 
sent of lk>ard of Land and Worka. 
The plaiiitift agreed'to transfer to the 
defendant land leaseilutid^r sec. 3H, 
Bub-s. 2 of the Land Act 1S84 subject 
to the conact of ihe Land Depart- 
ment; the lease provided tliat the 
consent of the Board ol I.audB and 
Works should be obtained before 
a)-sigument. Held that by " Lands 
Department" both parties intended 
"lioard of L.nd and Works" and 
that consent by the lat(«r satisticd 
the agreement. Held further, that 
there was no aisigument until the 
trausfer was reglsterod, and that con- 
sent before such registration was auffi- 
cient. An agreement to assign a 
lease aubject to such consent is not 
illegal as lieing in contravention of 
sec. .18 Bub-scc. 2 of the f^nd Act 
1884,J linivtnv. Wraltni, 267. 

s. 65. — Vendor oud purchaser 

— Specitic performanoe. A purchaser 
of land sold a: an auction, where the 
title to the land IB described as being 
under ate. So of the I:and Act, cannot 
resist specific petfnruiance of the con- 
tract of sale on the ground that he 
has been milled by the description of 
the title. A vendor may be allowed 
to make title even after decree. A 
condition attached to the license 
under te<^, So of the Land Act that the 
licensee nhall enclose the land with 
a good and substantial fence does not 
mean that if ibere is already a good 
and subetantial fence upon the land 
when the licennee goes into possession 
that he shall pull it down and eivct 
another. Licenses granted undersec 
05 of the Land Act are licenses froon 
year to year and though It is the 
practice of the department to grant 
renewals of such lioenses, ea^ so 
called renewal is really » new licenae 
BD that B breach of the conditions of 
the license prior t« tiiu grant- 
ing of tiie Mst so-ntUed renewal 
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would not render the eKhttmg 
licenw Imble to forfeiture. Where 
there in a, condition in the contract 
of i&le That all objections to and re- 
qnlsitionBontitl«ihBllbema'l»by the 
[jurcbMHT within » time certain, but 
the vendor ia grilling to gn on negoti- 
ating aliont tlie title after the expiry 
of each time such cnndition i« deemed 
to be wured. A veudor coetractid 
to mU to a purchaser 48 acres of land, 
SBacreaof which were hold ander tvo 
lieetiiKB granted nnder nee. 05 at the 
Land Act. Held that such contract 
was illegal and could not be enforced 
in that wc. 65 of the Land Act only 
allows a licensee lohold 20 acres of 
land under a license granted under 
thataeoOon. Held also that the in- 
abibty of the vendor to convey more 
than 20 acres wo B not adeGciency bnta 
defect, and could not be compensated 
for either under the compenaatlon 
clause iu the contract or under the 
general law. field also that even if 
It were a deficiency, the quantity was 
loo large for compensation. Harrit 
B. OdlTng; 100. 
Landlord and Tenant— where 

a person goes into paesenioii oF land 
as a tenant at will and his oci:upiitioii 
is beneficial to himself and not to 
his landlord, the poeaesaion ol 
EDch premises becomes atlverse to 
the owner either from tlio deter- 
mination of the tenancy iu fact or 
after the expiration of one year from 
its inception which is its determina- 
lioQ in law *nd even tbnuph each 
party acts an before and believes bis 
interest in the land to be the snme as 
before. Tbo Statute of Limitations be- 
KilW to run agui"!st the ownor from 
thn time of snch determination either 
in fa t or in law. The wonle " shall 
be deemed to have determined " iu 
BPction 23 of the Real Property Act 
1X00, mean "conclusively dwmed." 
M'htre a peraoii ia put into the pos- 
arsaion of Wd to protect the iiitereets 

_r ._ ■..,...^ _ !.., tfoBt U 



to the infant the t^Ututc of Limit*' 

tions will not run nuuinst the infant 

during his infancy, Folffi f. Euan, 57. 

Lease— See Mining on I'rivate Pro- 

Srty Act 1884. Carroll v. Wo-l- 
idge, 151. 

mortgage of.— See Mortgage. 

D/amirr r. Oeorgt, lOfl. 
Legal Profession Practice 
Act lt*91 see. 1 1 sab-sec 2 Barris- 
ters or aolicitom adiiiittrd to practice 
in any part of Her Mnjosty's dcniin- 
ions, olhurthanin Victoria, whnseek 
to be admitted to practice as Iwu-ria- 
tera nnd aolicitors of the .Supreme 
Court of Victoria, muet not only pro^-E 
that they hove obtAincd a qualifica- 
tion of equal value to that pi-eauribed 
by section 11 of the Lecal rrofestion 
Practice Act 1891, but must also show 
that all the nuatificitiona existing iu 
that pMi of Her Majesty's dumiulons 
from which they come, ore equal to 



above toei] tinned b> ctton, 
nurf !jy«cli, 228. 
Libel— See Wrongs Act 1890. Toap- 



- Wiho: 



54. 



Words necessary libellous — 

KuDoiiot) of jndgeandjury. If words 
writtiu nr printed oie not b their 
natural s^nae liliellouH, and the plain- 
tiff fails to ahow by eitrinaic proof 
that the:r were us<d in a libellous 
sense, it is the duty of the judge to 
witlidraw the case froin the jury ; if 
suuh words necessarily bear a libellous 
meaning, it is the duty of the jury to 
find that they are libellous, and the 
Court wit] net aside a contrary Bnding; 
if each wonla are of doubtful import 
and may or may not bear a. libelloos 
meaning, itisforthejury to determine 
whether they are libello>is or not. Per 
a'Beckett J.— The Conrt will not set 
aside the finding of the jury that cer- 
tMn wordadonot import a libel unteea 
there is no escape from a libellous in- 
terpretation. Blonhki r. Smilh 104. 

Miniater of the Crown — Ab- 
solute privilege — Prr Moleewortb, J. 
—A Miniaier of the Crowu is not ab- 
solutely ir rivileged from actions of libel 
i„ .^...^..t ni u,.,!!-^^ atatementa made 



Licensing Act 1886. as. W. 58— 
Licensed premises — sanitary improve- 
mpnts — Service of copy of order on 

owner. In procei dings under a. SS, 
jiroof of B' rvice of the copy of the in- 
spector's order on the ownir !s not u 
uondition precedent to the right ot the 



1890(No. llll)fl. 25-"Town 

ship" in thatsection means an aggrega- 
tion of dwellints hrger than a village 
—This definition is not satisfied by a 
townahip proclaimed ns such by the 
Govemor-in-Council hut containing 
no dwellings. JIfij. r. IltU, 190. 

s. 148 — Honest refusal toadmit 

a constable into a, hold bar is not 
wilfully del nying admittance. TbdHi 
r. Itt.y, 100. 

Life Assurance — Insurance 
Poliiy — " Die liy his own act " 
Estoppel. Tbo representaUvc of B, 
an iiiBurad, brought an action against 
the insuiaiice company InismI upon a 
ccrtifii'iitc or interim I'Oloof insuruiic 
on tlic lilc of M, dated ."Ith Rcptc.mbei 
IHOO. for the sum of £2,600, for the 
term of 4 mouths until 6th January, 
IHRI. The application for the policy 
which was made by the crrtiScate a 

Eart of the policy inclnded a warranty 
y the insured that he would not die 
l^ his own ivct during a period of 2 
years. Held, that the word " art " 
mentioned in the warranty, consisted 
of (1) an intent in the 
an object known and 



of wUl (3) of a movement of the body 
conformable to the object intending 
and resulting directly from the exer- 
cise of the wUl. If, in the transaction 
itself which is in dispute, one bailed 
another into the belief of a certain 
state of facts by cond'ict of culpable 
negligence calculateil to have that 
rt'BUlt, and such culpable negligence 
has been the proximate cause of lead- 
ing, aud has led the other to act by 
mistake upon snch belief to his pre- 
judice, the second cannot be beard 
afterwarda as against the first to show 
that the state of facta referred to did 
not exist. Ballaniyntv. Thi- Mvlwd 
JiuvraiiftCo. ofNno Y.^i, 21, 161. 

Llghternian— See Common Carrier. 
Boyt v.Mo,A,TA. 

Local Government Act 1874, 
ss, 376, .W4 — Draining of roads- 
Powrrs iif municipality. Held by the 
majority of the Conrt (Higinbotham 
C.J,, and Hood J. ilvurnlinttihw) 
that nect!nn .Yr6 of the Local Govern- 
ment Act 1874 does not autliorise a 
municipality, either expressly or by 
nocesaary implication, in mokiog a 
road to make drains for the pur|>ose 
of dmining the road in such a way as 
to discharge watnr on oiljoinlng land. 
Camlai:' V. Sliirt of Cavl/ii-ld, T2. 

1890 a. 24S— Valuation of rate- 
able property— (Jrowii grantsubjectto 
restriction. (Pn- Higinbotham, C.J.) 
Where land is anbject to certain re- 
strictions and conditions, such land 
is only to be rated upon the annual 
vslue which a hypothetical tenant 
from year to yeor would give for the 
Isud if let to such tenant subject to 
such restrictiouB and conditions. The 
Truatoea of the Victorian RiSe Asao- 
ciotion V. Tbo Mayor, etc.. of Wil- 
Jiamstown, 16 V.L.R., 251, correotfd 
and assented to. In determining 
the mtfl to which land is subject 
under the Local tinvernmrnt Act 
IH90, the net annual value to the 
ocuupior, and not the net annual in- 
come, is the fact to be aacertained. 
Trustees to whom land i-< granted by 
the Crown in foe simple cannot ever 
become tenaiita from year to year ot 
the land for the purjioBca of thflir 
trusts, and einnot therefore be taken 
into consideratiou as possible or 
hypothetical tenantof the lands. {Per 
Holroyd, J.) In oaacssing either the 
net annual value or the capital value 
of land for rating purposes, the Court 
has not to take into account any con- 
dition imposed hy law respecting the 
application of the revenue that may 
be derived fiom such land, but it 
munt take into nonsideration all re- 
atrictions and conditions imposod on 
the iiaer of such laud. The trustoes 
of the Virtorian Rifle Association v. 
The Mayor etc of Williamstown, 16 
V.L.R, 2.11, questioned. (/"era'Hec- 
kett and Williams, J.J. ) Where laud 
produces an income, the ultimate pur- 
pose to which auuh Income is to be 
applied is not tc be taken fnto con- 
sideration in ascertaining the Minnal 
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vtlne of inch land tor rating parpOBea. 
The troBteea of the VictoruD Rifle 
Astociation v. The M^ot eU'. , of 
WilliamBtowD, le V.L.R., 251, dia- 
■ented from. [Per Hodj;ea J.) Where 
ft U admitted that land is rateable, 
but Du satisfactory evidence of the 
aniioal value of iDch land is giveo, 
the only conne open to the Court is 
to fix a Dominal rate. The trustees 
of the Vivlorian Rifle AtsociatlOD v. 
The Mayor etc., of Williamstown, IS 
V.L.E. 261, dimontod from. {Ptr 
Hood J.) In arriving at the annual 
value of land for rating purpoMS, 
where such laud ia Bnbjoct to lai-ious 
restrictions and conditions, the real 
teat to be applied is, what noiild a 
tenant give for the land provided that 
he is to be subject to the restrictions 
and conditions attaching to the land. 
The triisteM of tlie Victorian RiBe 
Association v. the Mayor etc.. of 
WUliamstown, 16 V.L.fL, 251 as- 
sented to. The Tnvnefs and CoiiiicU 
oftht Royal A i/riciJlvml Sorielt/ of 
Victoria v. Tht Mayor tie. o/ fSe 
Toim o} EatuSoi, 242. 

«. 288— R»t«s — Demand tor 

payment— A demand under sec. 2Sft 
of the Lijcal Government Act 1890 
may be sufficiently made by sendlDg 
it throujili the poet. Shire of Dandr- 
Kiing V. Dnill, 114. 

& 405— Corporation — Fence — 

Negligence. A municipality is bounrl 
to keep in repur any artificial work 
of its own creation. Siftir v. May v 
nf E'acadoi, 7. 

Lottery— A and B entered into an 
agreement that A was to obtain a 
ticket on their joint account in a 
£10,000 sweep on a horse race. A sent 
for a ticket on his own sole account 
in ■ £.50,000 sweep, but d'd not in- 
form B. of his change of intention. 
The £50,000 sweep, however, was 
full, and a ticket in the £10,000 
sweep waa returned to A. Held that 
the ticket must be deemed to have 
been taken on the joint account of A. 
and B. A. and B. obtained, on a 

i'oint account , a winninj; ticket in a 
ottrry got up in New South Wales. 
The prii« was paid to A, who rofoaed 
to pay over to B his Rh.iro of the 
prize. B sned for the amount. Held 
that though such a lottery would have 
bi'en illegal in Vict.irio, yet as It was 
not illegal in New South Wales, A 
could not avail himself of the law 
against lotteries in Victoria to resist 
an action by B to recover his ahare 
of the prize moni'y. Fluram-t v. 
Htiirhini'tt, 15. 

Marino Act 1890, a, 13-Master— 

Benefijial owner— t..ci(««i'o«rfi. The 
■-master" in the l.^th section of the 
Uatice Act 1890 means the person 
who was the master at the time the 
vessel Grst became on obstruction to 
the navigation of the port. In a pro. 
ceeding before Justices under the IStb 
section the beneGt;ial owners of nshlp 



ss. 177, 183, (2)— Evidence Act 

1890 (No. 1088), lec 53— Cf rtioraW. 
Service of a copy of the answers and 
of the judgment of the Court is a 
sufficient compliance with the provi- 
sions of sec. 177. ^ec. 183 gives the 
Court power to find a person guilty 
of gross misconduct. An inteatiga- 
tion by the Court does not come 
within the provisions of the Evi- 
dence Act 1890, and therefore the 
person charged tea competent witness 
in his own behalf. When crliorari 
will be granted. I« re BiU, 166. 

Market vatue-.See contract, Yie- 
irry r. FoUy, 68. 

Marrlag'e — Dissolution of marriage 
on the ground of desertion will not 
be grant«d while an uncancelled deed 
of separation executed by the parties 
remains in existence, provided that 
the right to relief baa not accrued 

?rior to the execution of the deed. 
fumphriei v. Jfumphrim, 191. 

The Court will not grant a de- 
cree ni'W for the dissolution of mar- 
riage where the only evidence, that 
the person served with the petition is 
the petitioner's wife, is the uncorro- 
borated evidence of the petitioner 
himself. PiranJv. Pkaiid,l9i. 

Coats of petitioner suing in 

foTWa pavperii. In a suit for the 
dissolution of marriage by wife 
against husband the petitioner, if 
snccesstul, though she sue in Joima 
j'ovjirrii, is entitled to costs ont of 
pocket. Domee Carrt v. Dom/e 
Carrt, 195. 

Marrietee Act isoo, a. 48- illegiti- 
mato chud — Evidence — Corroboration 
of mother's oath. Tnacomplaintforthe 
maintenance of an Ulei^itimate child 
evidence by the alleged father that 
he is the father of a former child ia ad- 
missible, and may he corroboiative of 
the mother's oath. Contradictory 
statements given in evidence by the 
alleged father of on illegitimate child 
with respect to his intercourse with 
the motner of the child shortly prior 
to the conception of the child, may be 
corroborative of the mother's oath. 
OaJbaUy v. Wa'kim, 210. 

— s. 74 {c). The respondent waa 

convicted in New South Walea in 
1887 for obtaining money under false 
pretences and served a sentence of 
uncertaiD duration. Bariy in 188(1 
he was convicted in .South Australia 
for passing a valuelefs chei^ue, and 
was Bcnt«nced to 6 months' imprison- 
ment. In the same year, shortly 
after his release, he was again con- 
victed of forgery, for which he re. 
coivod a sentence of three yeirs. 
Held that these amounted to frequent 
within the meaning of 



though his cruelty may have afforded 
her a good excuse for so doing, glim 
whether this constitutes an act of 
desertion on thu part of the husband. 
If during a temporary suapenae of co- 
habitation, mutually agreed upon, 
the respondent has been guilty of un- 
equivocal nets demonatrating that he 
has token advantage of it to oreok (dT 
his connubial relations and hsa de- 
serted his wife, desertion will be 
deemed to have commenced from the 
tjme of the MHmniaslon of tkeae acta. 
Nftimm r. A'eilion, 193. 

B. 78— Divorce RuIm 1885, T. 6 

— An order excoiing the petitioner 
from making any person a co-respon- 
dent to the petition cannot be ob- 
tained until oner service of the peti- 
tion on the respondent. Harlty r. 
Harlry, 85, 

SB. 87, 96 — Alimony — At- 
tachment — The Court baa power 
to grant an attachment uaintt a 
husband for non-payment of arrean 
of an annuity included in on order 
absolute for divorce. Defects in on 
order not appealed from in a matterin 
which the Conrt baa jurisdiction can- 
not be relied on as an answer 1« a pro- 
ceeding tu enforce an order. Gilckritl 
V. OiMiriU, 153. 



111.- 



' Nullity of I 



riage— Sea 111 of Act No. 1106 
does not apply to suits for a declara- 
tion of 'nullity, and therefore a judge 
has no jurisdiction, In tuch snita, to 
mokeao order that a sum of money be 
paid into Court to enable the female 
petitioner or respondent to have the 
merits of her cose investigated by a 
proctor. Mvir a. Sa'htrrlaiui, 20. 

sec 1 1 1 — A wife has to aotisfy 

the Court that she has not sufGcient 
separate estate to brinic herself within 
the meaning of sec. 111. Hugo r. 
Hvgo, 157. 



sec. 111. — In appUcaUoas 

under this section the Court has 
to enqoire whether the wife hat 
or has not sufficient separate estate 
and also what would be a sutficient 
sum, if she has not such estate, to 
enable her to have the merits of her 
case investigated ; and therefore an 
afHdavit is required not only that the 
wife has not sufficient estate but also 
to sho«' dreumatjineea from which the 
Court can gather what would be a 
sufficient sum to enable her to have her 
case mvestigatod. Bout t. Bout, 2S2. 

Married woman,— form of judg- 
ment against. Shepherd v. Ptnglant, 



against a married woman. Lbligatdrj- 
judgment against. Formjof. Where a 
purchase is mide in the name of a wife 
or .other Dear telative the z 
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tioD tlut a proviaion woa Intended ia 
only a circutnBt&nue of evidence, and ' 
evidence ia admUaible to rebut auuh 
preeamption and to prove what was 
the intentfon of the purchaser at the 
time the porchaae money was paid. 
In action! or contracts n^ainat a mar- 
ried wo-nan it i* only vhere damages 
or coats are recovered that the plain - 
tiff mnat prove that the married 
woman had aeparate property at the 
time the oontroct was made. The 
form of judgment againat a married 
woman under sec. 4 anb-aec. 2 (ap- 
proved of in SeM r. Morley 20 Q. R. D. 
at p. 132) may be as follows ; -' It is 
ixljudged that theplaintitf do recover 

£ and costs (to be taicd) against 

the defendant (the married woman) . 
such aum and costa to be payable out 
of the separate property, aa herein- 
after mentioned, and not otherwise. 
And it ia ordered that execution here- 
on be limited to the separate property 
of the defendant (the married woman) 
not aubject to any restriction 
against anticipation, unloss by 
reason of aoction 22 of the Married 
Women's Property Act 1890 the pro- 
periiy shall be liable to execution not- 
withstand in g such restriction. A mar- 
ried woman couid have beeo aued for 
the enforcement of a trust before the 
Married Women's Property Act was 

E Rased aud as the Act does not limit 
ut extends the liability of married 
women a fortiori she can be sued for 
such a cause of action now, Shipherd 
II. PengltLif, 202. 
Medical Act 1890, a. 11.— The nse 
of the term "ocnliat," coupled wilh 
evidence showing an intention t<i use 
it as a medical or surgical term or 



1 offen. 






of the Medical Act 1890. The term 
" oculist " is a nord of 4ouble mean- 
ing, and may be a medical or surgical 
name or title within the meoning of 
section 11 of the Medical Act IS90, 
or it may not be such name or title. 
Hardie v. Siiglefoi, 184. 

Mining Companies Act l87i, 
sec. 50— Sale of forfeited shares. The 
advertisement advertising the time 
when the call on gharee in a 
company will be payable must be 
published a reasonable time be- 
fore the call is payable, aud a 
call which has only to be advertised 
in Melbourne and ia payable in Mel- 
bourne, is ressonably advertised if 
seven days' notice ia given. Every 
ahare in a company is liable to pay 
calls, and if shares lying in the hand^ 
of a company are, after a call baa 
been made, bnt before it has become 
payable, sold to a purchaser, auch 
purchaser is liable for the call when 
it becomea due. There is no proviaion 
in the Companies Aot which preveuts 
directors of a company, after an 
abortive sale of forfeited shares, from 
ordering and holding a fresh sole. 
Moore V. Wheal Bujerterno Tin Min- 
iny Co., No LiahilUy, 108. 

M, ffi, 66, Where a g*U u{n»i 



■hares in a nu-liubflity company haa 
been mode, and remains unpaid for a 
period of U days from the making 
thereof auch abares become forfeited. 
\^'hen a director of a no-liability 
company loses his qualiticatian as 
auch director by the forfeiture of his 



Where the articles 
of a company do not contain a provi- 
sion validating the acts of de farto 
directors aa opposed to dr jure direc- 
tors, all acts doni.' by unuualified 
directors are invalid. Iladdow i: 
Dvlit Coy., No LiahilUy, 4. 
Mining on Private Property 
Act 1884— Lease— Re-entry— A, the 
owner in fee simple of certain land, 
granted a lease of it, for mining pur- 
poses, to B for the term of 21 years, 
dating from the 6l.h February, IS81. 
In the year 1884 the Mining on Pri- 
vate Property Act 1884 came into 
force, and on the 13th Jnly 1885, B 
obtained under that Act a mining 
lease for the term of II years, giving 
him a right to mine on A's land. 
Subsequently these teasea were as- 
signed to C. Held, that on a breach 
by C of the covenants of the lease 
from A to B, A, notwithstanding (he 
subsisting mining lease from the 
Crown to B, was entitled to re-enter 
end dispossess C of the land. Carroll 
V. Wooldridgi; 151. 

Misrepresentation— See Sale of 
Land. Curuf.itv.Yan7eanCo.,ii1. 

Mortgage— Clogging the equity of 
redemption. A leased certain pie- 
mises to B for a term of 21 years. B 
mortgaged that lease to C, and in the 
indenture of mortgage wne a covenant 
giving C, the mortfragee, an option to 
purchase. B asai^rned a lease to D, 
who took the assignment with full 
knowledge of the mortgacie and the 
therein contained giving the 



Held that the action was miscon- 
ceived and would not lie against the 
assignee of the lease. A coveuant in 
a mortgage over a Isaac, giving the 
mortgUigee the option to purchase at 
u price which shall be the proportion- 
ate value of the lease on the day of 
purchsse calculated upon the basis of 
a Gied sum as the value of the lease 
on a particular dav, prior to such 
purchsse, is not void for uncertainty. 
A covenant in an indenture *of mort- 
gage, giving the mortgagee an option 
of purchase, cannot be speciflcany 
enforced, as it is in direct violation 
of the rule of law that the equity of 
redemption cannot he clogged in any 
way. Dvsittorr v. Qi-irri/tTiOG. 

Mutual mistake— ^^ Contract. 
Chambtriain v. ThornioR, 188. 

Negligence — Contributory neglig- 
ence. A passenger travelling by rail 
put his b^ out of the window. An 



approaching train comiog from the 
opposite direction had one of its 
carriage doors wide open. This door 
struck the passenger and killed him. 
In ail action by the administrator of 
the deceased against the Kailways 
Commissioners for negligently causing 
the drath of the dpceued, the defence 
to which was a denial of negligence 
and on allegation oE contributory 
negligence, the jury found a verdict 
for the plaintiff for £200 damages, and 
judgment for that amount was entered 
up for the plaintiff. Held on appeal 
and motion for new trial {prr Rigin- 
botham, C. J. , and Holroyd J. ) that the 
factof the door of the passing train be- 
ing open was evidence of negligence 
on the port of the defendants, and that 
the act of the deceased in putting his 
head out of the window though a 
voluntary act was not an unlawful 
act, nor was it obviously a dongeroua 
act, and that therefore it would not 
be affirmed that the evidence went 
ueceesarilv to show that the neglig- 
ence of the deceased was the cause 
of his death, or that the deceased 
had been guilty of any negligence at 
all, and that therefore the question of 
contributory negligence could not 
have been property withdrawn from 
the consideration of the jury and a 
verdict directed for the defendant, 
and the appeal was dismiBsed and the 
motion for new trial refused. {Ptr 
Williams, J., fjufenfiente). Assuming 
that there was evidence of negligence 
on the part of the defendants Id res- 
pect to the open door of the pas^ng 
train, yet if a passenger choosea to do 
an acf. outaide the carriage, which 
may be dangerous, he does that act 
at his own risk unless he has been 
induced or invited to or Is excused 
from doing that act by reason of some 
inducement, conduct or default of the 
defendants. King n. Vietorian Rail- 
ways CiyiniiiMionerii,'2^ 
New Trial— Right of Court to con- 
sult the judge who tried the action. 
Testamentary Incapacity, Qoeationa 
for the jury. On a motion for a new 
trial on the ground that the rerdiot 
of the jnry is against evidence and 
the weight of evidence the court has 
a right to consult the learned judge 
' who tried the action as to whether he 
was satisfied with the finding of the 
jury. On auch a motion the queatton 
that the Court has to consider ia not 
whether the learned judge wh« pre- 
sided at the trial was satisfied with 
the findings of the jury though 
serious consideration shoold be given 
to his opinion ; nor is it for the in- 
dividual members of the Court to 
consider whether they themselves 
would have come to a different 
conclusion, but it is for the Court to 
consider whetlier the verdict waa one 
aach as a jury of reasonable men 
ouBht not to or could not, D_poa the ■ 
evidence adduced at the trial, have 
arrived at. In an action to set aside 
a will on the gronnd of teatanentary 
incapacity the qnestioai that the jury 
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have to coiuider are whether at th« I 
time the testotor made the will iu i 
dispute hia mind h«l a aufKoicnt ! 
BTaap of the nature uid extent of his j 
deviBuble property, of thoee who . 
might be cooaideri^d to have claims 
upon him and of the nature of tho«c 
cfaimB. McMrckan v. Aittt«, 199. j 

Oculist, meaning of—i^ee Medical i 
Act 1890. Nardil- t. Siigltlmt, 184, i 

Part Performance-— See Sale of i 
Land. t?ue-( i\ Watoon, 66. ' 

See InfltiumentB Ace 1890. 

£a«fman v. Mkhael, 279. 

Payment into Court.— See 
« Act 1890. Tomptitt r. Wil- 



Vronge A 



Police Offences Act 1890.— 
Who may be informiuit— Penalty— 
See Sargood r. Vealv. 13 A.L.T. 121. 
Re GooilisoH, 165. 

8. 6 — Bye- Law — Hawker — 

Linger or Loiter. A bye-law of the 
city of Ballarat wovided as foUowii — 
"Any pereon ofieiing for Bale any 
commodity in any street of the city 
■hiill not linger or loiter in auch itreet 
nor occupy any fixed itand therein, 
but Bhall keep moving along such 
street on the side therenf sitnate on 
hi^ left hand, at a reaacmable walking 
pace of not less thao one mile per hour 
and shall not travel tlie same road , 
street, or pathway more than once in 
the same hour. Held by the majority 
of the court (Hisinbotham, C.J., dit- 
KHliente) that a hawicor remaining for 
36 minutes in the same place do«s not 
comply with the regulations. MuTiihy 
x: Lef, 43. 

Police Regulation Act i»90, 
sec. 4 — Powers of Govemor-in-Coun 
cil. The Govemor-in-Counuil hru 
power to dismiss or discharge any 
officer ; this includes the Segal power 
to permit or even tn compel him, 
without a certificate of incapacity, to 
retire from the force. Qrcrii p. The 
Queen, 29. 

Pounds Act 1890, B. 30 (I). Notice 
in the (lovemment Gazette, although 
prima faeie evidence of the existence 
of a pound is not the only evidence — 
Thr limits of a pound need not be 
proclaimed — Notice to the owner of 
impounded cattle is nut necessary to I 
malie the impoundinglegal— A pound- 
keeper's statement nnobiecCed to at 
the time Is sufficient evidence of his i 
appointment. Rois v, Conlillo, 21n, 

Practice— Rule* of Supreme Court 
18840rderIU.,r.6— Order XIV., r. 1 j 
— Promissory note — Interest — specif j 
indorsement — A claim in a writ for 



— Where, In an ap[>licatJon for final 

judgment, the exhibits referred to in 
the pluintifTs' affidavit are not served 
with the affidavit such non-service is 
an irregularity only and can be cured 
by graiitini; an adjonmment— Whire 
iu a writ purporting to be a specially 
endorsed writ there is a inanifL'st 
blunrter in the paiticularB, such 
blander not altfinng the manifest 
sense of the endontenieot. Held that, 
the blunder did not deprive the writ 
of its character of being a specially 
endorsed uiic— In an action by a cus- 
tomer against hia banker for payment 
of an account current no previous de- 
mand for payment is necessary before 
action; the writ beingasuflicient de- 
mand. Tniixlall Briek and Pott-ry 
Coy. V. Mtrra«lih Bank o/A*atralia 

Limteti, 178. 

OMerllL.r.e-OrderXIV., t. 

I — Specially endoned writ — Final 
judgment — Amendment — To entitlea 
plamtiff to apply tor final judgment 
under Ortler XfV. r. 1. thewritmusl 
be specially endorsed at the time the 
defendant enters his appearance — 
After appen ranee an amendment of 
the writ will not be allowed for the 
purpose of enabling the plaintiff to 
apply tor final judgment under Order 



Orienlnl Banting Oorporatioi 



: Pert, 



Orderin.,r.6— 0^ae^XlV..r- 
l— OrderXIX., rr. 4, 11— Sp^eUUy 
endorsed writ— Interest — Signature 
by firm— Delivery. Where agnaian tee 
provides for payment of tiie "usual 
rate of interest," the holder irf the 
guarantee may specially endorse his 
writ for the principal sum and ia- 
' ' ■' , usual rate. A specially 



, need not have the word 
r thedate of dalive 
'. sfieciitUy ei 






mil, 198. 



Order III.. r. 6CF,)0rderXIV. 

r. i — Specially endorsed wiit — Morl- 
guge —Attornment — Landlord and 
tenant- Where by u mortgage deed, 
the mortgagor attorned tenant to the 
mortgagee, and the Uiorteagee had 

Slower of re-fntry on default, and de- 
nult was made. Hold, thst the mort- 



gagor 






fore the plaintiff can apply for judg- 
mentunderOrder XIV r. 1. Hiniber- 
lto*e V. JUitKhin, 156. 

Order III. , r,6— Order XIV. rr 

1, 2 — Specially endorsed writ— Final 

Sdgment—Non -service of exhibit*— ; 
regularity— Demand before action 



xpirod or hart been duly deter- 
mined by notice toiiuit within the 
meaning of Order III., r. 6 (F), and 
that therefore a writ to recover pos- 
session of the land could under the 
circumstances be speciaUy endorsed. 
J^ttrioK r. MrCariliy, 217. 

OrderllL, r. 6-OrderXIV., r. 

1 — Specially endorsed writ — Banker's 
overdraft — Particular- In terest— In 
an action by a banker to recover the 
oinount of an overdraft with interest, 
the particulars should state when the 
account commenced, the rate of in- 
terest charged, and the manner in 
which it is calculated, whether on 
daily balances or otherwise, and 
whether half-yoarly or other rests. 
Where a claim is mide for interest 
from the rtite of the writ until judg- 
ment, the particulara should show 
whether the claim is dem.inded by 
way of damages orpursuantto aeon- 
tract. Fed^-rfd Banh r. Byriit, 229. 

Order UI. , r. 6 ; Order XIV. , r. 

I — Specially endorsed writ — Over- 
drawn account — Interest. In an 
action by a banker to recover the 
amount of an overdraft, with^nterest, 
the endorsement should show how the 
claim for interest arises, whether by 
contract or otherwise, and how the 
rate of interest is arrived at Neui 



endorsed w 

"dilxvertd," 

endorsed on il 

writ may bo signed ii 

lirm of soticitore. Bank of Victorii 

Order IV. , r. 1 ; Order X 1 X. , r. 

* — Specially en doraed writ — signata re 
—Agent— Order IV.. r. 1, timtii the 
agent of the solicitor as the solicitor 
of the client, and therefore the agent 
is the person under Order X1X-, r. 4. 
who is meant by " thesoiicitor," and 
he and not his principal must aiga 
the endorsement to a specially en- 
dorsed writ. Hanty r. S'on', 288. 

Order XII., r. 8— Order XIV., 

r. I — Final judgment — Appearacce — 
In an application nnder Order XIV. 
for final judgment the production of 
the dnplicate men^orandiun of appear 
once, sealed with the seal of^ the 
Court, is sufiicient evidence ol the 
fact of appearance. Ha»k of Van 
Diemen'x Lajid r. /riy, ISO ; Do¥gkly 
•<, CovM'd, 180. 

Order XIV.. r. 1-Orda-LIV., 

r. 4*— Notwithstanding order LIV. r. 
4* the time for delivering a defcoce 
does not run between thi' time for tak- 
ing out and the hearing of a summon* 
for final judgment uiider order XIV. 
SiUtoit V. Santter, 3fi. 

Order XIV., r.l-Vacalion-In 

vacation a judge has no power to enter- 
tain an application for final judgment 
under order XIV. r. T. Oili t. 
Metropolilan Baiti, IS7. 

Order XIV., r. I— Final judg- 
ment-Affidavit in reply — In apjjic- 
ationsfor final judgment under oMer 
XIV. r. 1, a judge ought not to kuk 
at au affidavit iu reply to thededend- 
ants answering affirtavit. SirMirn 
a. Brooktt, 173. 

Order XIV. . r. 2— Order LXX-, 

r. 1 . Where in an application for final 
judgment it appeared that Uie two 
clear days had not elapsed betworn 
the service of the afiidavit in support 
and the return day of theannimons as 
required by order XIV. r. 2. Held 
that this was an irregularity oaiy and 
did not render the proceedings void 
and an adjournment wm granted to 
give the defendant the reqnired time. 
BobtrU T. BritUh Bank, 29, 

Older XVI., r. 2BL Wh<«: a 

plalntUf sueaia/iTMa pauparii, ootxt 
monrred in the satiaD pncr to the 
order permitting him to aue in sucb 
form, may be given against him. 
StanUy v. Moore, 2. 
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Practice— Order XVI, r. 48— Third 
PMty — AopliMtion — Ad ipplication 
by the delDDddnt fur leave to bring in 
uthtnl p&rty mi.'ht to be made on 
notice to the pUi..tilf,aiiannt<;^7)arf'-. 
Unio* Trrnaee *<;. C'oj. p. Wlii'.-, 180. 

OrderX'X.,r.4-MHterial facta 

— Pleading — WhereapartyintenilBto 
rely on p>evionailealin23 between the 
pkrtiea to add an implied term to a 
writtea uoutract he Diust let it ont in 
hia pleadings. Uplon p. Ckipman, 
239. 

Order XIX., r. 15. A general 

demiiner ia bad pleading — The point 
of law relied on must be spooiGcally 
■tated. Sioetlaaiu v. Jar«b', 169. 

OrderX[X.,r.27-Striking^out 

— SUnder — Pleading two defences in 
same pa.i'aj^ruph of defence— Where, 
in a plBA hj an action for slander, the 
first part of the porai^raph disclosed 
a defence of privilege and the tatter 
part, if sustainable, would have been 
a di^fen ;e of justification. Held, that 
the plea, ftsitfltood, was embarrassing 
and the latter part was ordered to be 
Btmck out. Laic'or p. Cri</i, 52. 

Order XXII r. 1 — Oidor 

XXXVI. r. 37— Slander payment into 
(.Viurt — Denial of Liability — Innnxdn 
—Farticuiarsiif evidence in mitisation 
of datnagea— Where in an aciion of 
slander the allegej jatu^nuto |ilacea a 
meaning on the words othec than 
their natural meaning, the defendant 
may admit the slander and pay money 
iuto Court and may deny the -nn'fai/o 
—Particuhirs under Order XXXVI. 
r. 37 are not part of the pleadinoa 
and 'should not be fik'd a« such. 
(itldiMll E. Diia'diHH 154. 

—Order XXVIII r. 6-Plcading 

— Amendment — Affidavit — UiJess 
theC'imrtiBsaiisflcdthat the party ap- 
plying is acting malajiile, or tliat by 
his blunder he has done some injury 
to the other party, which cannot be 
ciimpnuatnl by ooata or i^therwise, 
an application to amend a pleading 
ma/ be gnmted at any stage of the 
proceeding — Wlierean appucjtiori to 
amend a pleading is mode at a late 
stage in the proceeilings an affidavit 
explaining the delay is nut necessary. 
S»r- ti.am r. Ja.ob^, oO. 

— -Order XXXI. r. ]— Admiois- 

iratiou and Probate Act 1890 (No. 
1060) BS. 40, 44— Att'jmey under 
power — Caveat — Order iiiii — nter- 
rogatories— Where, in an application 
nnder sec 40 of Act No. 1060, by the 



1 lodged and an order 
•u>> gruit«d, the onginal executor is 
not a parly tn the proceedings, and 

therefore cannot lie mterrogated. Iji 
\tiU -J JIu/k-p, j1. 

Order XXXI r. 1 1 -Interroga- 
tories— Further ana were— Seri-ants or 
a};enta — The party interrogating can 
iiuly reituire the interro|jatod party to 
make inquiries from his servants or 
agenca aa to wliat his servants or 



agents know, or did in tho ordinary 1 
course of their employment. JUr- 
Mer-hmr. A'lken, 3.1. | 

. OfderXXXI.,r.ll-Iiitarrog«. 

Lories^The party int^rrogsling is en- 
titled to havn a distinct Btateinenton 
tlie face of the answer that the party 
in.errogated has made inijuiriea from [ 
his servants or agents, and that after i 
suoh inqiirics he is unable to answer | 
as to his kuowled^je, information, or 
belief. J'lie Oitij Nanpaper Com- 
pany Limitfd and mioth-T v. Tilt 
thening Statidard .Veityio^ier C'""- 
/•aiiy Limited ami o'/m-', 37 

OrderXXXI.,r. 11— lutenoga- , 

tories -Further anawers- Libel-In ( 
an action fur libel, a defendant may . 
object to answer an interrogatory aa 
to whether he published the alleged , 
libel, on the ground that the answer i 
might tend to criminate him. When | 
an objection is taken to answer an ! 
ioterm^tory on the ground that it 
may tend tu eriminalti the person in- ' 
terrogatcd, the judge must decide 
whether in hie opinion the question 
may have such a tendency, .liulrriun i 

Order XXXVI., rr. 39, 42- 

Ordsr XLI., r. 2 ; Order XLII.. r. 5. 
Wtiere, in an actii>n auainst two 
<lefeudanta, jndgtnent is given for one 
defendant and agtiinst the other de' 
fendant, the successful defendant is 
enti[li>d to take out judgment on his 
own behalf without iiiu irporatin ^ 
therein thti judgment given uguiutit 
the other defencUnt IHiere need not 
necessarily be only one judgment in 
anaction. Ske/ipar<l r.l'fngiase,10, 

OnlerXLV., r. 1— AtUch- 

ment of debts— Garnishee, A garni- 
shee order doe« not niakc the garni- 
shee a debtor of the t'arnishor aud 
therefore, where j. garuisheo order 
was still unsatislied, the garnishor 
rannot attach delj'.s due to the garui- 
ahcc. McKrM'J,- r. Walkir. IB. 

OrderXLV.,r. l-AppcndixB. 

No. 25— Osrolnhoe- -Affidavit— The 
nllidavitin supportof a^urnisliL'C enter 
ni-i muststat« that the garnishee " is 
within the juris<liation of the Court " 
— Ad affidavit dtncribint; the gar- 
nishee as of a place within the jnrisilic- 
tion Is insufficient. Aiicoeiv, jldro^'i, 
28. 

-_— Order LIV., r. 24— Notice of 

motion under this rule must be served 
widiin livedaysof tho order appealed 
from, and tl a morion must be maite 
within eight ilays uf the order ap- 
pealed from. CahiU •'. Ca'iill, 209. 

-— Order LV. rr. 61) and 70— Ona 

■ummona to vary a certificate of the 
chief clerk the costs will usually follow 
the event. JJt^p'isti' <•■ Afi liimrne 
JUofluif Suil'ir Comiianji, 212. 

— OrderLVII.,r.7-0rderLXV., 

r. '27(41) — Interpleader issue— (,'oeta— 
Beview of taxation — Where an order 
directing an interpleader issue pio- 
videa that the costs of both the plain- 



tiOti and the defendants in the isaue 
should al>ide the event. Held that 
the costs of the pruceedings should 

5 D as in an action between the parties. 
IcVitly B. CroiBlry, 103. 

Order LXV., r. 'U— Set-"ff— 

Soticit.,r's lien. Order LXV„ r. U, 
only applies to proceedings in any 
particular cauae or matter. Kilgariff 
r. DrUenli, ,tO. 

Order LXVIL, r. 9— Real Pro- 
perty Act l890(No. 113(i)ss. 125,180— 
Fi A.— lilKecution- Land. AshtrilF 
ctnnut seize and sell prcmcrty out of 
the jurisdiction of the Uoort. Her- 
Tick V. UnUal Glaude S. .V. &•»., 
252. 

Supreme Court Act 1890 (No. 

1142) sec. 85 — Foreign procedure — 
Wilful neglect to appear — A Judge 
has to be satisfied not merely that the 
defendant neglects to appear, but also 
thathin neglect is wUful.' Proof of 
service of the wri^ npon the defendant 
and of his non-appearance, coupled 
with .1 statement on oatb by a de- 
ponent of his belief that the defeo. 
<lant wilfully n " ' ' 
out any other 
from which i 

drawn one way or the other, is not 
sulfioient to satisfy the Judge that 
the defendant has wilfully neglectea 
to appear !« the writ, Quiiin r. 
.VrtcnWiify, 169. 

(Probate) — Administration — 

Dispensing with sureties. A. applied 
fur a grant of lottere of administra- 
tion dispensing with the sureties, and 
8upporl«dher application by an affida- 
vit by hei'self stating that there were 
no debts, and that she and the only 
next-of-kin (a son of the deceaaeil) 
had agreed on a division of the estate, 
aud by an affidavit by the son giving 
his consent to the grant witliout suoh 
suietius. Held that the son might be 
accepted aa the only surety, and that 
he need not bd required to justify, 
/a re mU, 95. 

(Probate.)- Administration- 

The Court will not grant admin, 
istration of an estate during the 
minority of an infant to persona 
not entitled, though they be near 
relatives of ihe infant, unless it 
be shown that it would be for the 
clear benefit of the infant that the 
grant should go. Inrt Mniiroe, 110. 

(i'robate) — Application for ad- 

miniatratiim i:t.a., of the unadminiS' 
tered estate of a testator by a Com- 
pany autliorised so to apply by the 
executors of the testator's auvivtng 
executor, there being children of the 
executor who are sole tjeneficiaries 
under the will, and the eldest of wliom 
is nearly of nge, refused. lit icill >•/ 
MrCarly, 212 

( Probate) — Administration — 

Caveat-— I *osts. — Where an executor 
advertised his intention to apply for 
probate but on a caveat being Itxlged 
took no further steps in the mattw, 



si^ 
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on notice to him, admbiiiBlration waa 
granted to the caTsatrix until the 
wUl WBB brought in and proveil. 
OoBts were not given against ttiu exe- 
cutor aa no oxpreaa notice wai civeii 
that auch an application wdiiIcI bu 
mode. In re WUliaiie, 284. 

Practice— (Probat«)—WiU— Execu- 
tiVB redding out of the jurisdiction — 
Bond — PowerB of Court of i'roLiato — 
Section SO of the Supreme Court Act 
1890, impliedly empowera the Court 
of Probate to require security to he 
given in any cose, or class of cases 
in which the rendering of aucounta by 
an e:(acutor could not readily be en- 
forced unleaa aocurity were given, or, 
in which, for any other reason it 
should seem tu the Court, thsL such 
an order would be reasonnbie and 
ueceaaary. Jit Kitiglii, H6. 

(ProUte)— WUl — Ihe Court 

will order a foreign probate to be 
sealed with the seal of the Court 
though the only property of which 
the testator died piissessed in this 
colony was trust property. In will 
o/macki/.-ood,SA. 

(Probate)— Will and Codicil 

—Ambiguity — Admission of parol 
evidence. A testatur by his will 
appointed his wife and a Mr. l^mble 
executors of hia will, suliaeoiuently the 
teatator made what was entirely a 
new will but which purported to bu 
only a oodicit,to the will appouiting his 
wile and one of hia sons as executors. 
On application for probate to the 
widow and son held that the codicil 
did not revoke the will and that 
parol evidence to ahow that it was 
the teatator'a intention to rev.ke the 
will was inadmiBsible and though 
there were no truabi under the wilt 
which Mr. Lamble would be able to 
perform probate wan granted to the 
widow and the son leave being re- 
served to Mr. Lamble to come in and 
prove. In icUl •<} BWeApr, 168. 

(Probate)— Will — Revocation 

by tearing— Willa Act ltl9l) a. IS. A 
very slight tearing aorooa a aubatantial 
andimpurlaut part of a will where 
there is evidence of an intention to 
revoke will amount to a revocatiun of 
awiU. lfawllliBi-..vokod,tbeC< 
though alt persona intereeted in the 
event of an iutestacy consent, will 
not grant probate. In uiill nf liailfr, 

im. 

(Probate)- Will— When the 

teatator'a wife ia appointed executrix, 
with a pruviaion in the will that in 
the event of her marrying ngaiii thK 
teatator'a aon to take her place us re- 
gards tiie will, prubat'] will bu granted 
to the wife, reserving leave (o the son, 
on her marrying, to apply for probate. 
In foUt of JJ-gaii, 212. 

(I'robatc] — Will - Where * 

duplicjite will is submitted for pro- 
bale there must be an alhdavit by 
some person who knows that the 
document is a duplicate. Where 



there are unimportant olberationa in 
u will, some initialled, and others not, 
and oil appear to have been made at 
the same time, the Court will graot 
probate with both classes of altera- 
tions. The Court will itaalf examine 
the will and determine when the al- 
tenitioos were made. In an at&davit 
in support, the place of buaiaGss of a 
Holicitor ia a auliiuieut description of 
hia residence, but not that of a aolici- 
tor'a clerk. The full name and reai- 
donce ul attedtiiig ivitnesa muat be 
supplied when puasible. In iBill o/ 
Perry, 213. 

(Probate) — Administration — 

Where adminiatration had been 
granteil to inteatato's father who had 
died before aweiiriiig the adminiiitra- 
tiun bund ; on an application for ad- 
miniatration by the mteatate's brother 
the Ciiurt required to know whether 
the father had left a will, and if ao, 
what waa its etfecL In n Day, 215. 

— (Probate}— Executor'a com mis. 

sion — W'here executora have paasotl 
their accounts the Court directed the 
Chief Clerk to allow comminsion and 
to fix the amount. In will of 
McGailum, 215. 

(Probate) - - Administration — 

Where a testator gave all hia property 
to hia wife for life, sn 1 appointed his 
sons to be executora after bis wife's 
death, adnunist ration c.t.a., wu 
granted to the widow, rot erving leave 
to the aons to come In and prove the 
will after her death. 1« ii-itl •:/ Irnw, 
240. 

(Probate)— Will— The Court 

will not extend the time within which 
appliuaiiun for probate muat be made, 
viz., aix months from the publication 
of notice of intention so to apply, 
wilh'iut su affidavit explaining the 
dehiy. In •iriil ol Mtrcrr, 241. 

(Probate)— Where the testator 

executed four testamentary docu- 
ments, A, B, C, and )D, of which A 
was a will and U and C co<licila to it, 
and D another will executed before 
C, the codicil C revived the will A, 
auil probate would be granted to t^e 
will A and tUocodicila II aud C. In 
Will of Craicjord, ■24 1 . 

(Probate}— Will— Legal estate 

— Trusts- A by his will kit hia teal 
entate to the UBC of trustees in truHt 
life and subject 
: of the person or 
persoua who at li'a death woulil be 
entitleii thereto by descent in case she 
had died Bei:^d thereof iu fee simple 
by purchase and iutestute. H having 
(lied ail action was bruuj;ht for a de- 
cUratiou of the trusts of the will and 
for all ueceaaary dirootioiis and en- 
quiries. Held that aa there were no 
trusts to bo declared the Court coul ' 



far B during 1 






■Mtll ,: 



Ocmmdl, 2»1. 

(Probate) — Practice adminta- 

^tratioii— ActNo. U78, as. 10, II— Ap- 
pointment of company in place of ad- 



ministrator — Form of order — Costa. 

In re LeaJiy, 299, 
Principal and Agent-Breach of 

warranty of authority — Distinct al- 
legation of auch aiithoiity. In an 
action for breach of warranty of 
authority to make a oontract, a dis- 
tinct allegation of auch want of 
authority is material and necessary. 
ifrHiono. n.^rl-of, 11. 
Privilege— See Libel. ^cC-rnark 



!•. Cnt 



, m. 



public Service Act 1890, (No. 
11*1)8. 2— Civil Service Actol 1802— 
Public ^errice Act 1883, (No. 773}. 

Act 188.1, appliea to all clasaified offi- 
cers iu the Public Service mcluding 
officers classified under Act No. Itth 
tiection 2 of the Public Service Act 
1883 does not preservea right of prior 
promotion to officers claasitied under 
Act No. 160, as against officers clasai- 
tiwl under the Pviblic Service Act 
1383. A saving clause iu an Act of 
Parliament whicn is repugnant to the 
body of the Act is void. [HtdiCkv. 
Th.- y«te«, 12 V. L. R., 327. dia- 
tinguuihed-l [Per liood, J..}— The 
lesuU of section 21 of Act No. 10(1, 
was to tie the hands of the (iovemor- 
in-Council and so limit the choice for 
promotion in cases of vacancies to the 
members of a particular class, and the 
utmost aection 2 of the Public Seivice 
Act 1 883 .<loea is to tie the hands of the 
(iuvernur-ia-Councilas they wefetied 
before by ^limiting him in tilling 
vacancies iu the fourth daaa to a 
choice from the memliera of the bfth 
class who are legally there at the 
time of the promo iiou. Owtn r, 
Kendall, ill. 

as, 2, 6, 121,: 123, 1^*. 123- 

A public servant appointed under Act 
No. ISO, may be dismiased by the 
Public Service Board, us constituted 
b^ the Public Service Act IWHI— aec- 
tion 2 of thia Act doea not preserve 
rights previously octiuired, but which 
have not bec<mie operative, and there- 
fore the words " any officer" in section 
121 signify any otBcer whenever and 
however appointed. li)rehM r. TMr 



Railways Act I89U, a 
of action iu respect of which Bail- 
ways Commissi oners are entitled to 

notice. Time for giving nutice. An 
action ariaing out of the negligent 
management of railway gates, ia an 
action in respect of which the Cum- 



jn titled I 



1 ll9of 



wor<ls " suing o 

■ " ilways L 

: delivery of the writ to the 
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piiraiii obUJDing it. Notice of tction 
muat be served oa the CommiBaioners 
wiihin 6ve moDthB from the day on 
wliich the vaiue of Mtion ktosu. 
O'Bririte. Vklorian HaUitnyi Gom- 
taitsiinurt, 263. 

Real Property Act 1890, (No. 
1138) «oo. is—Statute of UmitationH 

— Tho entry of an ■dminiitrator on 
laud of hia i.itaitate prevents tbe St»- I 
tute of Limitationa begionin); to ruu | 
againat tho ioiau't heir. The mere j 
fact tiiat the iufsiit did not talit) poa- ! 
■eaaiuu, and that the luiil waa uu- 
ocunpiod duriojf her lifetime malces 
no differsnue. Grtgirri/ n. Pvole, 2M. 

as. I'J, 31 and 3*2. A brought 

an action for the recovery of land from 
B. The land waa conveyed to A on 
November the 24th, IWM). The writ 
in the action wag inued in Maroh 
1891. A has always lived beyond thi 
■eas and never went into pouieMioii 
ocexereiaodauy actotownerahip ovtr 
the land. B went into adverse poaEte- 
aion of the land in 1874. Held under 
U. 19, .tl and 32 of the Real Property 
Act, ISW, that A's title to hia luid 
was BxtingiiLahed after 30 years from 
the (late of hia cunveyance, and that 
hia action was too late. Held cdao 
that B waa entitled to (he land. 
Warner V. Hatn, 59. 

■ — ■ ^-eec. 23 — The wonkin thia sec. 

tioQ '' ahall he deemed to have deier- 
mined" mean '■ conda icctg dtttr- 
iiHKrd." Where a penon ia put into 
the p.isaeaaion of 1 ind to protect the 
intcicatsoE an infant, a constructive 
trust is created, and eveo though the 
occupation beb«ie.lcial to himself and 
not to the infant, the Statute of Limi- 
tations will not run ugaiust the infant 
during hiij infanuy. t'l'ltn v. Mgan, 



>, 188. 

Re-entry— See Mining on Private 
Property Act 1884. Cam-il v. Wool- 
dridge, 151. 

Registration of Births 
Deaths and Marriages Act 
1890, second schodiUe — Perjury^ 
Kegiatrntioii of illegitimate child. 
The particulars required to be known 
and registered uoder tho Second 
■cfaedule of the registration of Births 
Deaths and Marriagea Act 1S9II are 
porticulare with respect to the child 
whose birtli ia beins registered and 
whether or not the Stther la married 
to the mother of aucb uhild and a 



aiatement with reepect to the above 
partioulara though euch Btatement 
apart from such particulars was true 
in fact or was not proved to be false. 
Etg. V. Sarhry, 183 
Representative capacity — 
Justices have no juriadiotiOD in suits 
by or against persons aning or sund in 
a repreaeutative capacity. Reid and 
another v. Lucai, 2. 



HirKli, 165. 
Sale of land — Alteratlona in con- 
tracl — Waiver. Where a vendor 
without the knowledge and consent 
of the Jpurchaaer makes material al- 
terations in the oontract after the 
purchaser has signed it the vendor ia 
precluded from suing the purchaser 
un ihe contract. A contracted to sell 
to B under a contract oontainiug 
inlfr lUia a condition that in the 
event of any default in the pnyment 
of the purchase- money the vend.ir 
should Iw at liberty without notice to 
rescind the contract and re-acll the 
property, and aue ^or the JiSereucc 
in price between the Erst and second 
ante, or that tho vendor might retain 
such delicii-ncy out of the amount of 
any of tlie promissory notes given 
which should then have been paid re- 
paying unto the defaulter after the 
resale Ihe residue of auch amouot, 
and returning without any unneoea- 
aary delay any then unpaid promis- 
sory notes, l^ubaequently B assigned 
his rights under the contract b) i'., 
who gave his promissory notes for the 
bahiiuco of the purchase- money to A. 
I'hese notes uot being puid at maturity 
A rescinded the contraut and re-sold 
the land. Held that A could sue C 
on his promissory notes and was en- 
titled 10 recover from him the ditfcr- 
ence between the prioea of the land at 
the first and at the second sale. 
OUhr dKla^Vlhero A contmcts to 
sell land t« B, and B subaeijuently 
uEsigns his rights under the contract 
to U, Hfter which A takes (J'a and not 
B's promJiBory notes for tho balance 
of the purchase -money due under the 
contract, and generally trrata C and 
not B OS the pur<:basiir. A may by 
such conduct Hithout express release 
waive his rights against It. Sli-iw v. 
Brodie, 12. 

Defective title — Compensation. 

A, as trustee under the will of Et, sold 
a piece of land, part of the estate, to 
C. The contract of sale contained a 
condition that all reouisitions on title 
were to be mode within 14 days from 
the date of the sale, oUierwiae all ob- 
jecCiuns hi the title wete to be deemed 
waived. A, prodaced the dounmenti 
of title in nia possession, whioh 
showed in him a clear title to the 
whole of the land. C, being satisfied, 
paid the whole of the purchaae-monHy, 
taking a receipt for the same, but he 
did not take a conveyance of the land. 
Subsequently, it was discovered that 
part of the land had beeu conveyed 
away by B during his lifetime, and 
that auch deed of oonveyance had 
been registered. Held that C was 
entitled to recover from A compensa- 
tion to the value of the land to which 
A was unable to give title. Where a 
vendor is desirous to limit tho lia- 
bility under which he usually rests, 
of making good title to land which he 
ia seUiog, ha moat do so in terms ex- 



plicit, pl^n, and unambiguous. 
Where a partial failure of title is dis- 
ouvered before conveyance, the Court 
may inquire into all the circum- 
stances, and may awird oompenaa- 
tion to the purchaaer accniding to 
the real state of the case. Rohrtle v. 
Jfaifow, Ki. 

tipeuific performance. Aplain- 

tiff cannot bring an action fur the 
specihc perfuroiaucB of a written 
aureement with a parol var' 
\Vhere a plaintiff bringa an act 
the specibo performance of a v 
agreement with a parol var 
and sets up a part performa 
order to take the case oat of the 
Statute, that part ]ierformance, in 
order to entitle him to sacceed, muat 
be referrahle only lo the parol varia- 
tion, and muat be a part performance 
by himself and not by the defendant. 
h'wui t. Wau.'«, 66. 

Vendor and purchaser — Speci- 

tic performance—Description. L^nd 
described in a contraot of sole as at 
the ^corner of two streets, naming 
them, is a sufficient disc riptio.i within 
the Statute of Frauds. .UcOoitili t. 
.Viad,-r, 116. 

Prom' iter— Fraudulent misrep- 
resentation — Concealment of vendor 
— Form of relief. Lyon, a promoter 
of a ciimpany intended to be formed, 
induced the plaintitF to take a pro- 
moter's share thErein by frandalent 
misrepresentation. The company was 
subdeqnently formed and a numlior of 
shar,:B were allotted to the pUiutiffin 
respect of tlm money paid by him ; 
afterwanls the plaintiff was required 
to pay callson the said shares, la an 
d.ction by the plointili againat Lyon 
and the company, Lyon was ordered (o 
give an indemnity to the plaintiff in 
reepect of the shares which he was 
fraudulenily induced to take, and it 
waa furthi-r ordered that the said 
shares should be transferred to Lyon, 
and that the money ori jinally paid by 
the plaintiff should be repaid to him 
byLyoD. iSaelMi-mlj/nen. Jtap/ia.1. 
l5V.L.R,538i.1/«cl'M«f. W,;'lcott, 
11 A.L.T., 74.) Cvrioen o. ran reaii 
t'"., 147- 

No title as to p»rt. Compen. 

B^LIon. If a person sells property, 
representing it to be his own, he con- 
tracts impliedly if not expressly that 
itia his own and is anBweral)le on his 
contract to tlie purchaser if it tuma 
out that the property ia not hia own. 
An express slipnlation by a vendor 
that he shall not be liable to make 
title will take him out of the operation 
of the above rule. The different pro- 
visions of the contract muat be con- 
sidered as a whole in determining 
whether the vendor has so expressly 
stipulatwi. A claim forcompeusation 
for defeciive title involves the con- 
sideration and its olluwance or rejec- 
tion depends upon the true construc- 
tion of the contract into which the 
parties have entered. A purchaser 
of luid by taking from the vendor a 
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receipt for the purchase money In 
onltsr to enuble him to bring the Lmd 
under the Triuisfer uf Land Act does 
not give iip hi> right to denuud & 
conveyiincu from the vendor in the 
event of hia being untble to obtHiu a 
title under that Act. K"lrrit r. 
B,iJo«r, 181. 

Shares — Issued »t a discount. Seo 
Companiee Aut IHWK Ih icSir tl anil 
C«y., 3fl, 

~ llresch of cortract to deliver. 

See Coniruot. Vicktry b. F-iley, 68. 

Sale of Forfeited. See Com- 

panioa Act 1890. Miw r. Wheal 
Byjcrlurifl Tin !Iini«g Cog., 108. 

■ Paid up. See Company. Jlr 

SlTCfl and (og,, fM. 

Shareholder, action by. See Com- 
pany, S'a"U!/ IT. M-'ore, 2. 

Specific performance — See 

SaleofUndl f;«.'^( r, (fuf-o-, 60, 



Kntifmo 



Moctguge. DUia'r 



! V. Alu-hnef, 279. 



Stamps Act 1890. bs. 68, 76. 77, 

87— PromisBory note. Proper per- 
MID aad proper time to alGx and can- 
cel the stamp. The proper person to 
athx an 1 cnnuel toe stamp on a 
promissory note is the maker, and 
the proper time to affix and canuel 
such ataiiip in when the note is made 
Olid before h it issued sud this is so 
even thoogli the pnmiisanry note l>e 
postdated. Tliu words " iluiy can- 
celled" in B, HI, sub-sec. 4 of the 
Stiiinps Act 1890 me tii a defacement 
that will make it impowible that the 
stump shall be uaed by any other 
petsoD, at any other time or for any 
other instruineut Where a proi 






a the h 



a of 



liolder at a date prior to the date 
appearing on the stamp aueh stamp 
cannot purport or app«^r to tie duly 
cancelled within the meaning of «. 87 
snti-sec 4, and even though such holder 
lie a liuiia Jide holder he cannot re- 
cover on the note in on action og-iiinst 
the maker. A biiia Jide holder of a 
pronduory note not duly stamped Is 
otdy protecte<l. if when he reoeivL-s 
the note the stomp upon it is sufhcient 
in amount and on the stamp appeal 
a name or initials which may be those 
of the proper pereiin and a <late the 
prol>cr date. Artitriilian Mo'-tno'je 
rlr, Coi/. r. tliitliridii'; 129. 

SB. 70. 71. 93, 97 - Re- 

trauBfer — Stamp duty— A retrans. 
fdr by a purchaser to a vendor on the 
failure of the purchnaor to complete 
bin purchsse is not liable U> stamp 
dttty. Exjutr'e MitUr and (Jrai/, 

■ 88.77, 87, sub-iec 4— Companiei 

Act 1890 s. *H.— raucellation of P.N. 
by ci-mpany. — Boim fill' holder, 
I'iaintiffwas the holder uf a promij- 
■ory note made by three diracloia of 



the defendant company for and on 
behalf of ths defendant company. 
The learned judge wh<> tried the case, 
had found that the stamp had be.n 
affixed to the promissory ni>te pre- 
viously to all the ugnatnres being 
attached to it. He also found that 
the stamp itself had been cancelled, 
subieijuently to all tlie signatures 
bein? attached to the promissory note. 
Th( cancellation hail li»ea elfccted by 
the name of the defendant company 
beinji written across the at imp, 
trigether with the date iBt .Sep. I8S8. 
Held that the pr >miiibory note should 
l>e deeme<l to be duly stampe 1 within 
the meaning of a. 87, sub-sue, 4 of 
the Stamps Act, 1890, as regards 
the plainliflT, who was a b'-ia _!idt 
bolder. Held ala'i, that, asaummg 
the true ilate of cancellation was not 
the lat Sep, 1888, still, inaamuch as 
the stami^ itself ha<l been AlGxud pre 
viously to the execution of the 
promissory not ' by the defendant 
company, the plaintitT was tui-ther 
pr<'tect«il by section 77. A prolnis- 
Bory note made by t iree directors of 
a company by and on behalf of the 
company is not esecutoil by tho coir.- 
pauy until all the signLitures of the 
tbred directors are atiAch«l to the 
pronitmory note. Biitk of Soir.li 
Aflralia i'. Ci'j e'c. Baik, 175. 

88. 93. 94— LeasB— Option to 

purchase — Transfer. A lease coti. 
tainiiig an option to purchase is not 
a " transfer within the meuu'ug ot 
s. 94 of the Stamps Act, 1890. Kr 
ifaciml'-g, 11-J. 

Supreme Court Act 1890, t. 3, 
Order XXVllL. r. 1-2, A petition 
may lie amended after the order is 
drawn up. /■ re Sjifiic':, 212. 

A □ application under 



cation to restrain by injunction the 






t the 



the arbitivtor for re,?)nBidcration 
must be made within a reiisonable 
time. Shirr-jl- r. J.-hitloii, 1, 
1801 s. o does not apply toordcrs 

Petty or General Sessions, which are 
therefore I'till retaruuble before the 
Full Court. Skire of V'lil/i'iil v. 
Hvaitt, 210. 
Tenant at will — -See Landlord and 
Tenant. >Wej r. AV/a-, .17. 

Testamentary capacity — In 

an action to set «side a. will on the 
i;round of test«ment»ry incapacity 
the questions the jury have to con- 
si<ler are whether at the time the tes- 
tator mule the will in dispnte his 
mind had a aulGcient grasp of tho 
nature and extent "f nia devisable 
property, of these who mi^ht be con- 
sidered to have claims upon him. and 
of the nature of those claiiiis. 
McSlakan V. Aitkt", 199. 

Title, detective. See Sale ot Land. 
RohrU T. B-il/ofcr, Ki. 

Township, meaning of. ffrif. i-. 
Btll, 190. 

Trade name— Infringement of— 



infringement of a traile name tliat the 
defendant did not know .hat iu du ng 
them he was appi'ii|iriatiug or uaiiig .• 
name which was iJie plain. ilTa pro- 
perty. The uround ot juriadiutioii in 
casoa of tliia kind is the protection ol 
the plaintiffs' property, not ttie fraud 
of tne defendants. (Jttrlns ik Harmi 



: M-.'' 



, 127. 



Trade mark — InfringeuMui 
Fraudulent imitation. A de« 
coutttliiing a large number ot el 
which are common to the trade, and 
ao I'lhliri juTu may, if it also oon tain 
certain distinctive elen-ents peculiar 
to itself, be registered as a trade 
ma>k. A person using only auch 

to the traile will not b. liable to an 
action for infcingeui.:ut of trade mark. 
but if he use tnem in such a manner 
as t J show a clear intiution to protit 
by the reputation of tho article bear- 
ing such device, and if iu fact audi 
use is calculated to mislead pur- 
chasers, he will bo liable fur frauiiu- 
Ictit iiuitatijn of such du\ice, and 
may lie restrained from uoine such 
parts of such device. MU--htU r, 
Joshmi, U\. 

Trade Marks Act I8i)0 s. 13 
— A corporation can l>e convicted 
of offences meutioneil in tbis sec- 
tion — ijoods manufactured to' a cus- 
tomer's order, but neither delivered 
norapprovod, arc "for eile" within 
tho meaning of section 13, sub- sec. 
(2). An authority to proseciile. 
which eovcis theoHentesetout in the 
intormatton, is sufiicient, though it 
does Dot exacity correspond with the 
Infnrmatiuti, Ai ChrtAtU v. Fv'Ur 
Brtfoing C^y., 23o. 

Transfer ot Land Act is90, i 
I4.>, An application by a regiitem) 
proprietor lur the rtmoval of a 
caveat on the ground that it inter- 
fcrctl Mich some future inbendnl 
dealings with the land will nut 
be entertained by the Court when 
it is admitted or shewn that tlie caveat 
has been lodged in accordance with 
the Act and by a person entitled to 
lodge it. In such a case tlie regis- 
tered prop ietor, in order to obtain 
llij removal of, or iu onler to test 
the riffht of the caveator to loilge the 
caveat, must pi-ocecd in occuraauce 
with the provisions of section 143 of 
the Transfer of Land Act 1890. /* rt 
Taibv', uiid Kdly, 270, 

Trust, constructive. See Real fro- 
perty Act 1890. J-'oCrg r. Jiga*, 57. 

Trustee— Lunatic trustee— A peti- 
tion bo vest estate ot lunatic trustee 
in other trustL-es ii eed not be served 
on the lunatic. /* rr Murpkg 211. 

Trusts Act lS90[So. lIB0)sec SB 
--Now Tiujtee— A sarvivio); tmatee 
has a discretion to exeruite in 






I discretion i 
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dnd without beinir controlled by 
kny other peraon. Where amrvlviiig 
trosteeBiid theudmiDistratrlx <jfa de- 
ceased trustee join id the appointment 
of new trualeea such appointment is 
invulid. In rv Dirmitd, IS. 

Ultra vires— SeeCompany. Nanli'- 
ttll V. fimjamin, 282. 

Variation, parol— See Sale of Land. 
One/it V. Wat'on, 66. 



Voluntary Liquidation Act 
1891 (No. 1320) sfl. 3, 4— Company— 
Jadgment^VoluotaiT liquidation^ 
Stay of executioii. It is the duty of 
the Conrt to see that the creditoia of 
a Company in limililation share 
equally, and one creditor will not be 
alloired to aeize the auetaand obtain 
■□ advantage over the other*, except 
onder^very eiceptionilcircumatonces. 
Act No. 1220 woi powd with a view 
of protecting companies and of pre- 
venting a creditor, in moat cases, 
from pnshing his jadpmtnt to the 
bitter end, and of saving companiee 
from bring rushed into compalfory 
liquidation. /?Taj/v. Jutlraiiait Dt- 
P'<*il and Afortijage BatJi Limited, 



ec. 4 — CompMiy^Wi 



iudingnp 
'egistered 



—Creditors. Before a registei 
Company can be wound up, areaoln- 
tion to Uiat eETectmuat be posaed tiat 
only by a majority in oumlwr of the 
creditori> present pers .nilly or by 
proxy! or attorney at a meeting of 
creditors, but also by crsditors to 
whom is owing at least one half of 
the amount of the debli of the Com- 
Ik te Tht Phillip Islaiul Land 



K'» 



Waiver— See Sale of Und. Siarr e. 

Brodii-, 12. 
Warranty of authority— See 

Prinoipal and Agent. Bri'u-n v. 
Raberlioit, 11. 
Water Conservation Act 1B87, 
so. 100 A 101 reproduced in the 
Water Act 1890, sa. 103 ft 104. Tbo 
effect of these two sections is that a 
rate shall not be made until after 
notice has been given Ibat v 
been supplied to the liistric 
of the dutrict tu which tli 
applicable, but after 



force of law which will prevent any 

(luestions being niised as to any B«t I 
ilono precedent to the making of the 
rate, eiccepting the quoation tliat no I 
notice has been given. It is always 
open to the parties as held in Skrjt- \ 
partoa Water Tmu i: Jiffrry, 18 , 
V.L.R., 42, to show that notice hasnot 
been given. In an action by a Water ! 
Tiust or their succcssore in title fori 
rales, if it be proved that prop«r 
notice under section 100 of the Water 
Conservation Act 1S8T, and 103 of tlie I 
Water Act 1890 has bern given, it ia , 
not own to the defendant to show 
that the notice is not true or that it 
is for any other reoaou open to objec- 
tion. There is no power given by the 
Water Conservation Act 1887 such ii 
is given by the Local Govemmeot 
Act to dispute the validity of % rate 
as a whole by proceedings to quash. 
A notice under section 100 of the 
Water Conservation Act 1887 may be 
given so as to have a retrospective 
effect, and when ^given is conclusive 

pursuance of such notice may be made 
retrospectively. Iruj/n T. Land Guy. 
0/ A«-tr,ilia. 206. 

Water Act 1890, m. 338. 339— Su- 
preme Comt Act 1891. s. 5. Where 
the affidavit in support of an order 
ttt>> stated thai the cause was heard 
before twojuatices in Petty Seasions, 
although the Wat^r Att makes rates 
recoverable before two juaticea 
simply, a judge bos jurisdiction to 
entertain a motion to make thnt order 
absolute. Municipal rate books are 
under SB. 333 and 339 of the Water Act 
1890, evidence of the valuation therein 
contained. A regulation published 
ill the GoetTimmt Oa:eUe, which 
spacified no date for the payment of 
the rate is inauSoifUt proof of that 
rate being due. Garrctl i: Fi-rreil, 
2.TS. 

as. 483, 525. A local govern- 
ing body may under s. 48.1 of the 
Water Act 1890 sue in its own namn 
for the recovery of water rates and 
whatever may be the effect of section 
520 of the Act it leaves the power 
gi'en by section 483 unroatficted. 
Borough of Hamiiti'ii i: Ki«g Sui, 
211. 

Wrongs Act 1890. s. 5— LibeL 
Payment into Court of a sufficient 
sum by way of amends, forms a fourth 
and nn essential clement of the de- 
fence under section S uf the Wrongs 
Act 1890. TuiHp.iU t>. ir%oii, 64. 



Appeal — Application for leave to 
appall to Privy Council — Charter of 

Justice. GnHmtreial Banli t; Jonri, 
112. 

Contract— Non-return of ghaies— 
Measure of damages — ^When there 
has been a breach of contract for non- 
return of shares and the price of such 
shares has been forced up by plaiutiff, 
the plaintiFT is not entitled by way of 
damages to the market value of the 
aharee at the time of the breach, but 
only to what the jury may iNinsider 
to be their fair value. MUei v. Lamb, 
135. 

Damages — Reduction of damages- 
Action for not transferring certain 
sharea— Measure of damages. Shtely 
r. Siureil. 113. 

Deceased Persons Estates 
Act 38 Vic. No. 1 and the Amend- 
ment Act 49 Vic. No, 20. 7b re 
Brodr'bb, 299. 

Electoral Act 1890 (.'i4 Vio. No. 
13)— As to validity of Roll need at 
Klection. As to necessity of electors 
siniing electoral roll before receiving 
ballot papers under sec. 103 of Act. 
JohmoK t. Bmnelt, 48. 

■ - - {Hi Vic, No. 13) part IV.— 
Bribery— Corrupt Practices— Bets— 
As to validity of Writ for elcAion of 
Members. kvgliituH r. DiUm, 44. 

Guarantee— Eelea\a by deed of 
principal debtor — As to liability of 
guarantor. Ci-mmercial Bank v. 



Leases of mineral sections 

— The court has no power hi cestrsin 
the Minister of Lands from issuing 
leases of mineral sections. There is 
no original jurisdiction in the Su- 
preme Court to hear objections to 
appiiciLtions for leoaea, but applica. 
tion should be inadc to Ckimmiaaioner. 
The Milling Appeals Regulation Act 
(48 Vic. No. 20) gives right of apoeal 
from his decision. Oiiant i: Stephen, 
195. 
Mines — Natural lateral suppoit — 
Blocking out. Bni i. T. M. C". v. 
Brothern' Home T. M. Co., 196. 
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